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Before the Hon'ble Sir Lawrence Fenkins, KL C. 1. E, Chief Fustice 


and Mr, Fustice D. Chatterjee. 
KOILASH CHANDRA SANTRA AND OTHERS 
v. 
GAJENDRA NATH MISRA AND OTHERS.* ` 
Eridence— Possessory suit, decree in, if erġdence of title-“Specific Relief Act 
(I of 1877), Sec. 9 

A decree in a suit for possession under section 9 of the Specific Relief Act” proves 
possession and possession is evidence of title. It cannot, therefore, be said that such a 
decree is no evidenee of title, The value to be attributed to-it isa matter to be geter- 


mined by the final Court of fact. Such a decree, though based upon a possessory title 
is prima facie evidence of title to the land as against a stranger, 


Appeal by the Defendants. 

Suit for the recovery of possession of a plot of land. 

The facts of the case appear from the judgment of Mr. Justice 
Doss, which was as follows : 

Doss J.—This appeal @rises out of an action by the plaintiffs as 
reversionary heirs of one Muchiram Misser to recover possession of a 
plot of land. - The defendant No. 1 pleaded that he was in possession 
of the land under a settlement from the landlord ; the defendants 
Nos. 2, 3 and 4 are the sons of the defendant No, 1 and they PISAN 
that they had no right to it. 

Both the Courts below have found that the. land. belonged to 
Muchiram, that the plaintiffs are the sons of Muchiram’s daughter 
Bhaba Mohini and that the defendants have failed to prove that they 
obtained any settlement from the landlord. Both thé Courts below 
have overruled the plea of limitation. 

The defendant No. 1 died after the decree of the Court below, 
The defendants Nos. 2,3 and 4 in their capacity of legal representatives 
of the defendant No. 1 have preferred this appeal. The first contention 
raised “on: behalf of the appellants is that the finding of the. lower. 
appellate | Court as to title is based merely on a possessory decree, dated 
the gth July 1863 obtained by Kadambini, the second. wife of 


* Letters Patent Appeal No. 46 of 1910, against "the décreé of the Hon’ble Mr, 
Justice Doss, dated the 31st March 1910, in Appeal from Appellate Decree No, 1502 
of 1908, 





Crvin 

1911. 

yw 
August, 28, 


eee 


2 


Crvit. 
1911 e 
Senta? 
Koilash 
Chandra 
Santra 


ve 
Gajendra 


Nath Misra. 


Doss, J, 


THE CALOUTTA LAW JOURNAL. [Vor XV, 


Muchiram against the defendant No, 1 and other persons ; that this 
decree is not sufficient to support the finding that Muchiram is entitled 
to the land, 

The Munsiff based his finding upon the question of title on the 
evidence of the plaintiffs’ witnesses and also upon this decree. “The 
lower appellate Court confirmed the finding of the first Court, 

In my opinion this decree is a piece of evidence showing that 
Muchiram had title to the land. Although the decree is based upon 
a possessory title it is Arima facze evidence of title to the land as 
against a stranger. 

The next contention raised by the l&arned vakil for the appellant 
is that the plaintiffs failed to show that on the rst April 1873, when 
Act IX of 1871 came into operation, Kadambini had a subsisting title 
to the land and that if she had no subsisting title on that date the 
plaintiffs’ suit must be held to be barred by limitation, though after 
Act XV of 1877 had “come into ,operation, adverse possession by the 
defendants as against Kadambini might have been of no avail against 
these plaintiffs. I think, the decree of the year 1863 furnishes a 
conclusive answer to this contention, even supposing that after the 
decree was passed, the defendant No.:1 continued in possession 


e adversely to Kadambini. I may point out in passing that the first. 
-Court found that the defendant No. 1 was in possession under 


some arrangement with-Kadambini after the decree; such adverse 
possession could only have commenced to run as against Kadambini 
from the date of the decree and that was within. 12 years prior to the 
ist. of April 1873. Iam of opinion that the second contention must: 
also fail. 

The appeal is accordingly dismissed with costs. 

Against this decision the above appeal was preferred under sec-: 
tiqn 15 of the Letters Patent. 

Babus Ram Chandra Majumdar and Chandra Sekhar Banerjee 
for the Appellants. 

Babu’ Joy Gopal Ghosha for the Repondents. 

The following judgments were delivered : 

Jenkins C. J.—The case has been placed before us very clearly- 
by Mr. Majumdar, but I am unable to see that we are entitled to 
interfere in second appeal. It cannot be said and is not said that the 
decree isno evidence of title. It proved possession, and possession is 
evidence oftitle. The value to be attributed to it is a matter to be 
determined by the lower appellate Court which is the final Court of 
fact. I think the matter has been correctly formulated by Mr. Justice 
Doss, and that we must dismiss the appeal with costs. 


RORUN J,—I agree. NK 
Appeal dismissed. 


+ 
‘ me kI eae Caer 
Vou. XV.] _ Hiau COURT. 


Before} Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
NARSINGH NARAIN 


v. 
SHEIKH JAHI MISTRY.* 


Guaedian ad litem, appointment of, of an infant, without consent of guardian, if legal 
— Infant, decree against, represented by guardian appointed without consent, if 
binding and operative—Code of Civil Procedure (Act XIV of 1882), See. 457, and 
(Act V of 1908), Order 32, Rule 4 (3 )—Appointment, effeot of such, 

No person oan be appointed to act as guardian ad litem of an infant without 
his consent. 

Jadow Mulji v. Ohhagon Rai Chand (1) referred to, 

Where the mother of an infant defendant was proposed by the plaintiff as 
guardian ad litem of her infant son, and she never consented to act as such, it wab 
not competent to the Court to appoint her as guardian ad litem of her infant son, 

When a married woman has been appointed guardian ad litem for an infant 
defendant, he must be taken not to have been represented for the purpose of ithe 
suit. In such cases, he is in the same position as if he was not made a party to the 
suit at all. | 

Kali Shankar Sahai v, Maharaja Prata Udai Nath Sahi Deo (2) and Rashid-un- 
nisa Y. Muhammad Ismail Khan (8) referred to and followed, 

The appointment of a married woman ag guardian ad litem for an infant 
defendant in contravention of the provisions of the statute, (Act XIV of 1882), section 
457 is not merely an irregularity but renders the proceedings a nullity so far as the 
infant is concerned, l 

Khiarujmal v. Daim (4) referred to, m 


Appeal by the Plaintiff. 

Suit for a declaration that an ev-parte decree passed against 
the plaintiff, then a minor, and the execution sale, held on the basis 
thereof, have not in any manner affected his interest. 


The material facts and arguments appear fully from the Judgment: 
Babu Shoroshi Charan Mitra for the Appellant, l 

Babu Foy Gopal Ghosha for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff, uo 
was an infant at the time of the commencement of this suit, for 
a declaration that an ex-darte decree passed against him on the 18th 
March, 1904, and the execution sale held on the basis thereof have not 
in any manner affected his interest. It appears that on the 
17th September, 1903, the defendants respondents sued the 
plaintiff, then an infant, and several other persons for contribution. 
The then plaintiffs applied that the mother of the infant might be 
appointed guardian ad (tem. Notice was issued in due course upon 
the infant as also on his mother. The mother however did not 


* Appeal from Appellate Decree No, 2251 of 1908 against adeoree of Baba Purna 
Chandra Chowdhary, Subordinate J udge of M uzufferpore, dated the 30th June, 1908, 
confirming that of A, Hassan, Esq., Munsiff of Mozafferpore, dated the 28th 
January, 1908, . l 
(1) (1881) I. L. B. 5 Bom, 306, t3) (1909) 10 O. L. J. 818; 180. W. N. 1182, ` 
(2) (1907) 60. L. J. 36. ` = {4} (1904) 10. L, J. 584, I, L, R. 32 Calo, 296, 
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enter appearance. Thereupon the Court recorded the following order : 
“On the plaintiffs’ petition supported by an affidavit Mussammat 
Ojahar is appointed guardian ad item on behalf of the minor defendant 
in this case.” There was no appearance on behalf of the infant at 
the trial and the suit was decreed as against him ex-parte. In execugion 
of that decree his properties have been sold. The plaintiff now 
contends that the decree and the sale subsequent thereto are entirely 
inoperative in so far as he is concerned on the following grounds: 
namely frst, because the mother was not properly appointed guardian 
as she never consented to act as such guardian ; second/y, because she 
was appointed guardian in contravention of the provisions of 
section 443 of the Code of Civil Procedure of 1882, and thirdly, because 
she was appointed guardian in contravention of section 457 of the 
Code of 1882, 

In so far as the first of these contentions is concerned, it is 
obviously well-founded and must prevail. As already stated, notice was 


served upon the mother who had been proposed as guardian by. the 


plaintiffs in the suit. She neither appeared nor intimated to the Court 
that she was willing to accept the office of guardian ad litem of her 
minor son. It is an elementry principle that no person can be 
appointed to act as guardian ad Jitem of an infant, without his consent 
[Fadow v. Chhagon (1), Daniell on Chancery Forms, pp. 54, 55; 
Annual Practice, 1911, Vol. II p. 14, Form 8; and Civil Procedure 
Code, 1908, Order 32, Rule 4 (3)]}. In this case, the mother who was 
proposed as guardian ad litem, never consented to act as such, and 
it was not competent to the Court to app her as guardian ad- litem 
of her infant son. 

In so far as the second contention is concerned, there is consider- 
able force in it. Section 443 of the Code of 1882 pidgin that where 
an authority competent in this behalf has appointed or declared a 
guardian or guardians of the property or person or both, of the minor, 
the Court shall appoint him or one of them as the case may be, to be the 
guardian for the suit under the section, unless it considers, for reasons 
to. be recorded by it, that some other person ought to be so appointed. 
Now, it appears that in the present case, the father of the infant 
had been appointed guardian under Act VIII of 1890. He was therefore 
the proper person to be appointed guardian ad item of his infant 


son. The plaintiffs in the suit however did not bring it to the notice 


of the Court that there. was a certificated guardian and applied that 


the mother might be appointed guardian. The Court therefore had 
-no opportunity to consider whether some person other than the 


‘certificated guardian ought to be appointed guardian ad litem of the 
‘infant defendant, In view of this circumstance the learned vakil 
for the appellant has contended on the authority of the decision in 
the case of Hanuman Prasad v, Mukammud Ishaq (2) that the mother 
<- (1). (4881) I. E, R, 6: Bom,-306; (2) (1905) I,.L, B» 28-All, 187, 


e 
Vou. KV.) ce Hian couet. 


was appointed guardian in contravention of the provisions of the 
statute and that consequently the infant must be taken not to have 
been represented at all for the purposes of that- suit. On behalf of 
the respondents, reliance has been placed upon the cases of Fogeshwar 
Narain v. Lala Mooralidhar (1) and the Midnapore Zemindari Co. v. 
Gobinda Mahto (2) in which a Division Bench of this Court followed 
the decision in Dammar Singh v. Pirbhu Singh (3) and laid down 
that if a guardian has been appointed in contravention of the provi- 
sions of section.443 of the Code of 1882, the act of the Court amounts 
merely to an irregularity and does not vitiate the proceedings so far 
as the infant is concerned. It is not necessary for the purposes of the 
present case to consider whether the view taken by the learned Judges 
of the Allahabad High Court in the case of Hanuman Prasad v. 
Muhammud Ishag (4) or the view taken by this Court in the cases 
of Fogeskwar Narain v. Lala Mooralidhar (1) and the Midnapore 
Zemindarit Co. v. Gobinda Mahto (2) gives effect to the true intention 
of the legislature. But it is werthy of note that the decision in 
Hanuman Prasad x. Muhammud Ishag (4) was not brought to the 
notice of the learned Judges of this Court who decided the two cases 
to which reference has been made. Itis further worthy of note that 
the case of Dammar Singh v. Pirbhu Singh (3) was decided by the 
same two Judges as had taken the opposite view in Hanuman Prasadev. 
Muhammud Ishaq (4). We further find that the case last mentioned 
though cited on two occasions, namely in the cases of Ganga Ram v. 
Mihin Lal (5) and Krishna Pershad Singh v. Gosta Behari Kundu (6) 
was not disapproved. In view of this conflict of authorities, we 
reserve our opinion upon the question raised, which when it arises 
will require very careful scrutiny. 

In so far as the third ground on which the validity of the proceed- 
ings in.the original suit is challenged, is concerned, it is clear that the 
appellant must succeed. It is pointed out that the mother who was 
appointed guardian ad litem was a married woman and under section 
457 of the Code of 1882 she could not have been appointed to act as 
guardian ad litem of the minor. In support of this view, reference 
has been made to the cases of Kali Shankar Sahat v. Maharaja Pratab 
Uda? Nath (7) and Rashid-un-nisa v. Muhammad Ismail Khan (8). The 
decision of the Judicial Committee which is conclusive upon this 
matter, shows that when a married woman has been appointed 
guardian ad litem for an infant, defendant he must be taken not to have 
been‘represented for the purposes of the suit. In fact the Judicial 
Committee laid down that in such cases he is in the same position as if 
he was not made a party to the suit at all. It is also clear from the 
decision of the Judicial Committee in the case of Afzarajmal vw, 


(1) (1907) 70. L J. 270, (5) (1906) I, L. R. 28 All, 416. 

(2) (1907) 8 C. L. J. 31. . (6) (1907) 5 O. LJ, 484. 
(3) (1907) I. L. B. 29 All, 290, (7) (1907) 6 0; L. J. 8 

(4) (1906) I. L, R. 28 All, 137. (8) (1909) 10 0, In J. 318, 13 0, W, N, 1182, 
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Orvit. Daim (1), that this contravention of the statute is not merely: an 


1911. irregularity but renders the proceedings a nullity in so far as the 
Peas „ infant is concerned. 
Narain The result is that the plaintiff must be deemed bound in no way 


_% . by the decree and the execution sale which followed thereon. The 
art ie appeal is, therefore, allowed, the decree of the Courts below set aside 
i and the suit decreed with costs in all the Courts, 

i Appeal allowed: suit decreed, 


Mookerjee, J. 
| (1) (1904) 10. L. J. 584, I. L. B, 82 Cale. 296. 


Before Mr. Fustice Coxe and Mr, Fustice Teunon. - 
UPENDRA CHANDRA MANDAL AND OTHERS 


O VIL, y 
1911, i SHEIKH SOBHAN.* 
June, 21 Hjeotment, suit for, by putnidar—Tenant, not under putnidar, but under darputnidar 
a ee and seputnidar—Darputnidar and seputnidar, if may be brought in as defendant 


—Remand for retrial of suit with darputnidar and seputnidar as defendant on 
the question af title between him and the putnidar—Oode of Civil Procedure (Act 
V of 1908), Order 1, Rule 10— Party, addition of. 

In a suit for ejectment by putgidars, the defendant pleaded that he was a tenant 
not under the putnidars but under another who was the darputnidar and seputnidar 
who was entitled to the land, . ° 
“fhe Court of first instance decreed the suit, but on appeal, the appellate Court 
held that the darputnidar and seputnidar should be brought in, as defendant, and 
remanded the case for retrial on the question of title beween him and the plaintiffs: 

Heid, that although the darputnidar and seputnidar may not be an absolutely 
necessary party to the suit, the appellate Oourt was entitled to hold that his presence 
was necessary to enable the Court effectually and completely to adjudicate ‘upon and 
settle all the questions involved in the suit, within the meaning of Order 1, Rule 10 of 
the Oode of Civil Procedure ; in other words, the darputnidar and seputnidar, whether 


a necessary party or not, was a very proper party to the suit, and the appellate Court 
was entitled to remand the case for retrial, 


Habib Baksh and others v, Baldeoprasad and others (1) and Zohra Bibi v, Zobeda 
Khatun (2) referred to. 


Appeal by the Plaintiffs. 
Suit for ejectment. 
_ The facts of the case appear from the judgment. f 
Babus Mahendra vain Roy and Ashutosh Mukherjee for the 
Appellants. 
. Babus Dwarka Nath Chabravert and Jadu Nath AA for 
the Respondents. . 
. The judgment of the Court was E by 


Coxe J.—This is a suit for ejectment by a patnidar, and the 
defence is that the defendant is a tenant under one Anandmoy Dutt, 
a sepatnidar and darputnidar, who is entitled to the land. 


- $ Appeal from Appellate Orders Nos. 471, 595 and 696 of 1909, from an order of 
J.G. E. Peterson, Esq, District Judge of Burdwan, dated the 12th August 1909, 
reversing an order of Babu Purna Qhandra Sircar, Munsiff, 4th Qourt of Burdwan, 
dated the 8th February 1909. 


`~ = (1) 1891) I. L. R, 23 All. 167, (2) (1910) 12 0, L, J, 868. 
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The suit was decreed by the Munsiff. 

On appeal, the learned District Judge held that Anandmoy Dutt 
should be brought in, as defendant, and remanded the case for retrial 
on the question of title between him and the plaintiffs. 

The only question that arises in this appeal is whether the learned 
District Judge was right in remanding the case. 

It appears to us that although Anandmoy Dutt, may not be an 
absolutely necessary party to the suit the learned District Judge was 
certainly entitled to hold that his presence was necessary to enable the 
Court effectually and completely to adjudicate upon and settle all the 
questions involved in the suit, within the meaning of Order 1, Rule ro, 
of the Code of Civil Procedure. In other words, Anandmoy Dutt 
whether a necessary party or not, was a very proper party to the suit 
under the circumstances of this particular case. Taking that view, the 
learned District Judge was entitled to remand the case for trial, and 
on this point, we may refer to the cases of «Habib Baksh and others 
v. Baldeoprasad and others (1) and Zohra Bibi v. Zobeda Khatun (2). 

The appeal must be dismissed with costs. This decision will 


govern Appeals from Appellate Orders "Nos. 595 and 596 of 1909. 


We assess the hearing fee in each case at one gold mohur. 
Appeals dismissed. 


- (1) (1901) I. L. R. 23 All 167. (21 (1910; 12 0. L. J. 368. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
IMRIT CHAMAR 


V, 


SIRDHARI PANDEY.“ 


Evidence, admissibility of—-Evidence Act (I of 1872), Sec. 130— Witness not produe. 
ing document— Warrant, application for—Non-payment of process-fee—State- 
ment by third party as to right, admissibility of—Hvidence Act (I of 1872), 
Seo. 90, scope af—-Erroneous reason as to anplicability— Interference in second 
appeal— Road-cess return, admissibility of~-Recital, absence of—Person not 
party. 

When a plaintiff caused summonses to be served upon the witness who had 
custody of the original and was called upon to produce it but did not comply with 
the order of the Court, an application was made for the issue of a warrant against 
the witness, which was rejected as no process-fea was paid for the service of the writ: 

Held, that it did not amount to a default on the part of the plaintiff and he was 
entitled to use the certified copy of the dooument as secondary evidence, 

Bhagabat Prasad Singh v. King Emperor (1) referred to. 

A statement by the grantor, who was the landlord of the plaintiff, in the schedule 
to tha lease that on th: boundary of the land demised was the tholding of the 
predecessor of the plaintiff,,is ‘admissible in evidence against the defendant although 
he was not a party to the transaction evidenced by that dooument, 

Abdullah v, Kunj Behary Lal (2) referred to. 


"# Appeal from Appellate Decree No. 1466 of 1909, against the decree of Babu 
Binole Behari Mitra, Subordinate Judge of Shahabad, dated tha 2lst April. 1909 
afficming thit of Babu Satkari Hilder, Munsiff of Arrah, dated the 27th August, 1908, 


(1) (I9L1) 14 C. L. J. £29. (2) (1911) 14 J, L, J. 467. 
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When the reasons assigned by the lower. appellate Court as to the applicability 
of the provisions of section 90 of the Evidence Act are erroneous in law, the High 
Court can interfere in second appeal. > 

Trailokia v, Shurno (1) referred to, 

Under section 90 of the Evidence Act, it is not obligatory upon a Oourt to assume 
that the document produced is genuine, merely because it purports to be thirty yeats 
old and is produced from proper custody, The Court has a discretion in the matter, 
but that discretion must be judicially exercised. The Qourt has first to consider 
whether in the circumstances of the particular case the document has been produced 
from the custody which may be deemed proper, When this is found in favour of 
the party who has produced the document, the question arises, whether the Court 
should in the exercise of the discretion vested in it raise the presumption of genuine- 
ness with regard to the document. 

The absence of the name of the predecessor of the plaintif from the category 
of tenants mentioned in the road-cess return is evidence against the plaintiff. 

Sagurmull v. Manraj (2) referred to. 

Queen Empress v. Grees (3), In the matter of Juggun Lall (4) and Ram Pershad v. 
Lakhpati Koer (5) explained.t 

Appeal by the Plaintiff. 
Suit for redemption of usufructtary mortgage. 
The material facts and arguments appear from the judgment. 

Babus Bira? Mohan Mojumdar and Sarat Chandra Lahiri for the 


Appellant... 
Babus Dwarka Nath Mitter and Bejoy Kumar Bhattacharjee for 
the Respondent C. A. V. 


The judgment of the Court was delivered by 
Mookerjee J.—This appeal is directed against a decree of dismissal 
in a suit for redemption-of an alleged usufructuary mortgage. The 
defendants deny the title of the plaintiff and their contention has 
found favour with the Courts below. Upon fhe present appeal, the 
decree of the Subordinate Judge has been assailed on behalf of the 
plaintiff on three grounds, namely, first, that a certified copy of a 
perpetual lease dated the 21st December, 1874, was improperly 
rejected by the Court of first instance ; secondly, that the first mortgage- 
deed was improperly excluded from evidence upon a misapprehension 
of the legal effect of the provisions of section 90 of the Indian 
Evidence Act; and ¢hivdly, that the Court of first instance ought not 
to have received in evidence a road-cess return produced by the defen- 
dants as evidence in their favour, because it does not show the name 
of the predecessor of the plaintiff as a tenant of the disputed property. _ 
In so far as the first of these grounds is concerned, it has been 
argued that the two reasons assigned by the Court below for exclusion 
of the perpetual lease of the 21st December, 1874, are erroneous in 
law. In our opinion, this contention is well-founded. The Subor- 
dinate Judge in agreement with the primary Court has held that 
(1) (1885) I. L, R. 11 Cale, 589. - (3) (1884) I. L. R. 10 Cale, 1024, 


(2) (1900) 4 C. W. N. cevii. (4) (1880) 7 ©. L. R. 356, 
(5) (1902) I, L. R. 30 Cale. 231, L. R. 80 I. A. 1, 


+ See Ali Nasir Khan v, Manik Ohand (1902) I, In R. 26 All, 90— Rep, 
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as the plaintiff had failed to put in process-fee for the issue of 
warrant against the person called upon to produce the original of 
this lease, he was debarred by reason of his own default from using 
the certified copy as secondary evidence. The Subordinate Judge 
has, further held that even if the copy was received in evidence, it 
would not be of any assistance to the plaintiff, because the recitals of 
the boundaries in the schedule to that document are not admissible 
in evidence against the plaintiff who was no party to the transaction. 

In so far as the first reason is concerned, it is not disputed that 
the plaintiff had caused summonses to be served upon the witness 
who had custody of the original and was called upon to produce it. 
The witness however did not comply with the order of the Court. 
The plaintiff subsequently applied for the issue of a warrant against 
the witness but no process-fee was paid for service of the writ. This 
does not, in our opinion, amount to default on the part of the plaintiff. 
As was pointed out by this Court in the case of Shagabat Singh v. 
King Emperor (1), under section 430 of the Indian Evidence Act no 
witness who is nota party to a suit can be compelled to produce 
his title-deeds to any property, or any dogument in virtue of which 
he holds any property as pledgee or mortgagee or any document the 
production of which might tend to incriminate him, unless he has 
agreed in writing to produce them with the person seeking thee 
production of such deeds or some person through whom he claims. 
It cannot be disputed that the lessee under the perpetual lease of the 
zist December, 1874, was entitled to urge that the document was 
his title-deed, and that he was not bound to produce the original 
except in the event contemplated by section 130 of the Indian 
Evidence Act. It is not alleged that the lessee had agreed with the 
plaintiff in writing to produce the original in Court. Consequently, 
if after service of summons upon him, he did not produce the original, 
the plaintiff became entitled to use the certified copy as secondary 
evidence. The first reason assigned by the Subordinate Judge in 
support of his order of rejection of the document cannot therefore 
be supported. 

In so far as the second reason is concerned, it has been contended 
by the learned vakil for the defendants respondents that as they 
were not parties to the transaction evidenced by the lease, no recital 
in that document could be used in evidence against them. In support 
of this proposition, reliance has been placed upon the cases of 
Brajeshwart v. Budhanuddi (2) and Manohar Singh v. Sumirta 
Kuar (3). These cases, however, are clearly distinguishable, as no 
question of the admissibility of any document in evidence arose for 
consideration in either of these cases. What was ruled was that the 
recital in a document as to the payment of consideration, was not 


(I) (1911) 140. L, J. 120. (2) (1880) I. L. R. 6 Cale, 268. 
(3) (1895) I. L. R, 17 All. 428, 
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binding upon a person other than, the executant. Taninin v: 
Harbans (1)}. If the document was sought “to Bei used against the 
executant who denied receipt of consideration; the- burden prima facie 
would lie upon him to explain how he. ‘haa ‘executed a document 
containing such recital, In the case before “We nod such’ question 
arises. The question to be decided’ is whether the statement by 
the grantor in the scheduleto the lease, that onthe boundary of 
the land demised was the holding of the predecessor of the present 
plaintiff, can be used in evidence against the defendants, although 
they were not parties to the transaction evidenced by that document. 
In our opinion the document is admissible in evidence on the principle 
explained by this Court in the case of Abdullah vw. Kunj Behary (2). 
In fact, the case before us is stronger than the case then before the 
Court, because it is alleged here that the statement was made by 
the landlord of the plaintiff who might. be expected to know who 
was in occupation of the land as his tenant. The case is therefore 
completely covered by the deossions in the cases of NMingawa v. 
Bharmappa (3), Abdul Aziz Molla v, Ebrahim Molla (4) and Burha 
Mandari x. Megh Nathe(5). The second ground assigned by the 
Subordinate Judge for the rajection of this piece of documentary evidence 
cannot be upheld. ‘The first ground urged on behalf of the appellant 
“must therefore prevail. 

In so far as the second ground is concerned, it has been contended 
that the Subordinate Judge has misapplted the provisions of section 90 
of the Indian Evidence Act in respect of the document alleged to be 
the first mortgage executed by the predecessor in interest of the 
plaintiff. It cannot be disputed that the Sybordinate Judge was bound 
to assign reasons for the view he took as to the applicability of the 
provisions of section go, and if his reasons are erroneous inlaw, it is 
competent to this Court to interfere in second appeal ( Tratlokia vV, 
Shurno (6)]. Under section go it is not obligatory upon a Court to assume 
that the document produced is genuine merely because it purports 
to be 30 years old and is produced from proper custody. The Court has 
a discretion in the matter, but that discretion must be judicially exercised 
in the manner explained by this Courtin the case of Srinath Patra v. 
Kuloda Prosad Banerjee (7). The Court has first to consider whether 
in the circumstances of the particular case the document has been 
produced from custody which may be deemed proper. When this 
is found in favour of the party who has produced the document, the 
question arises whether the Court should, in the exercise of the discre- 
tion vested in it, raise the presumption of genuineness with regard 
to the document. If, to take one instance, as pointed out by their 





) (19 APPEL A L. J. 659. (4) (1904) T. L, R. 81 Cale, 965, 
eram dh EOTS L. J. 467. (5) (1905) 2 0. L. J. 4n. 
(3) (18 


38 Bom. 63. (6) (1885) I. L, R. 11 Cale, 539. 
7) (1905) 2 ©. L. J. 592, 







GEN LP 1822 






Vou. XV.] & sjover. li 
w ti 

Lordships pil Cofdlittee in Shafiq- -un-nissa V. Shaban OVIN 

Ali Khan i izd that there is internal evidence 1911, 

to throw déubt. Upon te genuineness of the document and if the jad Chaar 

recitals thereitt. contained“ are inconsistent with facts admitted or o 

proved beyond the possibility of dispute, the Court may call upon the PaaS. 


party to produce evidence of execution. In the case before us, this 2 
procedure does not appear to have been followed. The Subordinate Mpokenjê, J. 
Judge is moreover in error when he states that the document has 
not been produced from proper custody; the case for the plaintiff is 
that the mortgage has been redeemed. [If that story is believed, the 
document would properly besfound in the custody of the mortgagor. 
We are of opinion, therefore, that the Subordinate Judge has not 
dealt with this part of the case properly and it is necessary for him 
to reconsider the question in view of the principle explained by this 
Court in the case of Srinath Fatra v. Kuloda Prosad Banerjee (2). 
He will first consider whether the two elements mentioned in sec- 
tion go have been established ; if he folds that they have not been 
proved to his satisfaction, he will call upon the plaintiff to give 
evidence of execution. The second ground will, therefore, prevail. 

In so far as the third ground is coficerned, it has been argued 
that the road-cess return is not admissible in evidence under sec- 
tion 95 of the Bengal Cess Act, 1880. That section, however, has no ; 
application to the circumstances of the present case. The maker 
of the document does not seek to use it as evidence in his favour. 
It is sought to be used in evidence by one stranger against another. 
_ Thereal question is, whether the absence of the name of the predecessor 
of the plaintiff from the category of tenants mentioned in the road-cess 
return is evidence against him. In support of the contention that it 
is not evidence, reliance may possibly be placed upon the cases of 
Queen Empress v, Grees Chunder Banerjee (3) and in the matter 
of Fuggun Lall (4). These cases, however, if they decide that the 
absence of a recital in a document is not admissible in evidence at 
all under any section of the Indian Evidence Act, cannot be accepted 
as giving a correct exposition of the law. Asa matter of fact, in 
neither of these cases was the question raised in this broad form. 
What was argued was that section 34 did not make the document admis- 
sible for the purposes stated. It was pointed out, however, in the case 
of Sagurmuli v, Manraj (5), that under sections 9 and 11 of the 
Indian Evidence Act, the absence of recital in a document may be 
used in evidence as against the person who isnot a party to that 
document ; and the observation of Lord Robertson in the case of Ram 
Fershad Singh v. Lakhpati Koer (6), must be taken to be restricted 
in the same manner. We are of opinion, therefore, that the roadzcess a, 
return was admissible in evidence. What weight ought, tore Of few IN, 


(1) (1904) L L. B.26 All 581 (586) (4: (1880) 70. L. R. 356, | Ae 
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attached to the circumstance, however, is a matter entirely for the 
Court of first instance to consider. The third ground urged by the 
appellant must, therefore, be overruled. , 

The result is that this appeal is allowed and the decrees of the 
Courts below discharged. The case will be remanded to “the 
Court of first instance for retrial. The certified copy of the lease 
of the 21st December, 1874, will be received in evidence and 
the Court will also consider, with reference to section 90 
of the Indian Evidence Act, whether what purports to be a 
first mortgage deed in respect of this land by the predecessor 
of the plaintiff, is or is not genuine? Both the parties will be 
at liberty to adduce fresh - evidence, and all questions which 
arise upon the pleadings’and the issues, will be open for considera- 
tion. The costsincurred up to the present stage will abide the 
result, 


A. T. M, ° | Appeal allowed : case remanded. 
® 





Before Mr, Fustice Coxe and Mr. Fustice Teunon. 
SRIDHAN CHATTOPADHYAYA, 


v 


. KALIPADA CHUCKERBUTTY.* 


Hindu Law—Siridhan or woman's peculiar property—Savings of widow, her stridhan— 
Profits of property not reaching the hands of the widow, if her stridhan or belong 
to the corpus of the estate—Intention, widow's, in regard % them—Accounts, suit 
Jor— Manager, if bound to render accounts of the.profits of the property in the 
hands of the widow, 


A widow’s savings are not her stvidhan, 

Tsri Dut Koer v, Hansbutiy Keerain (1) referred to and followed. 

If she has made no attempt to dispose of them in her life-time they follow the 
estate from which they arose. i 4 

eit would be unreasonable that a widow should be presumed to intend to unite her 
money to the parent estate, when she takes no action with regard to such money, 
while in enjoyment of it ; and that she would be presumed to intend to sever it from 
the parent estate, when she takes no action while waiting for it, 

Sreemutty Soorjeemoney v, Denobundhoo Mullick (2) and Rivett-Carnac v. Jivibai(3) 
explained and distinguished, 

Sreemutty Puddo Monee Dassee v, Dwarkanath Biswas (4) cited. 

The possession of the widow’s agent was her possession and she cannot properly 
be said to have been kept out of possession of the money in her agent’s bands, and 
there is no difference in character between the money which she received and that 
which still remained in his hands, Her intentions must be presumed to have been-the 
same with regard to both. i 

The question whether the defendant is bound to account to the plaintif for his 
management of the property of plaintif’s grandmother on the ground that the profits 

* Appeal from Appellate Decree No. 432 of 1911, against a decree of W. N, 
Delevingne, Esq , District Judge of Hooghly, dated the 29th December 1910, affirming 


the deoree of Babu Surendranath Mitra, Subordinate Jndge, 8rd Court, of that dis- 
trict, dated the lst May 1909, 


(1) (1883) I L.R. 10 Cale. 824. (3) (1886) I. L, R. 10 Bom 478. 
(2) (1862) 9 M, I. A. 128. (4) (1876) 25 W. R, 335, 
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of the property must be regarded as her stridhan can properly be (raised by one who 
would be the heir to the stridhan property of plaintiff's grandmother, 


Appeal by the Defendant. 


Suit for accounts. 


* The facts of the case appear fully from the judgment. 

Babus Mahendra Nath Roy and Biraj Mohan Mojumdar for the 
Appellant. 

Babus Dwarka Nath Chakravarty, Bipin Chandra Mullick and 
Hari Charan Ganguly for the Respondent. 

The judgment of the Court was delivered by 

Coxe J.—This appeal arises out of a suit for accounts. The 
defendant admittedly managed the property during the plaintiffs 
minority. The property belonged to the plaintiff’s father Panchanan 
and his brother Bhanu. The latter died before. Panchanan and 
his mother Matangini inherited his property. Panchanan died in 


“1298 and Matangini in 1313. The suit hase been decreed and the 


defendant appeals. 

The first point taken is that the Court below should have come to 
a finding on the point whether accounts had been rendered and ac- 
cepted. In the view we take of the cafe this plea could only have 
reference to the property of Matangini. But the question whether, 
as between Matangini and the defendant, there was in respect of any 
year an account stated and settled which should not now be disturbed, is 
a question which may now be dealt with when the accounts are taken, 
and a remand is not necessary. The findings of the Subordinate Judge 
which have not been displaced by the District Judge, indicate that no 
practical advantage would be gained by a remand. 


Secondly, it is urged that the learned District Judge should have 
admitted evidence of a mukhtearnama said to have been executed in 
1300 by plaintiff's mother, to show that the defendant was the agent 
of the plaintiff's mother, and not of the plaintiff. It is said that it was 
not put in the first Court because the defendant did not think it would 
be denied. But no explanation is given why it was not filed with the 
appeal. Then the plaintiff would have been prepared to meet it. A 
subsequent mukhtearnama of 1307 is believed by the District Judge to 
have .been executed by Kheroda Sunduri in ignorance, under the 
influence of the defendant. The production of this earlier mukhtear- 
nama therefore at the last moment, when the appeal was being heard, 
looks very like an attempt to take the plaintiff by surprise and we 
think that the learned District Judge rightly refused to admit it. 


Finally it is argued that the defendant is not bound to account 
to the present plaintiff for his management of Matangini’s property, 
because the proftts of the property must be regarded as séridhan. But 
this contention also cannot be sustained. It is not raised by anybody 
who would be the heir of Matangini’s s¢r?dzan. It was decided in the 
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case of /sri Dut Koer v. Hansbutty Koerain (1), that a widow’s savings 
are not her strzdhan. If she has made no attempt to dispose of them 
in her life-time, there is no dispute but that they follow the estate 
from which they arose. But it is argued that this rule does not apply 
to profits which have not reached the widow’s hands at all, but that im 
such a case it must be held that she cannot have formed any intention 
to unite them to the original estate and they must therefore be 
regarded as stridhan, We cannot accept this contention. It would be 
unreasonable that a widow should be presumed to intend to unite her 
money to the parent estate, when she takes no action with regard to 
such money, while in enjoyment of it ; and that she would be presumed 
to intend to sever it from the parent estate, when she takes no action 
while waiting for it. Reliance is placed on the cases of Sreemutty 
Soorjeemoney v. Denobunahoo Mullick (2) and Rivett-Carnac v. 
Fivibai (3). But their Lordships of the Privy Council have, as was 
pointed out in Sreemutly Puddo Monee Dassee v. Dwarkanath Biswas (4), 
shown some dispositior? to recedegfrom the former ruling, in which 
the point now in question seems not to have béen fully argued 
before them, and in any case the facts of the case were altogether 
different from those of the present suit. As to the Bombay case, that 
referred to a comparatively small sum of money which the learned 
Judges did not regard as savings at all, considering that there were out- 
standing debts to be paid. Moreover we are not satisfied that in this case 
Matangini can properly be said to have been kept out of possession of 
this money. Her agent’s possession was her possession. Presumably 
Matangini obtained enough to live on from him, and we do not see 
why there should be any difference in characser between the money 
which she received and that which still remained in his hands. Her 
intentions presumably were the same with regard to both. 

We think, therefore, that the decision of the learned District 
Judge is right and dismiss the appeal with costs. 
Appeal dismissed. 


(3) (1886) J, L. R. 10 Rom. 478, 
(4) (1876) 25 W. R. 835, 


(1) (1883) I. L, R, 10 Cale, 324, 
(2) (1862) 9 M, I. A, 123, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


MAHOMED FARID 
v. 
MAHOMED ABDUL GAFUR AND ANOTHER." 
Mahomedan Law, gift—-Gift, validity of—Possession, delivery of, af one of two distinct 
properties, the subject of gift, if renders the whole gift void — Gift, effect of such, 


If a gift is made by a Mahomedan of two distinct properties and ig perfected with 
regard to one of them by delivery, and not with regard to the other, the gift is not 


* Appeal from Appellate Decree No. 2664 of 1909, against a decree of Babu 
Durgadas Bose, Subordinate Judge of Patna, dated the 16th August 1909, affirming 
that of Babu Raj Kisore, Munsiff of Behar, dated the 3lst March 1909. 
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void in its entirety but takes effect as to the property which has been duly delivered. 
Mahomedan Law as to such gifts discussed, 


Appeal by the Plaintiff. 

Suit for possession of a certain immovable “property;by right of 
inberttance. 

The material facts and arguments appear from the judgment. 

Maulavt Syed Shamsul Huda, Babus Buldeo Narain Singh and 
Jyotish Chandra Strcar for the Appellant. 

Maulavi Mahammed Mustapha Khan for the Respondents. 

The following judgments were delivered : C. A. V. 

Mookerjee J.—The sùbject matter of the litigation which has 
culminated in this appeal is immovable property originally owned by 
a Mahomedan lady named Rasulan, who died on the 21st March, 1907. 
The plaintiff appellant claimed the property by right of inheritance. 


The first defendant resisted the claim on the basis of a deed of gift 


alleged to have been executed by her on the 24th September, 1904. 
He further asserted that the lady subsequently took from him a lease 
of the disputed property on the 2nd October, 1904 to continue during 
her life time. In the original Court, as "also in the Court of appeal 
below, the plaintiff challenged the deed of gift and the lease as fictitious 
instruments. That case, however, completely failed, with the result 
that the Courts below concurrently made a decree in favour of the 
defendant. On the present appeal, the plaintiff has challenged the 
decision on the ground that, even if the deed of gift be assumed to 
be genuine, it did not vest good title in the donee, because the deed of 
gift covered two properties, and as possession was delivered to the 
donee of one of the properties only, the gift was void in its entirety. 
With reference to this argument it may be mentioned that the deed of 
gift comprised the share of the zemindary now in dispute, as also a 
dwelling house and lands appurtenant thereto. The case for the 
plaintiff is that there was no delivery of the house, and that, conse- 
quently, the gift failed with respect to both the properties, though they 
were distinct. The point was not specifically raised in either of the 
Courts below, and the question whether there was delivery of the house 
sufficient to validate the gift thereof has not been determined by the 
Subordinate Judge. But it may be assumed for the purposes of the 
present argument that there was not such delivery of the house as is 
deemed -essential by the Mahomedan Law for the validity of a gift 
thereof. This assumption, however, cannot affect the title to the house 
which is not in controversy in this litigation. 

The learned vakil for the plaintiff appellant has broadly contended 
that, if a gift is made of two properties, and delivery is given of one 
only, the gift fails in its entirety, even though the properties be distinct, 
but he has conceded that he has not been able to discover any authority 
for this singular proposition, On the other hand, there are passages 
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OIVIL, inthe writings of Mahomedan Jurists, which directly or indirectly 


1911. militate against this proposition. È 
— Thus, in the Fatawa Alamgiri it is stated as follows : 
ka “Ifa man says to another I make a gift to you of these two houses, 
v. and one of them is occupied, the gift is not valid with respect to one of 
Mahomed 


Abdul Gafur, them. But if a man says I make a gift of this house to you and of my 
A ama P share in this other house, the gift (7. e., gift of both the house and 
= theshare in the other house) is valid. Thus it is Jaid down in the 
Khizanat-Al-Muftui.” (Fatawa Alamgiri, Cal. Ed., Vol. IV page 530). 

Again, I find the following passages in the Fatawd Qadi Khan: 

“(r) A man makes a gift of a house to another man and delivers it 
to him while it contains furniture belonging to the donor. The gift 
is not valid, because the thing given is occupied by something which 

is not included in the gift, and, therefore, the delivery is not valid.” 

(2) Aman makes a gift of a house containing furniture, and he 
makes a gift of the furniture as well, and allows the donee to take 
possession of them. ‘Then, afterwards the furniture is claimed by 
another; still the gift of the house remains valid. Similarly, if he 
makes a gift ofa sack along with the goods it contains, and allows 
the donee to take possession of them, and afterwards the sack is 
claimed by another man ; the gift of what it contains is still valid”, 

“ (3) Ifa man makes a gift of a honse to another, and the house 

contains furniture belonging to the donor, and he gives delivery of the 
house with what it contains, and afterwards makes a gift of the furni- 
ture, the gift of the furniture is valid, but not that of the house.. 
If he makes a gift of the furniture first, and gives possession of ihe 
house along with the furniture and then makes a gift of the house also, 
the gift of both of them is valid” (Fatawa (adi Khan (1196 A.D. 
Lucknow Ed. Vol II, pages 283 and 284). 

A similar doctrine is recognised by the author of the 
Durreal-Mukhta : ; 

“Tf a man makes a gift of a sack containing grains belonging 
to the donor, or house containing his furniture, or a horse which bears 
a saddle belonging to him, and he delivers them (to the donee) in that 
state, the gift is not valid. But in the converse case, the gift would 
be valid only with respect to the grains, the furniture, and the saddle” 
(Durr-al-Mukhta by Al-Hiskaf, 1677. A. D. Constantinople Ed, Vol, IV, 
page 779). 

That these principles are firmly established in Mahomedan 
Jurisprudence is clear from the fact that they were set out in a work of 
great authority composed at least half a century before the time of the 
author of the Hidayah and Qadi khan : 

“Tf aman makes a gift of a house to ahother containing furniture 
belonging to himself (literally, belonging to the donor), and afterwards 
makes a gift of the furniture itself, then if he does not give delivery of 
possession of the house till after making a gift of the furniture, and he 


, tet 4 7 4 
Vou. XV.) HIGH COURT. : 17 
gives. delivery of possession of the house along with that of the es 
furniture (literally, altogether), the gift is valid. But if he makes a 1911. 
gift of it and gives delivery of possession of it, and then makes a gift Eai 
of the furniture, the gift (of the house) is not valid.” (Khulasat-al-Fatawa Farid. 
by ‘Tahir bin Ahmad-al-Bukhari, 1147 A.D.) > Mahom ed 
The question is also considered by Baillie in his Digest of Mahomedan Abdul Gafur, 
-Law, Second Edition, Part 1, page 527 and in his Mahomedan Law Mookerjeo, J 
of Sale, page 259, In my opinion, it cannot be disputed, in view ` — 
-of the principles recognised in the texts already quoted, that if a gift 
is made of two distinct properties and is perfected with regard to one 
of them by delivery, and nbt with regard to the other, the gift is not 
void in its entirety but takes effect as to the property which has been 
duly delivered. The contention of the learned vakil for the appellant 
to the contrary cannot be supported either upon the authorities or upon 
any rational ground that can be suggested. 
The result, therefore, is that the decree made by the Subordinate 
Judge must be affirmed and this appeal dismissed with costs. 


Carnduff J.—I agree. 





i Appeal dismissed, 
Before Mr. Fustice Mookerjee and Mr, Fustice Carnduff. 
MAHARAJA RAM NARAIN SINGH. Divit 
v, PEJN 
ODINDRA NATH MOOKERJEE AND OTHERS." babe 


Debt—~ Obligation to pay—Pay ment, prescribed mode of —Creditor, if bound—Registered July, 18, 19, 
bond, limitation—Limitation Act (XV of 1877), Sch. II, Art, 116—TZime for re- August, 30, 
payment-~Contract, breach *of—Damages— Document, construction af—Commis« _- 
sion, scope of —Court’s power to delegate judicial functions—Civil Procedure Code 
{Act V of 1908), See. 75. 


Every loan implies a promise to repay and an unqualified admission of indebted- 
ness is equivalent to an express covenant and creates a personal obligation, A 
creditor is not-limited to a mode of payment prescribed ; he may enforce the obligation 
by other means, if that mode is found insufficient. 

Kerr v. Ruxton (1) referred to 

Suit to recover money due on a registered bond is a suit for compensation for the 
breach of a contract in writing registered within the meaning of Article 116 of the 
second Schedule of the Limitation Act, and is to be brought within 6 years from the 
date when the:contract is broken, or where there are successive breaches, from the date 
when the breach in respect of which the suit is instituted, or where the breach is cons 
tinuing from the date when it ceases, 

Where the debtor was allowed some years for the repayment of the loan, if 
the debt remained unsatisfied at the end of the period, the plaintiff might recover 
damages for breach of contract. 

A document recites that a certain amount was borrowed by A the appellant, and 
that for the paymont of the said loan, principal with interest, the creditor was to be 
placed in possession of properties up to the end of Pous 1959, Sambat, which corres- 
ponds with 13th January 1903. Lists were appended to the dooument, of properties of 

* Appeal from Original Decr 
Chandra Put Ne ri T ieee Bees cis ta 110 Bar ees 

s < (1) em 40, L. J, 610 


Olindra Nath 


T 
a 


tig 


o “Orvin, 


: Maharaja 
Ram Narain 
N mman 


4 


Mookerjee, 


crf! 


August, 30, 


THE CALOUTTA LAW -JOURNAL. (Vor. XV. 


“whioh the creditor was to be in possession from year to year. The creditor was tobe 
: placed in possession of one set of properties from the very first year, of another addi- 


tional set from the beginning of the next year, and in the same manner, of further sets 
of properties from the beginning of the third and fourth years The names of the 


‘tenants and the amount recoverable from each of them were stated in detail, An 


account'was algo annexed to indicate how the debt was to be reduced from year to year, 
with the result, that on the 18th January 1903, not only would the debt stand oom- 
-pletely wiped out, but there would be a balance due to A. The deed contained a 
proviso that the creditor would be entitled to realise arrears of rent by institution of 
suits in his own name, but that, if any tenant was ejected, a new tenant could be 
‘inducted upon the land by A at his pleasure, or he might occupy the land himself, with 
the result that the oreditor would receive his dues from the new tenant or A, as the 
case might be. The deed further provided, that if ahy excess colleotion was made by 
the creditor, the money would be refunded to A year after year, while if the rent 
deoreased in any village, the creditor would be entitled to the deficiencies from A. The 
deed also contained a covenant, that during the term, the debtor might at any time, 
‘upon payment of whatever was due, take back possesstion of the properties, and that in 
any event, upon the expiry of the term, he would be entitled to possession : 

Held, that as the ingention of the parties was that their liabilities should be 
adjusted on the expiry of the term when tfe possession of the plaintiffs would terminate, 
and when, if nothing went wronz, the debt of the defendant would also be wiped out, 
and the defendant was further entitled to be restored to possession upon payment of 
the amount due at any time within the period, the plaintiffs were not bound to sue 
whenever they failed to realise a sum mentioned in the document at the precise point 
of time when it was assumed to be recoverable. 

The power of the Court te issue a commission is defined in section 75 of the Code 
of Civil Procedure (1908), The Court cannot delegate his judicial functions to the 
Commissioner. : 


Appeal by the Defendant. 
Suit for recovery of money. 
The material facts and arguments appear from the judgment. 
Babus Provash Chunder Mitter, Bira] Mohan Mojumdar and Susil 
Madhub Mullick for the Appellant. 
` Mr. B. Chuckerbutty and Babus Sarat Chandra Roy Chowdhury 
and Khetra Mohan Sen for the Respondents. GA, 


“The judgment of the Vourt was delivered by 
Mookerjez J.—This appeal is directed against the preliminary 
decrée in a suit for recovery of money. The circumstances under which 


“the suit was commenced by the plaintiffs respondents have not formed 


the subject of controversy in this Court. On the 14th April, 1896, 
Jadu Nath Mukerjee, the predecessor of the plaintiffs, advanced to the 
defendant by way of loan a sum of one lac and thirty thousand rupees, 
to bear interest at the rate of seven and a half per cent. per annum. The 
loan was intended to be secured by a mortgage, the mortgagee to be 
placed in possession of various properties of the defendant, and to 


. apply the profits thereof in satisfaction of his dues. A usufructuary 
_ mortgage deed was drawn up and executed by the defendant ; but for 
| reasons about which we need not speculate, the instrument was not 


duly attested by two witnesses. The document was registered on the 
_ oth June 1896, and the creditor took possession of the properties 
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mentioned therein. He continued in possession up to the time.of hiss = CIV, 
death and thereafter the plaintiffs entered into occupation as his repre- 1911. 
sentatives in interest. The case for the plaintiffs in substance is that Mahara ja 
by* reason of the interference of the defendant, and his otherwise Bam Narain 
unjust acts and conduct, they could not realise from the properties Singh | 
_in their possession the sums, which it was assumed in-the document Odindta Nath, 
of the 14th April, 1896, could be collected from year to year. They, Mookerjee 
_ therefore, commenced the present action on the 13th January, 1909, Mook, Ja 
for recovery of one lac, fifty-seven thousand, nine hundred and eighty- i 
five rupees as the sum still due to them. The defendant did not repu- 
diate the transaction, but contended that the suit had not been properly 
framed, that the claim was barred by limitation, and that in any event, 
the instrument had not created any enforceable charge on immovable’ 
property. On the merits, the defendant denied the truth of the allega- 
tions in the plaint, and pleaded that the debt had been satisfied from 
the usufruct. The Subordinate fudge raised ten issues, some of 
which, at any rate, were superfluous. He discussed the pleas- in bar, 
over-ruled them as untenable, and referred to a Commissioner the 
trial of the questions on the merits. pon the present appeal, the 
preliminary decree of the Subordinate Judge has been assailed on 
three grounds, namely, frs¢, that the suit, as framed, is not maintain- 
able, secondly, that the claim is barred by limitation, and ¢#zrdly, that 
the Subordinate Judge ought not to have delegated the trial of the 
suit on the merits to a Commissioner. No cross-objection has beer 
preferred on behalf of the plaintiffs respondents against the conclusion 
of the Subordinate Judgeethat the document was inoperative as a: 
mortgage, and did not create any charge on immovable property. © 
In support of the first two grounds which are closely connected 
and may be considered together, it has been urged: that the plaintiffs 
were bound to sue for damages, and that if time is taken to run from 
the successive dates when the plaintiffs suffered loss by reason of 
the alleged misconduct of the defendant, the claim is barred by 
limitation. To test the force of this objection, we must examine the 
provisions of the deed of the 14th April, 1896. The document recites 
that Rs. 1,30,000 was borrowed by the defendant Maharaja, and 
that for the repayment of the said loan, principal with interest, the 
creditor was to be placed in possession of properties up to the end of 
Pous, 1959, Sambat, which corresponds with the 13th January, 1903. 
Lists were appended to the document of the properties of which the 
creditor was to be in possession from year to year. It is desirable to 
mention that the creditor was to be placed in possession of one set of 
properties from the very first year, of another additional set from the 
beginning of the next year, and in the same manner, of further sets’ of 
properties from the beginning of the third and fourth years. The names 
of the tenants and the amounts recoverable from each of them were stated 
in detail, An account was also annexed to.indicate how the debt was 
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to be reduced from year to year, with the result, that on the 13th 
- January, 1903, not only would the debt stand completely wiped out 
but there would bea balance due to the Maharaja to the extent of 
Rs, 230. The deed contained a provision that the creditor would be 
entitled to realise arrears of rent by institution of suits in his own 
name, but that, if any tenant was ejected, a new tenant could be 
inducted upon the land by the Maharaja at his pleasure, or he might 
occupy the land himself, with the result that the creditor would 
receive his dues from the new tenant or the Maharaja, as the case 
might be. The deed further provided, that if any excess collection 
was made by the creditor, the money would be refunded to the 
Maharaja year after year; while, if the rent decreased in any village, 
the creditor would be entitled to the deficiency from the Maharaja. 
The deed also contained a covenant, that during the term, the debtor 
might at any time, upon payment of whatever was due, take back 
possession of the properties, and that in any event, upon the expiry of 
the term, he would be entitled to possession. The allegation of the 
plaintifis is that though they were in possession as provided in the 
deed, the debt has not been satisfied by reason of four circumstances, 
namely, frst, that upon the death of some of the tenure-holders, the 
defendant himself entered into possession and prevented the collection 
of rents by the plaintiffs ; secondly, that the rents realisable in respect 
of some villages, were in fact less than the amounts mentioned in the 
schedule to the document ; ¢hzrd/y, that the defendant and his father 
had in some instances collected rents in advance, so that the plaintiffs 
could not realise as much as was mentigned in the document, and 
Fourthly, that in the case of other villages, upon the ejectment of 
tenants in default, the defendant took possession, but neither 
satisfied the rent decrees, nor paid the subsequent rents, The 
plaintiffs have attached to the plaint a detailed specification of the 
properties comprised in each of these classes, and their claim is for 
recovery of the unsatisfied balance of the debt due to them. In 
answer to this claim, it is argued on behalf of the defendant, that as 
there was no personal covenant, the defendant cannot be held liable 
upon the document; that at best, the plaintiffs can only claim 
damages which must be deemed to have accrued on each several 
occasion, when the plaintiffs found themselves unable to collect the 
sums mentioned in the document, and that treated from this point of 
view, the claim is barred by limitation. In our opinion, these 
contentions are untenable. As was pointed out by this Court in 
Kerr v. Ruxton (1), every loan implies a promise to repay, and an 
unqualified admission of indebtedness is equivalent to an express 
covenant and creates a personal obligation. In the case before us, 
the Maharaja took by way of loan a large sum of money; that 
obviously, implied a persona! obligation to repay the loan. No doubt, 
: (1) (1906) 4 0., L J, 510, i f 
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a mode of payment was prescribed, but it cannot be suggested that 
the creditor was limited to that mode alone, even if it was found 
insufficient to satisfy the debt. The case, therefore, does not fall 
within the principle laid down by the Judicial Committee in Marotam 
v. Sheo Pargash (1) and Kalka Singhyv. Paras Ram (2). As pointed 
out in Parbati Charan vw. Gobinda Chandra (3), the cases just mentioned 
merely lay down that if there is a covenant and an agreement to pay 
which is not absolute, but qualified in its terms, for instance, if there is a 
covenant to pay only in a particular manner or out of a specified 
fund, it does not create the „relation of creditor and debtor as upon 
a simple loan of money. The case before us is of an entirely different 
description. The document provides a mode of payment of the debt, 
but expressly lays down that the debtor would be responsible for any 
deficiency. In our opinion, the suit can well be maintained as upon a 
personal obligation to repay the money borrowed. The question next 
arises whether the claim or any portion thereof 1s barred by limitation. 
As pointed out in Kerr v. Ruxton (4), a suit to recover money due on 
a registered bond is a suit for compensation gor the breach of a contract 
in writing registered, within the meaning of Art. 116 of the. second 
Schedule of the Limitation Act ; that view accords with the earlier 
decisions in Nobocoomar v. Siru Mullick (5) and Husain Ali v. Hafiz 
Alt (6). It is clear that Art. 116 has to be read-along with Art. 115, 
and the time within which the suit must be instituted is six years 
from the date when the contract is broken, or where there are 
successive breaches, from the date when the breach in respect of which 
the suit is instituted, or wkere the breach is continuing, from the date 
when it ceases. It has not been suggested on either side, that the 
present case can be brought within the third division of the Article, 
which may, therefore, be at once dismissed from consideration. The 
real question is, within which of the other two divisions, this.casé 
‘falls. On behalf of the plaintiffs respondents, it has been argued that 
the contract was that the entire debt would be repaid within the 
13th January, 1903, that the contract was broken, when upon that 
date, the debt still remained unsatisfied in part, and that consequently 
six years ought to run from that date. On behalf of the defendant 
appellant it is argued, on the other hand, that the contract was thata 
specified sum would be paid out of the income of certain properties 
at prescribed times towards the satisfaction of the debt, and that 
whenever the plaintiffs found it impossible to collect the sums 
mentioned at the appointed time, there was a breach of contract, with 
the result, that time ran from the date of each successive breach, We 
are unable to accept the latter contention as well-founded. The 


document must be construed as a whole, and the situation of the 
(1) (1884) L. R.111. A 83, I. L, R. 10 Calo. 740. 
(2) (1394) L. R. 221. A. 68, I. L, R. 22 Cale. 484. 
(8) (1906) 4 O. L, J. 246, (5) (1880) 1. L. R. 6 Oale 94, 
(4) (1996) 4-0. L. J, 510, . (6)- (1881) I, L; R 3 All, 600. 
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parties determined from all its terms. The document plainly indicates 
that the debtor was to be allowed seven years for the repayment of 
the loan, and that if the debt remained unsatisfied at the end of that 
period, the plaintiffs might recover damages for breach of contract. » It 
could never have been intended that upon failure of the plaintiffs to 
fealise from a tenant the sum assumed in the deed to be payable by 
him in a particular year, they would at once become entitled to 
institute a suit for the recovery of the specific sum from the Maharaja. 
That would imply that the parties contemplated the possibility 
of numerous isolated suits during the term of seven years.. 
There is no clause in the deed which compels us to impute such an 
extraordinary intention to the parties concerned. On the other hand, 
the plaintiffs might, so long as they were in possession, collect in one 
year what had remained unpaid during the preceding year; the 
position would necessarily be of this description in all cases where 
the plaintiffs might ifistitute suits for arrears of rent as they were 
authorised to do by the document. We think the obvious intention 
of the parties was that their liabilities should be adjusted on the 
expiry of the term when the possession of the plaintiffs would terminate, 
and when, if nothing went wrong, the debt of the defendant would 
also be wiped out. We are not prepared to accept the contention of 
the appellant and construe the document, as if it were an instal- 
ment bond, under which upon default of payment of one instalment, 
the creditor becomes immediately clothed with the right to sue the 
debtor. In the case before us, the defendant was further entitled 
to be restored to possession upon paymeytof the amount due at 
any time within the seven years. In view of these provisions, the 
contention cannot be supported, that the plaintiffs were bound to sue 
whenever they failed to realise a sum mentioned in the document 
at the precise point of time when it was assumed to be recoverable 
from the tenantin question. The first two grounds urged on behalf 
of the appellants consequently fail. It becomes, therefore, unnecessary 
for us to consider whether, if the case was considered to be one of 
successive breaches, there was such an acknowledgment, by the defen- 
dant as would make section 19 of the Limitation Act applicable. 

In support of the third ground, it has been urged by the appellant 
that the Subordinate Judge has improperly delegated his judicial func- 
tions to the Commissioner. This contention is obviously well-founded 
and has not been seriously resisted by the respondents. The power of 
a Court to issue a commission is defined in Sec. 75 of the Code of 1908. 
Jt is not suggested that a local investigation has to be made in this. 
case or any accounts examined or adjusted. The plaintiffs assert that 
they have been able to collect only certain sums during the period of 
their possession of the properties, and that they have failed by reason 
of the misconduct of the defendant to collect various other sums which 
are set out in great detail in the schedule to the plaint. The -burden 
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is upon the plaintiffs to prove their allegations, and they must do so by Price 
‘relevant evidence taken in Court. If in any particular instance, good 191). 
reasons are made out for the issue of a commission for the examination Maharaja . 
of a particular witness, the Court can give appropriate directions in that kam Narain 
behalf ; otherwise the case must be tried out in Court.’ If the proce- Singh 


s . v; 
dure adopted by the Subordinate Judge is permissible, all cases in their Odindra Nath 
entirety may be sent toa Commissioner for trial. The third ground Mookerjee. 


must, therefore, prevail. Mooharjeo, J. 
The result is that this appeal must be allowed and the preliminary — 


decree set aside. The case will be remitted to the Subordinate Judge 
to be tried on the merits.* The allegations of the plaintiff must be 
considered point by point, and such relevant evidence as may be ad- 
duced must be taken by the Subordinate Judge. He will then make 
His decree in the suit on the basis of the evidence so recorded, The 
costs of the appeal we åbide the result. 

ALT. M. , Abpeal allowed ; case remanded. 


Before Mr. Fustice Chitty and Mr. Fustice N, Chatterjee. 


DWARKA NATH ROY AND OTHERS ome: 
/ T ; 1911. 
SARAT CHANDRA SINGHA ROY AND OTHERS.” aga 


, i , f h April, 28. 
Hindu Law Mitakshara, Chap, TI, Seo. 11, Para. 30— Uaiden’s stridhan, succession May, 4, 9,10, 


to— Uaiden's sisters and sisters’ sons, and her father's brothers sons, preference be- July, 17, 
tween—Viramitrodaya, Chap. V. Part Tl, See, 9—“ Nearest relations meaning of. nests 

Under the Mitakshara School of Hindu Law sisters (father’s daughters) and 
sisters’ sons (father’s daughters’ sons) are entitled to succeed to a maiden's stridhan 
property in preference to her father’s brother's sons. 

The words“ nearest relations of the parents” in Viramitroday, Chap. V, Part IT, 
section 9, means the sapindas of the father, who are also sapindas of: the mother by 
virtue of her identity with her husband as half of his body ; and the word sapinda 
in the Mitakshara denotes affinity ; sapinda relationship arises between two people 
through their being connected by particles of the one body And thus " nearness | 
~wy relationship” or “ propinquity” is the principle regulating the succession of the 
sapindas to a miiden’s stridhan property. i 

Janglubai v. Jetha Appaji (1) referred to, 

Per N. Chatterjee J.—In the absence of any rule’ determining the nearness 
among relations of the father in the oase of succession to'a maiden’s stridkan, the 
question should be decided by analogy to the. order of succession relating to the 
property of a childless woman married in a disapproved form, so far ag it 15 appli- 
cable, for in both cases the succession is confined to the father’s family, 

The principle of determining the nearness of sapindas after the husband or the 
father in the gase of a childless woman married in an approved form and in a dig- 
approved form respectively discussed. 


Appeal by the Defendants. 
Suit to recover certain properties by right of inheritance to d 
deceased maiden’s stridhan. 


* Appeal from Original Decree, No. 624 of 1908, against the decree of Moulvi 
Ali Ahmed, Officiating Subordinate Judge of Rungpur, dated the 12th September, 1908, 


(2) (4908) L L, R, B2-Bom, 408; : 
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O1viz. - The material facts appear from the judgments. 
1911, “Mr. B. Chuckerbuity, with him Babus Mohini Mohan Chakravarti 
m NG and Fadu Nath Mandal for the Appellants, Defendants Nos. 2 and 3, 
~~ Roy sisters of the deceased Panchi Barmani: The deceased received the 


v property in dispute under her father's and mother’s wills as absolute 
Ohandra property. The question is, whether the plaintiffs who are her father’s 
Singhe Roy. brother’s sons are the preferential heirs to the sisters or their sons. 
ihik The Subordinate Judge confuses succession to a male with succession to 

a female, and refers to the principle of “agnates exclude cognates”; but 

in point of fact grani-daughters and other female cogaates have prefer- 

ence to many agnates in the case of succession to sérzdzan. Refers to 

the principle underlying succession to a woman's estate ; refers to Bau- 

dhyana’s text in Mitakshara, Ch. II, section 11, Para. 30, Gooroodas Baner- 

jee’s Marriage and Stridhan, p. 424, and Viramitrodaya, Chap. V, Part II, 

section 9, Tr. Golap Chandra Sarkar, pp. 240-241. Submits that the 

form of marriage detergiines the principle of succession to stridhan in 

asmuch as in the different forms* the damsel’s severance with her 

parent's family is more or less complete, and hence accordingly succes- 

sion is in husband’s or parent’s family. A maiden’s status is by analogy 

4 like that of a woman marfied in disapproved form. The words 
‘nearest relations’ in the text cited in Viramitrodaya denotes nearness in 
propinquity, and the nearest relations are the nearest sapindas of the 
father, and thus the sister and sister’s son would be entitled to succeed 
in preference to father’s brother’s son. See Golap Chandra Sirkar’s 
Hindu Law, 4th edition, p. 406, and Jogendra Nath Bhattacharjee’s 
Hindu Law pp. 586-8. The cases of Fanglubai v. Feika Appajt Mar- 
wadi (1), Bai Kesserbat v. Hunsraj Morarji (2), Gandhi Maganlal 
Motichand v, Bai Fadab (3), Chunilal Pranshankar v. Surajram 
Haribhai (4), Nogendra Nandini Dassi vy. Benoy Krishna Deb (5) and 
Rajee Gramany v. Ammani Ammal (6) were cited in support of his 
‘contention. Y 

Dr. Rash Behary Ghosh and Babu Mohini Mohan Chakravarti 
for the Defendant No. 1 Executor supported the appeal. 

Sastri Golap Chandra Sarkar for the Defendant No. 4, sister's son, 
Appellant : In default of full brother and parents, the heirs toa maiden’s 
stridhan property are her father’s heirs in the same order in which 
they take his property. Mitakshara cites Baudhayana’s text laying 
down succession of uterine brother, mother and father in their order 
Ch. 2, section 11, para. 30. Mitakshara is silent as to who are to inherit 
in default of these. But the Viramitrodaya, Ch. V. Part II, section 9, (p: 
241) adds after citing Baudhayana’s text “ On failure of the mother and 
the father, it goes to their nearest relations.” The original is aafia 
aquaria the correct rendering appears to be “it goes to his 

(1) (1908) I. L. R. 82 Bora, 409, (4) (1909) I. L. R. 33 Bom. 488 (485) 


< (2) (1908) I. L. R. 80 Bom, 481 (442). (5) (1902) 1. L, R. 30 Cale, 621, 
(B) (1809) I, L, R. 24 Bom. 197,- (6) (1906) I, L, B, 29 Mad. 358, 
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nearest relations”. The conjoint word sat pratyasannagamı is capable 
of being rendered in either way, but as the mother takes first, and in 
her default the father, the question as to who are to be next heirs 
arises in default of the father, and therefore the word Zat should 
refer logically to the father and not to both father and mother; besides 
the pronoun zat does also grammatically relate to the nearest word 
father. This construction would remove a great difficulty inasmuch 
as the heirs of the mother and of the father are not the same persons, 
especially if their marriage was celebrated in a disapproved form. The 
general rule laid down in the Mitakshara also leads to the same con- 
clusion, namely, the pratya’sanna or nearest relations of the father 
inherit in default of brother and parents. Mit. ii. xi. 8—11 says first 
that in default of the issue of a woman’s body, her &zmsmen take; then 
says, that if shé was married in an approved form, her husband takes; 
but if in a disapproved form, her (mother and) father takes, the original 
word fqamfa being explained to be a short form of atafaamfa ; and 
then says, in default of the husband in the former case his nearest 
(pratyasanna), sapindas (relations) take ; and in the latter case, if 
there be no mother nor father—Azs (or their) nearest relations 
take, the original is gawa aq wamiai wraeaq—in Aris (or 
their) default, 42s (or their) nearest relations (pratyasanna) take 
the property. It has already been submitted that the rendering of Zat 
into 4zs should be preferred as it would be both logically and gramma- 
tically correct and avoid a serious difficulty that would otherwise arise. 

The status of a maiden is similar to that of a woman espoused in 
the Asura or other disapproved form, who does not become the 
husband’s (patni) lawfully wedded wife, and as such safinda or blood 
relation; see Vir. 3,1, 2. The maiden daughter remains under the 
patria potestas of her father, and she has no husband nor issue; the rule 
of succession applicable to property of women espoused in disapproved 
= forms should apply to a maiden’s stridhan. 

The use of the term pratyasanna (nearest relations) in both Mit. 
and Vir. show by necessary implication that they take in the same order 
in which they inherit the estate of husband or father respectively. 
Because pratyasatt or propinquity or nearness of kin is deduced in 


Manu’ s text, “To the nearest safznda (or relation) the inheritance next 
belongs.” The order of succession to the estate left by males is worked 
out by the Mit. School upon the principle of propinquity. Hence by 
laying down that the pratyasanna or nearest relations of the father 
take, it is necessarily implied that they take in the same order in 
which they inherit the father’s property. This is expressly said.in the 
Vivada Tandava of Kamalakara Bhatta, the well-known author of the 
Nirnaya Sindhu ; see Sir Gooroodas Banerji’s Tagore aka pp. 362 
and 424 and 461. 

This rule of interpretation has been adopted and acted upon in 
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Crvin. many cases by the Jidicial Committee and the other High Courts: 
1911. see Bat Kesserhat v, Hunsraj (1), Krishnat v, Shripati (2), Parmappa v. 
Shiddappa (3), fanglubatv. Fetha Appajt (4), Chunilal v. Surajram (5) 
Bhima Charjee v, Rama Charjee (6), Raju Gramany v, Ammuant (7) 
< and Ganesht Lal v. Ajudhia Prasad (8). 
Pham Of these cases, the case of Fanglubat v. Fetha Abpajt (4), relates to 
Singha Roy. succession to a maiden’s sfridkan, and is therefore directly in point. 
~~ In many of these cases female relations have been recognised as 
heirs. But it should be borne in mind that the general rule of 
exclusion of women from inheritance does not obtain in Bombay 
where the sister and other female sapindas are held to ‘be heirs, and 
the same view of law was also taken in Madras in a few cases. 
But the Bengal and the Benares Schools of Hindu law recognise 
the authority of the text of Baudhayana which ordains : 
A woman is not entitled to inherit, because a Vedic text declares: 
t Devoid of prowess and incompetent to inherit, women are useless,” 
This general rule of exclusion is reconciled with the texts ordaining 
inheritance of the widow, daughter, mother and .the like by saying 
that the general rule applies to all females save and except those 
that are expressly mentioned as heirs. 

The text of Baudhayana is cited in the Dayabhaga, Chapter 11 
section 6, para. 11. It is not noticed in the Mitakshara, but it is cited 
in the Viramitrodaya pp. 174, 198 and 244. While dealing with 
succession to séridhan the Vir. (p. 244) says that the daughter- 
in-law and the like female relations are excluded by reason of the 
Vedic text. Asto authority of the Viramitrodaya in the Benares 
School by ‘which the case is governed, see The Collector of Madura v. 
Moottoo Ramalinga (9), and Gridharilal Roy v. The Bengal Govern- 
ment (10), 

This rule of exclusion has been enforced in the following cases : 
son’s widow in Ananda v. Nownit Lal (11), sister in Fullessur v; 
Uggur Roy (12), brothers widow in Fogdamba v, Doren of State (13), 
sister in Sarnamoyee v. Secretary of State (14), son’s daughter in 
Nanhi v. Gauri Shankar (15), and daughter’s daughter in Jagannath 
v. Kishen (16). 

Upon these grounds it is submitted neither the plaintiffs who 
are the deceased maiden’s father’s brother’s sons nor the defendants 2 
and 3 who are her sisters are entitled to inherit in this case, inasmuch 
as my client who is her father’s datighter’s son or sister’s son is the 
preferable heir. 

(1) 1906) LL.R. 30. Bom. 431, L.R, 33 LA, 176. (9) (1168) 12-M.'I.!A, 897 (437-8.) 
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(2) (1905) 1. L. R. 30 Bom, 333. (10) (1863) 12:M. L. A. 448 (466). 
(3) (1906) I. L. R. 30 Bom, 607. (11) (1882; I. L, R. 9 Calo. 815. 
(4) (1908) I. L. R. 32 Bom. 409. (12) (1882) I. L. B.9 Cale 725. 
(5) (1909) L L, R 33 Bom, 433. (13) (1889) 1. L. R. 16 Oale. 367. 
(6) (1909) I. L. R, 33 Bom 452, (14)11897) T. L. R.§25 Cale, 254, 
(7) (1906) 1. L. R. 29 Mad. 358. (15) (1995) I. L. R. 23 Al 187. 
(8) (1905) L. L. R, 28 All 345. , ; (16) (1905) L L. R. 23 AU, 307, 
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I submit that it should be decided who is entitled to inherit 
in this case; the question as to which of the defendants is or are 
entitled to inherit should not be left undecided and the case disposed 
of simply on the ground that the plaintiffs are not entitled to inherit 
in preference to the defendants 2 to 4. The Court has to decide 
the order of succession and to hold who is entitled to inherit in 
preference to the plaintiffs before decreeing the appeal against them 
and dismissing their suit. 

Badoo Fogesh Chandra Roy (with him Baboos TZarakishore 
Chowdhury, Abinash Chandra Guha and Prokash Chandra Majumdar) 
for the Respondents: Baudhyana’s text ta the effect that “the 
property of a deceased damsel goes to her brothers, on their failure 
to the mother, and on her failure to the father,” stops short at the 
father. In Mitakshara’s commentary on this text we have further 
“Qa failure of the father to aqgataarat”. This adjective warqarat 
must have afaqtarq used ina previous part ofthe sentence under- 
stood after it. So we come to this, that on failure of the father the 
inheritance goes to the nearest sapzmdas. So far Mitakshara is clear,— 
now the real question is, who are the nearest’ sapindas ? 

Mitakshara contains a complete scheme of succession. The law of 
Succession as expounded in the Mitakshara is complete in itself, and 
the law applicable in any special case is to be found therein. No 
extrinsic help is necessary to supplement the texts and commentaries 
as given therein, We have here first the general law of succession as 
contained in Yajnavalkya’s text. 

qA efeacaa food race | 
aaga daare: fey: TAWANG; || 
TITAH YA ATTAT: | 
gala syaa grad fafa: n 

Tanis law is applicable generally in all cases. Then for special cases 
special texts have been cited to show the special exceptions. Where the 
special exceptions stop, according to the general scheme we must fall 
back upon the general law. Baudhyana’s text provides for certain 
exceptional heirs and stops short at the father; the next heirs we 
must trace according to the general law, and we come to the nearest 
sapindas through father. Sapinda has been expressly defined in 
Mitakshara’s commentary on Yajnavalka’s text mentioned above as 
samana gotraja or belonging to the same gotra or kula, and bhinna 
gotra sapindas are there expressly defined as dandhus. Therefore, the 
nearnest sapindas are the nearest sapindas in the gotra of the father. 
This view is supported by two commentators, Madan Parijat as quoted 
in the case of Backha Fha v. Fugmon Fha (1), and Vyavahara 
Mayukha. The case of Fanglubat v. Fetha Appaji Marwadi (2) cited 
by the other side also supports this view, as that case was decided on the 
principle of sapindashif in favour of the co-widow in preference to 

(1) (1885) 1 L, B. 12 Calo, 848 (366, (27 (1908) 1. L. Re 32 Bom, 409, 
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the daughter -of the husband. In Golap Chandra Sarkar’s Hindu Law, 
4th edition, also we find sapinda as defined to be samana gotraja. 
Whereever the term sapinda has been used it must betaken to mean 
samana gotraja sapindas as explained in the beginning of the chapter. 


The heir is to be traced through the father, and the inheritande is 
to go to the nearest sapinda of the father. As in the case of the 
wife she is to be taken as identified with the husband for calculation of 
sapindas, so in the case of a damsel who has no other family except 
that of her father, she may be taken as identified with the father for 
the same purpose. In this light Mitakshara and Mayukha-may be 
reconciled on this point, and for determining the nearest sapindgs of 
the damsel we have only to find out the nearest sapindas of the 
father. Sapindas as explained having been used in Mitakshara in the 
sense of sagotra sapfindas, in the present Case, these are the sons of the 
father’s brother, and married sisters and their sons belong to different’ 
goras and cannot come under the category of sagotra sapindas ; 
they can only claim as dandhus when the Sagotras are exhausted: See 


- Mayne on Hindu Law, § 9. 


July, 17, 


The Mitakshara being’ clear on this point, all other authorities, 
if any, dessenting from thi$ view are to be disregarded in the Benares 
School, 

Mr, Chuckerbutty, in reply. C. A. V. 

The following judgments were delivered. 


Chitty J.—This appeal arises out of a suit brought by the plaintiffs 
to recover certain property by right of inheritance to one Panchi 
Barmani who died unmarried on 6th Jyne 1906. The Subordinate 
Judge has decided in the plaintiff's favour and the defendants have 
appealed. Kinu Sinha Ray, father of the plaintiffs, and Lachman Sinha 
Ray were two brothers. Kinu Sinha Ray died on 17th August: 1894 
leaving three sons, the plaintiffs and Gopal Chandra, who subsequently 
died unmarried. Lachman Sinha Ray died on 18th April 1903 leaving 
a will dated zoth July 1902, of which ‘his son-in-law, defendant 1, is 
executor. Lachman Sinha Ray left a widow Sasikala and 3 daughters, 
defendants 2 and 3 and Panchi Barmani. Lachman by-his will made ' 
a disposition of his property in favour of his wife and daughters. The 
particulars are immaterial for our present purpose. Sasikala died on 
18th April 1905 having made a will dated zoth December 1904 by 
which she gave her property to her three daughters absolutely. The 
parties are by caste kshatriyas and are governed by Mitakshara 
School of Hindu Law. Kinu Sinha Ray and Lachman Sinha Ray | 
had separated in the lifetime of.the former. 


The only question which has so far been argued before us is that 
raised by issue 13, whether the plaintiffs are preferential heirs of Panchi 
Barmani, and entitled to her estate before her sisters Kanaklata (defend. 
ant 2) and Jogemaya (defendant-3) and Birendra Narain defendant (4), 
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son of defendant 2. If this be decided against the plaintiffs their 
suit must fail. Ifin their, favour, then other questions arising in the 
suit must be considered. 

The law on the point admittedly lies within a.very narrow compass, 
a text of Baudhayana cited in the Mitakshara, and the commentary on 
that text in the Viramitrodaya. The whole question turns upon the 
meaning to be given tothe words “their nearest relations ” in the 
Viramitrodaya. The text of Baudhayana is to be found in Mitakshara, 
Chap. II, section XI, § 30. For Baudhayana says: ‘ The wealth of a 
deceased damsel, let the uterine brethern themselves take. On failure 
of them, it shall belong to the mother; or if she be dead, to the 
father.” In the Viramitrodaya (at p. 240-1 of Golap Chandra 
Sarkar Sastri’s translation) we find . “ besides as it is expressly 
declared that the father inherits the property of a maiden on failure of 
the mother, so the same order is proper in this case also; thus 
Baudhayana declares: “The wealth of a deceased maiden, let the 
uterine brothers themselves take;eon failure of them it shall belong 
to the mother ; in her default, to the father. On failure of the mother 
and the father, it goes to their nearest erelations.’”’ Who are their 
nearest relations? Had it not been for the elaborate arguments which 
were addressed tous, I should have been inclined to say that there 
was not much room for argument. As it is, it appears to me not to 
admit of any doubt. In this case Lachman and Sasikala were 
admittedly married according to one of the approved forms. The 
wife therefore became absolutely a member of her husband's family 
and his relations were her relations, Now whether defendants 2, 3 
and 4 be regarded as relations or as heirs of Lachman, it makes no 
difference. The word sapinda in the Mitakshara denotes affinity ; 
“ sapinda relationship arises between two people through their being 
connected by particles of the one body.” See Mayne’s Hindu Law 
yth Edition p, 690. From this point of view defendants 2, 3 and 4 
are manifestly nearer in relationship to Lachman and Sasikala than 
the plaintiffs. They would undoubtedly as heirs of Lachman be pre- 
ferred to the plaintiffs. A daughter and a daughter’s son both come 
in before a brother’s son. The argument of the learned pleaders. for 
the respondents resolves itself into this, that agnates must be preferred 
to cognates. But why? No authority was cited for the proposition, 
which involves a constrained and unnatural interpretation of the words 
“their nearest relations” in the Viramitrodaya, Asa matter of fact 
it was the only possible line of argument by which the plaintiffs could 
hope to succeed. It .was said that this was a case of first impression 
and that the point has not been decided before. A very similar case 
however arose in Bombay ; see Fanglubai v. Fetha Appazt (1). There 
also the question was as to the succession to the stridhan of a maiden, 
and the contesting parties were the maternal grandmother, plaintiff, 

(1) (1908) I. L, R. 32 Bom, 409, 
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and the father’s mother’s sister’s son, defendant. That case differed 
from the present in that the parents of the propositus had been 
married apparently according to one of the blamed rites, and 
the contest was between the relations of the mother on the one 
side and of the father on the other. It was there argued (though 
unsuccessfully) for. the plaintiff that the maternal relations were 
to be preferred tothe paternal. Many of the remarks of Mr. Justice 
Chandavarkar are applicable to the present case, and I do not propose 
to go over the same ground again. I may however repeat one remark 
of the learned Judge that " the sapindas t. e. the nearest relations of the 
parents” means the safzndas of the father, who are also safindas of the 
mother by virtue of her identity with her husband as half of his body. 
The various commentators who have touched on the question appear to 
be of the same opinion; see Dr. Gooroodas Banerji on Marriage and Stri- 
dhan, 2nd edition p. 424 ; Mayne’s Hindu Law, 7th edition pp. 890-1; 
and Golap Chandra Sarkar Sastri’s Hindu Law, 4th Edition, p. 460. 
I would therefore hold that any one of defendants 2, 3 or 4 is entitled to 
succeed to the estate of Panchi Barmani in preference to the plaintiffs. 
As between defendants 2 and 3 the sisters, and defendant 4, the sister’s 
son, I would leave the questign of preference undetermined as they are 
all before us in the position of defendants, Whatever may be the 
rights of the defendants as between themselves, the plaintiffs must fail, 
The learned Subordinate Judge in coming to the opposite conclusion 
has, I think, fallen into error by not adhering closely to the texts, and by 
confounding the case of succession to a female with that of succession 
to male. Here we have to look for the heirs of the unmarried female 
inthe nearest relations of her parents, and the only question is which of 
the parties before us answers to that description. It is unnecessary 
to go into any other questions arising in the suit, 

For the reasons given, I would allow the appeal and dismiss the 
plaintiffs’ suit with costs in both Courts. ; 

N. Chatterjee J.—The plaintiffs respondents in this case sued to 
recover certain properties by right of inheritance to one Panchi 
Barmani. The facts are these: There were two brothers Kinu Sinha 
Roy, and Lachman Sinha Roy who were separate in mess and estate. 
The plaintifs are the sons of Kinu Sinha Roy who died in 1894. 
Lachman Sinha died in 1903 leaving a widow Sasikala and three 
daughters, Kanaklata (defendant No. 2), Jogemaya (defendant No. 3) and 
Panchi. By his will he gave to his widow some of his properties 
absolutely, and a life interest in others, and provided that on her death 
the daughters would get the latter in absolute right, and appointed 
defendant No. 1 executor. Sasikala by her will dated the zoth December 
1904 gave all the properties to the 3 daughters absolutely and died on 
the 18th April 1905. Each of the daughters, therefore, obtained 4rd 
of the properties as her sividhan. Kanaklata and Jogemaya were 
married in the life-time of their father, and Kanaklata has a son 
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Birendra the defendant No. 4. Panchi Barmani died unmarried in CIVIL, 
June 1906 and the plaintiffs as her father’s brother’s sons claim to be 1911, 
her nearest heirs. Bag 
The parties are governed by the Mitakshara School of Hindu Law. aaa 
The lower Court decided in favour of the plaintiffs, and the v, 
defendants have appealed. i Ginada 


The 13th issue in the case raised the question whether the Singha Roy. 
plaintiffs being the father’s brother’s sons are the heirsof Panchi y Chattarjee 
Barmani in preference to Birendra the defendant No. 4, and Kanaklata J. 
and Jogemaya the defendants Nos. 2 and 3. If the issue is decided T 
azainst the plaintiffs, the stit will fail and it will be unnecessary to 
try the other questions involved in the case. 

The rule of succession to the stridhan property of a maiden is 
contained in a text of Baudhayana which runs as follows:— 


Raad Bata matal eag: dre: |e | 
aes wag wears waqfig: N 

“The wealth of a deceased damsel let the uterine brethern 
themselves take, on failure of them it shall belong to the mother; or 
if she be dead, fo the father.” (See Matakshara, Chap. II Sec, XI, 
Para, 30, Dayabhaga, Chap. IV, Sec. III, Para. 7, and Daya Krama 
Sangraha, Chap. II, Sec. I, Para, 1 where the same text is attributed 
to Narada), 

The further succession after the father is not dealt with in the 
Mitakshara. The Viramitrodaya after quoting the above text of 
Baudhayana states: “On failure of the mother and the father 
it goes to their nearest *relations.”’ (See Viramitrodaya, Chap. V, 
Part II, Sec. 9, Golap Chandra Sarkar’s translation, pages 240-241). 
The words in the original are matapitrorabhabe tat pratya- 
sannahgamit qana aquaraamfa; But in what way this 
nearness is to be determined is not stated either in the 
Mitakshara or in the Viramitrodaya, and the question upon which 
the parties are at variance is how is this nearness to be deter- 
mined. There is no doubt that the sister (father’s daughter, and 
sister’s son (father’s daughter’s son) are nearer than the father’s = 
brother’s son, but the questions raised on behalf of the plaintiffs 
respondents are that the words ¢af pratyasanna have reference to 
sapinda relationship of the maiden herself, that the word sapinda 
means “ sagotra sapinda” and that a sister is no heir at all and the 
sister’s son is a very remote heir in the Benares School. In determi- 
ning the nearness of relationship, therefore, we have to consider 
whether the sefiuda relationship is to be traced through the father 
and if so, in what order of succession, and the meaning of the word 
“ sapinda ” as used in the Mitakshara in this connection. 

In the absence of any express rule for determining the nearness 
of kinsmen ia the case of succession to a maiden’s property, we} 


82 
CIVIL, 


1911. 


pe 
Dwarka Nath 
Py 


Sarat 
Chandra 
i Singha Roy, 


N, Chatterjee. 
J. 


THE CALCUTTA LAW JOURNAL. (Von. XV. 


should see how this nearness has been determined in the case of 
succession to a married woman dying without issue. 

The rule of succession to stridhan of a married woman dying 
childless is thus laid down in the Mitakshara: “of a woman dying 
without issue as before stated and who had become a wife by any 
of the four modes of marriage denominated Brahmi, Diva, Arsha 
and Zyajapatya the (whole) property as before described belongs in 
the first place to her husband, on failure of him it goes to his nearest 
kinsmen (sefindas) allied by funeral oblations. But in the other 
forms of marriage called Asura, Gandharva, Rakhasa, and Patsacha, 
the property of a childless woman gées to her parents, that 
is, to her father and mother. The succession devolves first (and the 
reason had been before explained) on the mother who is virtually 
exhibited (first) in the elliptical phrase pztrigamz, implying goes 
(gachchate) to both parents (pztaram) that is to the mother and to the 
father. On failure ofethem their next of kin take the succession 
(see Mitakshara, Chap II, section XI, Para. II, Colebrook’s translation.) 

It is hardly necessary to point out that Colebrook’s translation 
of ‘ sapindas,’ as allied by funeral oblations is not correct, See Umaid 
Bahadur v. Udoichand (1). 

The words used in the above text with reference to the 
heirs on failure of the husband are pratyasaunyanam sapindanamy, 
nataatat afaewray (nearest saprndas) and though the word used in con- 
nection with the rule of succession on failure of the father in the 


latter part of the text is only pratyasannyanam yatqatat (nearest) 


and the word safindanam afawetat is not repeated, the author must 
have meant pratyasannaynam sapindanam Yearaatat afri (nearest 
sapindas, as in the first part. ; 

So that according to Vijnaneswara the nearest sapindas of the 
husband in the one case and the nearest sapindas of the father in the 
other are the heirs, but who are successively the next of kin in 
either case, in other words, what is the order of nearness among the 
kindred is not stated in the Mitakshara. 

Vyavahara Mayuktha, Chapter IV, section. A, placita 28 dealing 
with the question of succession to a childless woman married in the 
two approved forms of marriage respectively states as follows : 

We WTF aaga TAT: NATA TAs 
fama q rage Tal: ATga: | 

“ [In the one case] if there be no husband then the nearest to her 
in his [é¢¢] own family takes it, and [in the other case] ifther father do 
not exist the nearest to her in (her) father’s family succeeds [for the 
law that] " To the nearest safznda the inheritance belongs as declared 
by Manu ” denotes thatthe right of inheriting her wealth is derived 
even from nearness of kin to the deceased (female) under discussion, 
and though the Mitakshara holds that’on failure of the husband it 

(1) (1880) I, L. R. Calo, 119. 
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goes to his (#2) nearest kinsmen (sapznda) allied by funeral’ oblations OIVIL, 
and on failure of the father, then to his (¢a2) nearest sapindas, yet from 1011. 
the context, it miy be demonstrated that her nearest relations are his ; 
nearest relations and (the prononn “ ¢et"” being used in the common Paika. Nath 


ree Roy 
gender) it allows of our expounding the passage “those nearest to him KA 
through her in his own family” for the expressions are of similar Prva 
import.” Singha Roy, 


So that according to Nilakantha the nearest relations of the woman N. Chatter} 
, A » Chatterjee, 
in the husband’s or the father’s family, as the case may be, succeed and Sd, 
relying upon the above text.it was contended on behalf of the respon- 
dent that it is not the father’s heirs but the nearest sapindas of the 
maiden in the father’s family in the present case that are to succeed. 

But Vyavahara Mayukha- though a very high authority in 
the Bombay -School cannot be accepted in the Benares School 
in preference to the Mitakshara where the former differs from the 
latter. Besides I do not think that the above text of Vyavahara 
Mayukha by itself advances the case of thee plaintiffs respondents. 
It merely shows that the nearest safindas of the maiden in 
the father's family, will succeed, but the nearest sapêndas of an 
unmarried daughter will be the same as those of her father. So 
that after all uponthe question as to how the nearness among 
the sapindas is to be determined the above text of the Vyava- 
hara Mayukha does not throw any light. The plaintiffs respondents can 
succeed by showing not only that the heirship is not to be traced 
through the father, but also that the “ nearest relations ” mean nearest 
t agnate sapindas.’ 

According to the Mitakshara:the theory of sapindaship is 
based upon community of corporal particles or in other words con- 
sanguinity. Vijnaneswara in explaining the word, " sapinda” used 
by Yajnavalkya in the verse declaring that a man shall marry a girl 
who is not a sapinda, states as follows — She is called his sapinda, 
who has (particles) of the body of same ancestor, etc., in common 
with him. Sapinda relationship arises between two people through 
their being connected by particles of one body *: * * * therefore 
one ought to know that wherever the word safinda is used there exists 
(between the persons to whom it is applied) a connection with one ‘body 
either immediately or by descent.” 

TATA var first SF TET: UT Uist 

gurem q Ua Ataa safe | 

qq aa ga afie we Made arang 

qaa at war Aaaa faa: | 
.  (Mitakshara, Achara Adhyaya—see translation in West and Buhler’s 
Digest, Vol. I, pp. 120—121). 

This doctrine applies to sapindaship not only in its ceremonial 
aspect but for purposes of inheritance also, The point is now concluded 
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by authority. See Umaid Bahadur v. Udoichand (1), and Lallubhat 
Bapubhat v. Mankuvarbat (2), Mayne’s Hindu Law, 7th Edition, 
page 690. l 

' Itis however contended on behalf of the plaintiffs respondents 
that though the word safzzda means ‘ related by particles of body ’. it 
is used-in the Mitakshara as meaning sagotra sapindas, and bhinna 
gotra sapindas are called bandhus and as the brother’s son is a sagotra 
sapinda (agnate) he is entitled to preference to the sister’s son who is a 
bhinna gotra sapinda (a cognate) and certainly to the sister who is not 
in the line of heirs at all in Northern India. 

Now what is the meaning of the words ‘nearest sapindas” as 
used in the text of the Mitakshara quoted above? Do they mean 
sapindas in the restricted sense, i. e nearest sagotra sapindas, or 
sapindas according to nearness or propinquity whether sagotra or not? 
It is true as contended on behalf of the plaintiffs respondents that in 
the Mitakshara females generally are excluded unless expressly named, 
and near cognates am postponed to remote agnates, but that 
principle has no application to the case of succession to ja male 
owner dying without male issue, and if the succession is to be 
traced through the male owner (the husband or the father as the case 
may be) according to the well-known order laid down in the 
Mitakshard, the principle contended for will not apply. It should also 
be remembered that there is a fundamental distinction between 
succession to a male and succession to sérêdhan. In the latter case 
preference is given to females and cognates in many instances to agnates. 

Sir Gooroodas Banerjee in his Hindu Law of Marriage and 
Stridhan, second edition, page 360, after referring to the above text of 
the Mitakshara observes as follows :—One thing however seems clear, 
namely, that the word safzzda in the foregoing passage is used in the 
same sense assigned to it in the Achar Kandya of the Mitakshara. It 
means a sagotra sapinda and alsoa dbhkinnagotra sapinda or bandhu. 

The nearness of sapindas in the text of the Mitakshara quoted 
above, has been determined by tracing the relationship from the- 
husband or the father as the case may be according tothe text of 
Yajnavalkya by at least one commentator and in several judicial decisions.. 

Kamalakara one of the commentators in dealing with this question 
states in the Vivada Tandava as follows :— 

waaay: gafa: nenga: as fea Takir waa, wa: vat gadi efear 
aufana faartat: | ; 

In default of the husband the husband's nearest relations, the 
widow and the daughters also and the rest inherit—husband’s widow 
(¢.é.,) the co-widow, (husband’s) daughter, że., daughter by a co-widow. 
This is stated by Vijnaneswara” (see Vivada Tandava, Bombay 
Edition, page 462.) . 

(1) (1880) I. L, B, 6, Calc, 119 F. B. (2) (1876) I. L. R, 2 Bom, 388, 
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So that according to Kamalakara the nearness of kinsmen in the 
rule laid down in the Mitakshara is to be determined according to the 
well-known text of Yajnavalkya relating to the succession to a male owner 
dying without male descendants, That text runs as follows :— 

“The wife and daughters also, both parents, brothers likewise and 
their sons, gentiles, cognates, a pupil and a fellow student. On failure 
of the first among these, the next in order is indeed heir to the estate 
of one who departed for heaven leaving no male issue. This rule 
extends to all classes.” 

dt efeacsa frat WAT | 

TAYA Mast wy: fae ganaf: | 
TETAWTA FIA a TTA: | 

FAA WA TATA fax; y assay: 

West and Buhler referring to the above opinion of Kamalakara 
observe as follows :—" This opinion seems to be based on the consider- 
ation that as the sapindas inherit eonly through the husband they 
virtually succeed to property coming from him and that consequently 
they must inherit in the order prescribed forsthe succession to a male’s 
estate. Against this it may be urged that the word "pratyasanna” 
“nearest,” if employed in regard to persons generally, has the sense of 
‘nearest by relationship” and that the list of heirs to a man without 
male descendants is not made solely with regard to nearness by 
relationship, since, for instance, it places the daughter’s son before the 
parents and brothers though he is further removed than the former, 
and not nearer related than the latter. Ifthe objection be admitted 
we should take the word ‘$ pratyasanna” in its first sense and assume 
that Vijnaneswara really intends "nearness by relationship” to be the 
principle regulating the succession of the sapindas. On this interpreta- 
tion the heirs of a childless widow in the first instance would be those 
kinsmen related to the husband in the first degree 7. e. rival wives of 
. deceased, their offspring and the husband’s parents all inheriting 
together: next the kinsmen related to the husband in the second degree 
as the husband’s brothers, deceased’s step children’s children etc. and so 
on to the sixth degree inclusive.” See West and Buhler’s Digest, Vol. I, 
page 518. Sir Gooroodas Banerjee in his Tagore Lectures, second edition 
at page 363, observes that in this conflict of authority it is not easy to 
say which view is correct, But, Kamalakara’s opinion is entitled to be 
followed as' authority in the Benares School when it is not in conflict 
with that of any higher authority, and in the present instance the rule 


based on his opinion has the further recommendation of being simple 


as it makes the order of succession to stridkan correspond after a 
certain point to that applicable to a man’s property. It may also be 
urged that if this were not Vijnaneswara’s meaning and if he had not 
referred to this known order of succession after the husband he would 
in all probability have expressed himself more explicitly. See also 
Jogendra Siromoni’s Hindu Law, page 386. The conflict of authority 
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Orv. ` referred to above does not affect the presént-case, for even according 


191], - tothe view taken by West and Buhler, the sister, as father’s daughter, 


— is entitled to preference to father’s brother’s son as a nearer relation. 
ae According to the rule laid down by Kamalakara the successive heirs 
Ve after the -husband of a woman married in an approved form dying 
Sarat 


Chandra without issue would be her husband’s widow (rival wife), his daughter 
Singha Roy. (step daughter), his daughter’s son (step daughter's son) then the. 
N. Chatter husband’s mother, next his father and so on. 
. Chatterjee, = os : 
oS he Following the above mode of determining nearness in the case 
ia of a childless woman married in a disapproved form, the successive 
heirs after the father would be the step mother, the father’s daughter 
(sister), father’s daughter’s son (sister’s son), the father’s mother, the 
father’s father, the paternal uncle, his son and the father’s golraja 
sapindas and bandhus in the same order in which they nous succeed 
to his property. 
` In the case of a maiden, the heirs expressly enumerated are 
(1) brother, (2) mother, (3) father? The succession then goes to their 
(mother and father’s) nearest relations. There is no question in the 
present case that Sasikal’ was married in an approved form. So her 
husband’s nearest relations would be her nearest relations also. l 
In the absence of any rule determining the nearness among rela- 
s tions of the-father in the case of succession to a maiden’s sirzdhan, the 
question, I think, should be decided by analogy to the order of succession 
relating to the property of a childless woman married in a disapproved 
form stated above, so far as it is applicable, for in both cases the succes- 
sion is confined to the father’s family. Isay,so far as it is applicable, 
because in the case of a maiden, the brother comes before the mother 
and the father, being in fact the first heir expressly named, Accord- 
ing to:the views of some writers the son and the grandson of the 
husband z.e., the step son and the step grandson of the woman come 
next after the offspring of the, woman herself and before her husband, 
and-according to the views of others they come in after the husband, but 
before his other wives and such other wives, daughters, etc, Sir Gooroo 
Das Banerjee in his Tagore Lectures at pages 363-364 places the son and 
the grandson of the husband z.e. the step-son and the step-grandson of 
the woman after the: husband and before the co-widow and step- 
daughter, etc., as they are undoubtedly the nearest sapzudas of the 
husband and therefore consistently with the view taken above, ought 
to come in before the co-widow and step-daughter, etc., and next after 
the husband. Similarly he places the:son-and the grandson of the 
father z.e., the brother and the brother’s son of a woman married in a 
disapproved form after the father and before the step-mother and sister’ 
etc. ‘ The same view was taken inthe case of Gofabat v. Shrimant.(t) 
where the step-grandson was held to be a nearer sapinda than the co- 
widow or the husband’s brother’s son, 


(1) (1892) I, L, R, 17 Bom, 114, 
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It -will be observed that Kamalakara does not mention the son 
and the grand-son of the rival wife in the order of succession after 
the husband. But the reason is, as pointed out by Telang J., inthe case 
of .Gojabaz cited above, that Kamalakara dealt with the rights of the 
offspring of the rival wife not under the exposition of the words 
husband's sapindas but in the earlier portion dealing with the woman's 
own offspring and he there actually cites the text of Manu, Chap. IX, 183 
(that the son of a man by one of his wives is as a son to all his wives) 
and naturally from that point of view treats of the rival wife’s children 
immediately after he had dealt with the rights of the woman's own 
offspring. In that view the step-son and the step-grandson would take 
not as safindas of the husband after him, but defore him, In the 
case of a disapproved form of marriage the son and grandson of the 
father 7, e., the brother and brother’s son of the woman, may I think 
come in as the nearest relations and sapindas of the mother and 
therefore before those of the father, It is true in the case. of 
Fanglubat v. Fetha Appajt (1) itewas held th&t the mother’s relations 
are not to be preferred to those of the father, but the objections 
would not apply with the same force to the son and. grandson who 
are the nearest relations and safindas pf the mother as well as of the 
father. The question is not free from difficulty, but it is not “neces- 
sary to determine in the present case the precise position to be 
assigned to the son and grandson of the husband or the father, 2. e, 
whether they should come in as ‘safindas of the husband or the 
father and therefore after them and before the co-widow or the 
step mother as the case may be, or before the husband and the father. 
The latter view is appagently taken by Kamalakara and according to 
him therefore the succession after the husband or the father would 
be governed by the rule of succession laid down in the text- of 
‘Yajnavalkya quoted above, 
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It is contended on behalf of the plaintiffs respondents that ` 


Kamalakara is a modern author as it cites Raghunandan a recent 
authority and is not entitled to weight, but Kamalakara is of the 
same age as Nilkantha (who is said to be the cousin of Kamalakara) 
the author of the Vyavahara Mayukha and Mitra Misra the author 
of the Viramitrodaya. See Sarvadhicary’s Tagore Lectures, pages 404- 
408. Vivada Tandava of Kamalakara is one ofthe text books of 
the Benares School (see 1 Morley’s Digest, Introduction ccxxi) and is a 
very high authority in that school (see Sarvadhicari’s Tagore Lectures 
page 406 and Siromani’s Hindu Law, pages 29-30). Kamalakara 
is to be followed as authority in the Benares School, when it is not. 


in conflict with any higher authority. See Sir Gooroo Das Banerjee’s. 


Tagore Lectures, pages 363-364. The text of Kamalakara referred to 


above was cited as an authority by Chandavarkar J. in sneer Ve- 


Ramaçharya (2). 
(1) (1908) Iı E, R. 32 Bom., 409.. (2) (1909) I, I. R, 83, Bom, 452 at 450, 
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The above principles of determining the nearness of safindas 
after the husband or the father in the case of a childless woman 
married in an approved form and in a disapproved form ki aaa 
has been acted upon in the following cases. 

In the case of Baz Kesserbat v. Hunsraj Morarji (1) where fé 
question was whether a co-widow was entitled to succeed to the 
property of a woman married in an approved form dying without 
issue in preference to her husband’s brother or husband’s brother’s son 
it was held by the Privy Council that the former was entitled to succeed 
as the nearest safinda of the husband. The case was decided with 
reference to the Bombay School, vzz, the,Mitakshara subject to the 
doctrine to be found in the Vayavahara Mayukha where the latter 
differs from it, But it was observed by the Privy Council referring 
to the Mitakshara, Chap. II, Sec. XI, Placita 8, 9 and 11.: “If the 
case rested on Mitakshara alone their Lordships are of opinion that the 
appellant would be entitled to succeed and that there could be no 
reasonable doubt that” according ,to the Mitakshara definition of 
sapinda, husband and wife are sapzndas to each other,” ; 

In Krishnat v. SArrpqti (2) which also wasa case of succession 
to the property of a childless woman married in an approved form, 


-the plaintiff who was the co-widow of the deceased claimed her. estate 


as against the nephews of her husband (father-in-law’s brother’s 


grandsons) and it was contended on her behalf that in the absence 


_ of the husband the succession devolved upon his nearest sapzndas 


(tat-pratyasanna sapinda) and that the widow was the next of 
kin, and reliance was placed on the well-known rule of succession laid 
down in the Mitakshara, Jenkins C. J. and Russel J. held that the 
widow was the nearest surviving safinda according to the order 
prescribed inthe Mitakshara and entitled to succeed in preference 
to the nephews of the husband of the deceased. The case was decided 
with reference to the Mitakshara alone which was the governing 
authority in the District from which it came up. ; 

So in the case of succession to a woman married in a disapproved 
form, In Raju Gramany v. Ammani Ammal (3), the question was 
whether the plaintiff who was the sister of a childless woman married in 
a disapproved form, was entitled to preference to the defendant, her son, 
and it was held by Subramaniya Iyer and Benson JJ. that according 
to the Mitakshara the plaintiff as the daughter of the deceased woman's 
father takes precedence over the defendant, his daughter’s son. 

It thus appears that in cases governed by the Mitakshara the 
authorities are in favour of the view that succession to the stridhan 
of a childless woman after the husband or the father, according as the 
marriage was in the approved or disapproved form, is regulated in the 
same order in which succession takes place to the husband or the 


(1) (1906) I, L. B. 80 Bom, 481, (2) (1905) I, L, R; 80 Boni, 883, 
(3) (1906) I, Ln R. 29 Mad, 868, 
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father as the case may be, 7, e., it descends in the same way as if it had 
belonged to the husband, or the father himself. 

It is true that in none of the cases cited above there was any 

competition between an agnate and a cognate, but the order of 
succession was determined according to the order laid down in the 
Mitakshara regulating succession to a male owner, and the heirship 
was traced through the husband or the father. 
’ The case ofa maiden as already observed stands on the same 
footing as a childless woman married in a disapproved form and the 
principle governing the order of succession to the latter is applicable 
to the case of a maiden. i 

Inthe case of Fanglubai v. Fetha Appaji (1), the question 
related to the succession to the s#ridhan of a maiden and the competing 
claimants were her maternal grand-mother and her father’s mother’s 
sister and the actual point to be determined was whether the safinda 
of the mother or the sainda of the father was entitled to preference. 
It was held that as the safzudas of she father are also the sapindas of 
the mother in virtue of her identity with her husband the succession 
to the stridhan of an unmarried female goes to the sapindas of the 
father and the father’s mother’s sister wase entitled to preference to 
the maternal grand-mother. Chandavarkar J. pointed out that the 
same rule of succession applies whether the deceased woman was a 
maiden or a woman married according to one of the blamed rites, and 
quoting the text of Viramitrodaya that in default of the mother and 
the father the succession goes to their nearest relations, observed that, 
according to that rule, in default of the heirs specified by Baudhayana 
the sapindas of the parents ¢f a maiden inherit her property in the 
due order given in the text of Yajnavalkya regulating obstructed 
succession, 

The same view is taken in Golap Chandra Sarkar Sastri’s Hindu 
Law, 4th Edition, p. 460 and Sir Gooroo Das Banerjee in his Tagore 
. Lectures, 2nd. Edition, page 424, in dealing with the question of 
heirship to the property of a maiden, refers to Baudhayana’s text and 
states his opinion as follows :—" On failure of the heirs mentioned in 
the text the next heirs would I presume be the paternal kinsmen in 
order of proximity.” 

I have not alluded to the order of succession laid down in the 
Viramitrodaya, based upon the authority of a text of Vrihaspati (see 
Viramitrodaya, Chapter V, part II, section 14 ; Golap Chandra Sarkar’s 
translation page 243) according to which the sister’s son is an heir, 
as it has been held that the line of succession given by Viramitrodaya 
is altogether inconsistent with that given in the Mitakshara, and that 
it appears to give promiscuously the sapindas of the husband and 
those of the father without noticing the distinction in the devolution 
‘of the property depending upon the form of marriage of the deceased 

l (1) (1908; I, L, R, 32 Boni. 409, < 
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proprietress and- cannot be accepted as authority in the Benares 
School which recognizes the authority of the Viramitrodaya only 
when it is not contradicted by the superior authority of the Mitakshara, 
See Fagannath Frasad Gupta v. Rungit Singh (1), Bat Kessarbat v. 
Hlunsvaj-Morarjt (2); Sir Gooroo Das Banerjee, Tagore’s Lectures, 2nd 
Edition, pages 361-362, 

I hold that in the present case the plaintiffs, the father’s brother’s 
sons are not entitled to preference to the defendants 2 and 3 who are 
the father’s daughters or to defendant No. 4, the father’s daughter’s 
son. It is not necessary to decide in the present case as to who among 
the defendants themselves, vzz., the daughter and the daughter’s son, is 
entitled to preference. ` The plaintiffs’ suit will equally fail whether the 
daughter or the daughter's son is the heir, andin this view of the case 
it Is not necessary to enter into the other questions which are involved 


+ 


in the suit, 
I accordingly agree that the appeal should be decreed, the decree 


e A f A = P 
of the lower Court set aside and the suit dismissed with costs in 


both Courts. 
A, N. R. G . Appeal allowed, 
| (1) (1897) I. L. R. 25 Calo. 334, (2) (1906, I. L. R. 80 Bom. 431. 


Before Mr. Fustice Mookerjee and Mr. ce Carnduff. 
KISHAN PRASAD SINHA AND OTHERS 


U. 


PURNENDU NARAIN SINHA AND oTHERS.* 

Brokerage contract—Prinoipal and agent—Agent for raising a loan—Capitalist not 
ready and willing to advance on terms offered by principal—~—Reamuneration of 
agents—Time, the essence of econtract—Intin Contract Act (IX of 1872), 
Sec: 55— Quantum meruit, 

Where the remuneration of an agent is payable upon the performance by him of a 
definite undertaking, he is entitled to be paid that remuneration as soon as he has 
substantially done all that he undertook to do; even if the principal acquires no benefit 
from his services, and except where there is an exoress agreement or special custom to 
the contrary, even if the:transaction in respect of which the remuneration is claimed 
falls through, provided that it does not fall through in consequence of any ‘act or 
default of the agent, Where the agency is in respect of raising a loan, it is essential that 
the agent procures a person ready and willing to make the loan on the terms proposed ; 
it is not sufficient that he procures a person willing to negotiate about the matter, 

The defendants granted a letter of authority to the plaintiffs to ratse a loan of 
eleven lakhs on a mortgage of their entire estate. The capitalists with whom the 
plaintiffs entered into negotiations were not ready and willing to advance the money 
on the .terms offered by the borrowers. They imposed a condition as to the margin of 
security never proposed or accepted by the -borrowers, The transaction ultimately fell 
through : 

Held, that the plaintiffs never earned the remuneration claimed by them. 

The rule of equity, which is formulated in section 55 of the Contract Act, is to 
look at the whole scope of the transaction to see whether the parties really meant the 
time named to be of the essence of the contract. 

* Appeal from Original Decree No. 232 of 1909, against the deoree of Babu 
Umas Ohunder Sen, Subordinate Judge’ of Patna, dated the 21st January, 1909. 
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: Where the plaintiffs claimed remuneration according to the contract which failed Crvit, 

completely, they are not entitled to remuneration on the basis of guantum meruit for arani 
J911, 

their servires, which was not the foundation of their claim. , , 
Kishan 


Appeal by the Defendants. 

Suit for recovery of money due on a brokerage contract. 9, 

The material facts and arguments appear from the judgment. X Tamor, 

Babus Umakali noe and Chandra Sekhar Prosad dik fog a 
the Appellants. Wa as: 

Babu Nares Chandva-Stnha.for the Ressendent C. A. Ve a 


The judgment, of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree in a suit August, 1. 
for recovery of money due on a brokerage contract. On the 17th 
April, 1904, three persons by name Kashi Prosad, Krishna Prosad and 
‘Ram Chandra Prosad, executed a letter of authority in favour of two 
persons, Harendra Narain and Purnendu Narain, in the following 
terms : 

“ We authorise you 1 to raise a loan of eleveri,lakhs (or less, if so 
‘required) to clear all our present debt$ on mortgage of our entire estate 
at an interest of 7 per cent. per annum within the period of one 
month, We agree to pay you a commision of 5 per. cent. on 
such amount as- may be advanced by the capitalist to us. In case 
the loan succeeds, we further agree to appoint Babu Harendra Narain 
Sinha, our Manager, on an initial pay of Rs..200 a month rising 
to Rs. 400, as funds permit.” 

On the day following, the agents authorised one Trailokya Nath 
Chatterji as their sub-agent to act for them in this transaction’ :— 
“We are authorised by the agreement of Rai Kashi Prosad Singh, 
Rai Krishna Prosad Singh and Rai- Ram Chandra Prosad Singh, 
dated the 17th April, 1904, in our favour to appoint you as a broker 
to raise a loan of eleven lakhs or less, for the said Rai Sahebs, at. an 
interest of 7 per cent. per annum. ` You are to raise the loan within 
one month; you will get a commission of 2 per cent. for yourself and 
the balance you (we?) may divide just as you (we?) like. The Rais 
will soon hand you a statement showing that the annual income of 
the properties to be mortgaged is not less thana' lakh of rupees. 
The valuation of the properties is not less than twenty lakhs.” 

Before we proceed further, it is desirable to observe that there is 
no evidence to shew that the terms of this agreement between: the 
agents and their sub-agents were ever brought to the ‘notice of the 
borrowers. On the other hand, there is good reason to believe that, 
‘although the borrowers were aware that a sub-agent had been employ- 
-ed, they were not apprised of the terms on which his services’ had 
been engaged. It will further be noticed that although the letter of 
authority to the sub-agent states that the writers were authorised - to 
-appoint a broker, the original contract was silent upon this point. It 
‘may further be remarked that, there. isan assertion: by the agents 
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that the value of the properties to be given by way of security was 
‘not less than twenty lakhs of rupees, and that the borrowers would 
soon furnish a statement of the income which was alleged to be not 
less than one lakh of rupees a year. There was, however, no state- 
ment upon these points in the original contract, and there is no evi- 
dence to shew that the borrowers had ever represented that their 
estate was worth twenty lakhs. The sub-agent, furnished with this 
authority, entered into negotiations with a firm of bankers of this city, 
and one of the officers of the borrowers, as also Harendra Narain, came 
down to Calcutta to assist in the completion of the transaction, The 
Capitalists, as might have been anticipated, insisted upon satisfactory 
proof of the value of the security, and Harendra, as also the officer’ of 
the borrowers, was for a considerable time engaged in the preparation 
of astatement of the assets of the estate. Meanwhile, the period of 
‘one month specified in the letter of authority to the agents and of their 


letter to the sub-agent expired. The borrowers, however, were in a 
-situation of considerable embarrassment, as a portion of their estate 


was about to be sold in execiftion of a decree held by one of their 
‘creditors in the Monghyr Court to the extent of two and-a-half lakhs 
of rupees. To save the” properties from the impending sale, was a 
matter of pressing and paratnount necessity. This was fully realised 
by the agents, and they endeavoured to obtain from the capitalists - 
the sum needed, even before the negotiations with them had been 
brought to a completion. But the capitalists, were inexorable and 
would not part with their money, unless Purnendu Narain and 
Gajadhar Prasad, both leading members of the Patna Bar, consented 
to stand as surety. This they declined todo. Purnendu Narain about 
this time, on the 19th May, 1904, sent a letter to one of the borrowers, 


in which it was stated that the capitalists were willing to deposit 


the whole of the decretal money in Court, and to taketwo months’ 
time to complete the enquiry and the transaction. Purnendu Narain, 
however, realised that this could not be done, unless the Subordinate 
Judge in whose Court the execution proceedings were pending, would 
agree to give time on such deposit. It is not clear upon the evidence, 
whether any reply was sent to this letter ; there is none in the recérd, 
but Ram Chandra Prosad who has been examined in this case, states 
that he replied to the letter to the effect that the loan was not 
required. The transaction with the capitalists was not completed, and, 
on the 27th May, 1904, Gajadhar Prosad, on behalf of the intending 
borrowers, telegraphed to Purnendu Narain, who was apparently then 
‘in Calcutta, that he had accepted the terms of the Maharaja of 


‘Durbhanga. It has been stated to us that, as a matter of fact, the 


‘transaction with the Maharaja of Durbhanga also fell through, and 
that the borrowers were ultimately obliged to place their creditor in 
possession of their estate for a term of years, so as to enable him to 
satisfy his dyes from. the usufruct. The substance of the matter, 
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therefore, was that nothing came of the negotiations with the Calcutta 
capitalists, and they must be taken to have been discontinued after the 

27th May, 1904. On the 27th May, 1907, that is on the last day for 
the institution ofa suit for recovery of money due on the contract of 
agency, Purnendu Narain and the infant sons of Harendra Narain, 
who had meanwhile died, commenced the present action for recovery 
of Rs. 28,000 from Kissen Prosad, Ram Chandra Prosad and the 
infant son of Kashi Prosad, who had also died in the interval. ‘The 
infant sons of the second defendant Ram Chandra Prosad were also 
joined as parties defendants but it is difficult to appreciate how any 
claim could be put forward against them even with the least show of 
plausibility. The plaint recites that the plaintiffs were entitled to 
receive Rs. 55,000 as brokerage on the contract of the 17th April, 
1904; but that, as the defendants were in straitened circumstances, 
the claim was limited to Rs. 28,000. The defendants resisted the 
claim substantially on the ground that the plaintiffs had not earned 
the remuneration, and that thev had not performed their part of the 
agreement within the time specifically prescribed. The Subordinate 
Judge laid down four issues, of which the first and the fourth were of a 
fundamental character, namely, frs¢, whether the agreement between 
the parties was that the plaintiffs should merely find out a capitalist 
within one month or raise the amount wanted, and fourth, whether 
time was of the essence of the contract, and whether the plaintiffs 
performed their part of the contract within the time fixed. The 
Subordinate Judge answered these questions in favour of the plaintiffs, 
and as Purnendu Narain steted that he did not want any money out of 
the amount claimed, for his own sake, the Subordinate Judge made a 
decree for Rs. 14,000 in favour of the other two plaintiffs, the sons of 
Harendra Narain. The defendants have now appealed to this Court, 
and on their behalf the decision of the Subordinate Judge has been 
assailed on two grounds, namely, firs/, that, upon a true construction 
of the agreement of the 17th April, 1904, the agents undertook, not 
merely to finda capitalist, but the money itself; and, secondly, that 
time was of the essence of the contract, These positions have been 
strenuously controverted on behalf of the plaintiffs respondents, and 
the learned vakil, who has appeared for them, has further argued in 
the alternative that if the respondents cannot, succeed in their conten- 
tion, a decree should be made in their favour for compensation for the 
labour and expense they had undergone in the course of their negotia- 
tions with the capitalists. 

In support of the first contention of the appellants, it has been 
argued “that the plain meaning of the contract is that the agents 
should find the money, and not merely a capitalist. Jt has been 
pointed out that the borrowors were deeply embarrassed ; their credi- 
tors were pressing hard in all directions, and what was urgently 
needed, as was. well known to Puinerdu Narain -himself, was not 
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merely a capitalist but actual money to save the defendants from 
the peril of an execution sale which had been already proclaimed. 
In answer to this argument, it has been contended by the learned 

vakil for the respondents that the expression "to raise a loan” has ` 
a ‘well-known: technical meaning, and that the agent, who is engaged 
to raise a loan, discharges his duty as soon as he finds a creditor who 
is able and willing to advance money. In support of this proposition 
reliance has been placed upon the cases of Green v. Lucas (1), Prickett 
v. Badger (2), and fisher v. Drewett (3). These cases are authorities 
for the proposition that if the person proposing to negotiate a loan, 
‘brings the principals together and if nothing remains for him to do, 
he is entitled to his commission. It must be remembered however, 
that at least, on one occasion dissatisfaction was expressed by a 
learned English Judge with this rule of construction. In Fuller v. 
Eames (4) Mr. Justice Smith observed that if he had construed 
the agreement without the authomties of the cases cited, Æoberis v, 
Bernard (5), Green v. Read (6), Green v. Lucas (1), and Fisher vi 
Drewett (3), he might have held that the commission was only to 
be recovered if the money was actually paid. It is undesirable that 
a rule ‘of construction should be imported in the interpretation of 
contracts in this country which is obviously artificial and may very 
often defeat the true intention of the parties, Stofes v. Soondernath (7), 
In the case before us, there is the additional weighty circumstance 
that the agreement, which the principals were made to sign was 
written in English, a language of which they had a very imperfect- 
‘knowledge. In fact, the agreement had eto be explained to them 
in their vernacular, Hindi, and Ram Chandra, who has been examined, 


‘states definitely that he certainly understood that they should pay 


the commission if the money was actually advanced. He adds that 
she -took the contract to be that the money should be advanced to - 
them within one month and not merely that a capitalist should be 
‘found willing to advance the money. We must express our surprise, 
in view of the position of one of the agents, that he should have 
‘made the principals execute such a contract in a language of which 
they had a very imperfect knowledge. We are, therefore, not 
„prepared to accept the interpretation put by the plaintiffs upon this 
agreement. But it is not necessary to rest our decision upon this 
view of the matter, because even if it be conceded that the agents 
-undertook to find a creditor able and willing to advance the money, 
they did not perform that agreement. It need not be disputed that 
where the remuneration of an agent is payable upon the performance 
by him of a definite undertaking, he is entitled to be paid that 
remuneration as soon as he has substantially done all that he undertook 


(1) (1875) 31 L. T. 731, 83 L. T. 684. 

(2) (1856) 10, B. N. 8. 296, 107 R, R. 668. 

(3) (1878) 48 D. J. Ex. 32. (8) (1884) 1 Cab. & El, 336. 
(4) (1892) 8 Times L..R. 278. . - (6) (1863) 8.L T, 83, 
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to do, even if the principal acquires no benefit from his services,  OIVIu, 

and except where there is an express agreement or special custom to 1911, 

to the contrary, even if the transaction in respect of which the = 

remuneration is claimed falls through, provided that it does not fall Rear i 

through in consequence of any act or default of the agent. Illustra- v ` 
Purnendu 


tions of this principle are furnished by the cases of Green v. Lucas (I) Narain Sinha. 
and Fisher v. Drewett (2). But it is essential, as was pointed out by _ l 
Mr. Justice Chitty in dz re Salter's clatm (3), that the agent procures 
Ja person ready and willing to make the loan on the terms proposed ; 
it is obviously not sufficient that he procures a person willing to 
negotiate about the matter. Now, in the case before us, the defen- 
dants had granted a letter of authority to the plaintiffs to raise a 
loan of eleven lakhs on a mortgage of their entire estate; they did 
not undertake to find security for twenty lakhs for a loan of eleven 
lakhs ; they were prepared to give their estate as security for whatever 
it might be worth. But the Calgutta capitalists, with whom the 
agents and the sub-agent entered into negotiations, were not ready and 
willing to advance eleven lakhs upon the segqurity of the whole estate 
‘unless its value was established to be twenty lakhs ; in other words, 
the capitalists were not prepared to advance the money on the terms 
offered by the borrowers ; they imposed a condition which was never 
accepted by the borrowers, and which, in fact, was introduced by the 
agents in their letter of authority to the sub-agent entirely on their 
own responsibility. The position is completely covered by one of 
the illustrations given by Mr. Justice Chitty in Zz re Salter's claim (3). 
The learned Judge observed: “if A employs B to procure a loan 
of £1,000 on his bond, and B finds C who says that he is willing to 
make the advance if A will pay C’s solicitor a fee for negotiating the 
loan to which A does not agree, the commission is not earned.” The 
same view was affirmed by the Court of Appeal in Cassingham v. 
Ring (4) ; see also Peacock v. Freeman (5). The view we take is not 
inconsistent with the decision in Has v. Govind Chunder Khatick (6), 
which was accepted as good law in Annaswami v. Zemindar of 
. Ayakudi (7), There the broker employed to negotiate for a loan of 
money brought a creditor who was ‘willing to advance the amount 
and actually placed money in the hands of the attorney; the transac- 
tion, however, fell through by reason of the inability of the borrower 
to make out his title to the property offered as security. The case of 
Martyrose v. Courjon (8) which followed the decisions in Prickett v. 
Badger (9) and Grogan v, Smith (10) also supports the view we take. In 
the case last mentioned, Lord Esher made the following observations: 
“The agent, in order to earn a commission, was to get a purchaser—an 
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- (| (1875) 33 L, T.2384, (4) (1898) 14 T. L, R. 890, 
(2) (1878) 48 L. J. Ex. 32. (5) (1888) 4 T. L. R. 541, 
(3) 0891) 7 T. L. R. 602. (6) (1902) I. L. R. 30 Cale, 202. 
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OIVIL, = actual purchaser; not merely a person who might become’a purchaser, but 


Ter 


1911, one who would enter into a binding contract, binding him to purchase 
Kishan the house, It was true that the olaintiff had an alternative right of 
Prasad Sinha action if he could shew that he did ohtatn a person who was ready and 
Purnendu Willing to enter into a binding contract ; if he could show that the two 


Narain Sinha. parties, vendor and purchaser, were really agreed as to all the terms of 
Mookerjee, 7 the contract, that it was prevented from becoming a binding contract 
—. only by reason of the fault or default of the defendant in refusing to 
make the agreement valid and binding,” This view also receives 
support from the judgment of their Lordships of the Judicial Com- 
mittee in Burchell v. Gowrte (1) where Lord Atkinson stated the rule 
in the following terms :—''In the words of Erle C, J., in Green v, 
Bartlett (2) if the relation of buver and seller is really brought about by 
the act of the agent, he is entitled to commission, although the actual 
sale has not been effected by him; or, in the words of later authorities, 
the plaintiff must shew that some eact of his was the causa causans of 
the sale; 77zbe v. Taylor (3) or was an efficient cause of the sale, Mzllay 
v. Radford (4). In the sanm case, the learned Judge added an observa- 
tion from the judgment of Willes, J., in Juchhald v. Western Nilgiré 
Coffee Co. (5):—“ I apprehend that whatever money is to be paid by 
one man to another upon a given event, the party upon whom is cast 
the obligation to pay, is liable to the party who is to receive the money 
if he does any act which prevents or makes it less probable that he 
should receive it.” In the case before us, it is indisputable upon the 
evidence that the agent never found a capitalist willing to advance 
eleven lakhs upon the security of the estatee The capitalists, brought 
forward, imposed a condition as to the margin of security never pro- 
posed or accepted by the borrowers. Under these circumsances, it is 
impossible to hold that the plaintiffs ever earned the remuneration 
claimed by them. The defendants were, therefore, entitled to repudiate 
the offer made in the letter of the 19th May, 1904. There are two 
other circumstances in connection with this branch of the case which 
deserve special mention. The sub-agent Trailokya Nath in his 
evidence seeks to make out that another contract by which the estate. 
was to be leased to the capitalists rather than given by way of 
mortgage was accepted by the borrowers. The plaint, however, is 
not based on the allegation that the claim was laid for the recovery of 
compensation for services in connection with the alleged substituted 
contract. Trailokya Nath also makes assertions as to the progress of 
the negotiations with the capitalists for advance of the money. It is 
a matter for legitimate comment, however, that no one has been 
examined amongst the capitalists themselves to corroborate this part of 
the story, and we are not prepared to place implicit reliance upon the 
(1) (1910) A. O. 614. (3 (1876)1 ©. P. D 505. 
` (2) (1863) 14 C, B, N, S. 681. (4) (1903) 19 T, L, R. 575. 
eee -. - (5) (1864) 17 O. B, N.S, 733. 
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assertion of Trailokya Nath who is admittedly at the root of this litiga- 
tion, and whose evidence as that of a person deeoly interested, does not 
always shew a scrupulous regard for truth, Our conclusion, therefore, 
upon this branch of the case may be summarised in the manner follow- 
ing. In our opinion, the agents undertook, not merely to find a capita- 
list able, ready and willing to advance the money, but also to procure 
funds for the satisfaction of the debts of the borrowers ; but even if 
this interpretation of the agreement be discarded and if it be assumed 
that they undertook only to find a person able, ready and willing to 
advance the!money, they have not done so. The capitalists whom 
they found insisted upon a margin of security which the borrowers had 
not covenanted to offer and at no stage of the negotiations were the 
capitalists ready to accept the entire estate as security for the loan; in 
other words, no capitalist was found able, ready and willing to advance 
the funds on the terms prescribed by the principals. The transaction 
was never completed, and the failure could not be attributed to any 
default on the part of the principals. In fact, Purnendu Narain, who 
had previously employed his son-ia-law to survey the properties and 
ascertain their value, assumed that they were worth twenty lakhs of 
rupees, but the capitalists were not to be satisfied without full scrutiny, 
and Purnendu Narain founi them mre exacting than he had 
anticipated. Consequently, the plaintiffs cannot be held to have 
earned the remuneration claimed on account of their unsuccessful effort 
to negotiate the transaction which they had been em loyed to negotiate, 
The first contention of the appellants must, therefore, prevail, 

In support of the second contenvion of the apoellants, it has been 
argued that time was of the essence of the contract, and that whatever 
interpretation might be pit upon the agreement, as it was not carried 
out within the prescribed time, the plaintiffs did not earn the 
remuneration claimed, In our opinion, time was of the essence of the 
contract in the case before us. Tne rule of equity, which now is the 
general rule of English jurispru lence, is to look at the whole scope of 
the transaction to see whether the parties really mzant the time named 
to be of thə essence of the contract: Lennon v. Nupper, (1) Roberts 
v. Berry, (2) and Tilley v. Thomas (3). The same principle 15 
formulated in section 55 of the Indian Contract Act. In the'case 
before us, the agents knew quite as well as the principals, the purpose 
for which the loan was required; -the creditors of the principals were 
insistent for! payment, and one of them had already obtained the sale 
‘proclamation issued for the sale of properties valued at several lakhs 
of rupees. The sale was to take place early in May, and although the 
Court .might possibly show some indulgence, the matter was of the 
gravest urgency and importance to the principals. Even if, therefore, 
no time had been specified for the performance of the conrract, the 


(1) (1802) 2 Soh, and Lef 684. (2 (1853) 3 Dedi, M, and G. 289, 98 R. R 146, 
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CIVIL. Court would have inferred from its nature and from the surrounding: 
1911. circumstances, that time was intended to be of its essence to this extent 

ai at any rate that the agents were bound to use the utmost diligence to 
isnan 


perform their part of the contract, Machryde v. Weekes (1). We do not 
feel any doubt whatever that time was of the essence of the contract, 
and that the agents were bound to find, not merely a capitalist, but also 
the money within the time prescribed. This indeed, is shewn by the 
letter of Purnendu written on the 19th May, 1904. But even if it be 
assumed that time was not intended to be of the essence of the contract, 
it had tobe performed in a reasonable time; Houghton v. Orgar (2) 
and JVosott: v. Auerbach (3). In the circumstances of the present case, 
the agreement was not performed even within a reasonable time; of 
‘what use would the money be to the borrowers if it was provided after 
their creditors had sold their estate which they were so anxious to 
save? The second contention of the appellants must, consequently, 
prevail. 

We may add that the learned vakil for the respondents suggested 
that the time prescribed was exgended by the continuance of the 
negotiations, and he relied upon the cases of Wood v. Bernal (4), 
Webb v. Hughes (5), and Bruner v. Moore (6). The principle deducible 
from these cases, namely, that the time originally fixed may be 
extended by the continuation of dona fide negotiations for completion, 
has however no application to the case before us. There is no reliable 
evidence to shew that negotiations were concinued for the purpose of 
completion after the expiry of the prescribed date; the presence of 
the officer of the defendants at Calcutta did not amount to a 
continuance of the negotiation. In fact, the letter of Purnendu 
written on the 19th May 1904 shews thaj there was no prospect of 
‘completion of the agreement within any reasonable time, and all that 
he was able to offer at that stage was a quarter of the sum required 
and even that on condition that the Subordinate Judge agreed to a 
postponement for another two months. This clearly can be of no 
assistance to the plaintiffs. 

The learned vakil for the respondents finally contended that the 
“plaintiffs were entitled to receive some remuneration for the trouble 
they have taken and referred to the decisions in Campanan v, 
‘Woodburn (7) and Simpson v. Lamb (8). The answer to this argument 
is that no such claim was put forward in the plaint. The plaintiffs 
claimed remuneration according to the contract; that case has 
completely failed. As Lord. Justice Lindley observed in Lort v. 
Outhwate (9) in answer to a contention that there was an implied 
‘contract to pay the agent a guantum meru for his services, “there 


(1) (1856) 22 Beay. 588, 111 R. R. 471, (5) (1870) L. R. 10 Eq. 281. 


Prasad’ Sinha 


v, 
Purnendu 
Narain Sinha, 


_Mookerjéo, Je 


(3) (1884) 1 T. L. R, 653. (6) (1904) l Ch 305. ~> 
» (3) (1898-99) 15 T. L. R. 43,1400 _ (7) (1864) 15 O. B. 400, 100 R. R. 406. 
* (4) (1812) 19 Ves, 220, (8) (1856) 17 O. B, 603, 104 R. R. 806, 


(7) (1898) 10 T; L. R. 76, 
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could be no implied contract when there wasan expréss contract,” O1vin. 
Battams v. Tompkins (1) Barnett v. Isaacson, (2) Martin v. Tucker (3). 1911. 

It is not necessary for us, however, to hold that if a special contract ne 

is not executed, it can never give rise to a claim for guanium meruit. ea ‘Sinha 
Assume that remuneration for services rendered may be claimed; but . ». 


the evidence shews that so far as Purnendu is concerned, he was paid Pdr 
in advance for his visits to Calcutta in connection with this matter, — 
‘and it is probable that Harendra also was similarly paid. At any rate, badi kadi J. 
as no evidence has been given to shew upon what scale remuneration 
could be calculated guantum meruit, we cannot make a decree in favour 

of the plaintiffs on that basis. It follows consequently that the claim 

cannot be supported from any point of view. 

The result, therefore, is that this appeal is allowed, and the 

decree of the Subordinate Judge discharged. The. suit will stand 

dismissed; the plaintiffs respondents will pay the defendants appellants 

their costs in this Court, but there will be no order as to the costs in 

the Court below, 

A. T. M, Appeal allowed ; suit dismissed. 


(1) (1892) 8-T, L. R. 707. (2) (1888) 4 T. L, R, 645. 
l (3) (1884) 1 T, L. R. 665° 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


GOURI DUTT 
Y. 
AMAR CHAND* pa 
Rateable distribution— Civil Procedure Code (Act XIV of 1882}, Secs. 273, 285— 1911, 
‘Assets realised by sale or @herwise’— Money paid out of Court by judgment-debtor =o 
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to one of the decree-holders, if assets realised in execution—Appeal, maintain- 
ability of--Cirvil Procedure Cade (Act V of 1908), Seo, 102—Provincial Small 
Cause Courts Act (1X of 1887,) Sch. IT, Ct. (26.) 

Where under section 2065 of the Code of Civil Procedure (1882), the Court ordered 
rateable distribution of the assets that might be realised in execution, amongst several 
decree-holders, but the judgment-debtor paid some money out of Court to one of the 
decree-holders who had taken steps to execute the decree and who then intimated to 
the Court that his claim against the judgment-debtor had been satisfied out of Court : 

Held, that the money was not assets realised by sale or otherwise in execution of 
the decree and could not be rateably distributed amongst all the decree-holders. 

Held also, that an appeal lay to the High Court and was not barred under section 
102 of the Code of Civil Procedure (1908), as the suit was not cognizable in the Court of 
Small Causes by reason of Cl, (26), Sch. Il of the Provincial Small Cause Courts Act, 1887, 

Appeal by Defendant No. 1. 7 
Suit for recovery of money. 

The material facts and arguments appear from the judgment. 

Babu Shorost Charan Mitra for the Appellant. 

‘Babu Baldeo Narayan Singh for the Respondent. 


The judgment of the Court was delivered by 


* Appeal from Appellate Decree No, 2941 of 1908, against the decree of Babu 
Purna Chunder Chowdhuri, Subordinate Judge of Mozufferpur, dated the 14th Septem- 


ber, 1908, affirming that of Babu Jagat Narain Sarkar, Munsiff of Mozufferpur, dated 
the. 31st March, 1908, ae eye: 
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CIVIL, ° Mookerjee J.—This is an appeal on behalf of the first defendant 
1911, in an action for recovery of money, commenced by the plaintiff under 
w the penultimate paragraph of section 295 of the Code of Civil Procedure 
meee Da of 1882. There is no controversy between the parties as to the 
Amar Chand, circumstances under which the claim has been put forward. The 
-~ —— plaintiffs allege that they themselves as well as the first, fourth and 
fifth defendants held decrees for money against the second defendant, 

that the latter also held a decree for money against the third 
defendant, and that in execution of their decrees they have attached 

the decree held by the second defendant against the third defendant, 

The Court thereupon directed rateable distribution of the assets that 

might be realised in execution under section 295 of the Code of 1882 ; 

effect was given to this order, a certain sum was realised and distributed 
according to law. It appears, however, that although the plaintiff as 

well as the first, fourth and fifth defendants had attached the decree 

held by the second “defendant against the third defendant, it was 

the first defendant alone who had taken steps to execute that 
decree. It will’ be obseryed that the effect of an attachment of a 

decree for money under section 273 of the Code of 1882 was to stay 
execution of that decree till the Court which passed the decree sought 

to be executed cancelled the notice or the holder of the decree sought 

to be executed applied tothe Court receiying such notice to execute 

its own decree. The only one” amongst the execution creditors of the 

» second defendant who had taken the necessary steps was, as we have 
already stated, the first defendant. He got his name substituted. in 

the decree held by the second defendant against the third defendant 

and consequently occupied a position of advantage. The third 
defendant then- sold to the first defendant some immovable property 

‘which he possessed and which had not been attached in execution. 

The consideration money was paid into the hands of the third 
defendant who gave a portion thereof to his creditor, the second 
defendant. The second defendant then privately made a payment to 

the first defendant, This transaction took place on the 26th July, 1903: 

On the 27th August, 1904, it was intimated to the Court on behalf of 

the second defendant that his claim against the third defendant 

had been satisfied out of Court. The first defendant also at the same 

time notified to.the Court that his claim against the second defendant 

had been satisfied by payment out of Court. Thereupon on the 

16th August, 1907, the plaintiffs commenced this action to compel 

the first deferidant to have a rateable distribution of the money 
appropriated by him ; in other words, they claimed that assets had been 

paid to the first defendant unlawfully in contravention of the provisions 

of section 295, and that, therefore, he could be compelled to ‘refund the 

assets. ‘The Courts: below have concurrently made a decree in -favour 

of the plaintiffs, Upon appeal, the learned vakil for the first defendant 

has contested the validity of that decision on the ground that the 


` 
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sumi recéived by him was not liablé to bè rateably distributéd amongst Orvin, 
himself, the plaintiff, and the fourth and fifth defendants; because it was 1911, 
not assets realised by sale or otherwise in execution of a decree within ~ 
the meaning of section 295 of the ‘Code of 1882. In support of this ine Dutt 
proposition reliance has been placed upon the cases of Sew Bux Bogla v. Amar Chand. 
Shib Chunder Sen’ (1), Erosonnomoyi Dassi v. Sreenath Roy (2), Mookerjee, J: 
furshotamdass v. Mahanani Suraj Bharthi (3) and Gopaldai v. — 
Chunnt (4). These cases show that to constitute a realisation within 

the meaning of section 295 of the Code of 1882, the sum must be 

realised either by sale in execution under process of the Court or in one 

or other of the modes expressly prescribed by the Code. The learned 

Judges of the Madras High Céurt have even gone further and held in 

the case of Vibudhapriya Tirthaswami v, Yusuf Sahib (5), that the 

words ‘assets realised by sale or otherwise in execution of a decree’ mean 

that the assets must be realised by some process of Court in executiony 

and therefore, can cover only sales held by the Court and could not be 

extended to private sales by the judgment-debtor pf properties attached. 

In the case before the learned Judges bf the Madras. High Coure, the 

money had in fact been paid into Court in satisfaction of the debt of 

the attaching’ creditor. It was ruled that “that circumstance did not 

make any difference and that the money cold not be treated as assets 

realised under section 295 of the Code. It is not necessary for the 

purposes of this case to go as far as the learned Judges of the Madras 

High Court have done. The present case in our. opinion is reasonably 

free from difficulty. Here the money has not been brought into 
court. The payment has been made privately by the third defendant to = ` 
acond defendant and by the latter to his creditor the first defendant. a 
innot be contended that this money was in any sense assets ;., 35, 
sed by. sale or otherwise in execution of the decree. We may. = 
point out that it has been ruled by this Court in the cases of Harz 
Sundari v. Shasi Bala (6), Behari Lal Pauly. Gopal Lal Seal (7) and 
Roshun Lall v. Ram Lall (8), that money deposited under section 174 
of the Bengal Tenancy Act or under section 310A of the Code of 1882’ 
cannot be treated as assets realised in executiou of a decree within the 
meaning of section 295. The learned vakil for the respondent has 
however contended that the acceptance of this view enables the first- 
defendant to defeat the provisions of section 295 ofthe Code. In our 
opinion there is no force in this contention. The plaintiffs might have- 
protected themselves if they had taken steps to execute the decree” 
attached by them and in execution thereof had attached -the property 
which was transferred by-the third defendant to the first defendant. If 
such attachment had been effected, the first defendant would have taken 
the property subject to the lien imposed thereon by the other execution- 









(1) (1886) I. L.-R. 18- Cale. 225. - (6) (1905) I. L. R23 Mad. 880, `~- -> 
(2) (1894) I. LR 21 Cale. 809. `` ` (6) (189671 O. W.N. 195, = 
` 48) (1882) I. L, R. 6 Bom. 588. . (7) (1897)-1 0. W. N. 695. . z 
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Civiz, creditors of the second defendant. If they now find themselves in a 
1911, difficulty, it is due entirely to lack of diligence on their part. 

pan We may add that it has been contended by the learned vakil for the 

a ia respondent that this appeal is incompetent because it is in contraven- 

Amar Chand. tion of the provisions of section 102 of the Code of 1908. The learned 

Mookerjee, J. V@kil for the appellant has, on the other hand, pointed out that the suit 

— js not cognizable by a Court of Small Causes by reason of clause 26 of the 

second schedule of the Small Cause Courts Act. The learned vakil for 

the respondent however has suggested in reply that as the plainitiffs are 

found not to be entitled to any relief under section 295, it ought to be 

held that the suit is not one under the penultimate paragraph of that 

section. This argument is obviously fallacious. The planitiffs have 

commenced the suit on the ground that they are entitled to relief under 

section 295 of the Code of 1882; the mere circumstance that they are 

2 ultimately found to be not entitled to succeed onthe merits, does not alter 

the nature of their suit. It follows therefore that the appeal is competent. 

The result is that this appeal is allowed, the decree of the Court 

of appeal below set aside, and the suit dismissed with. costs in all 

the Courts. 
AT. M ° Appeal allowed. 


CIVIL RULE. 


Before Mr. Fustice Holmwood aud Mr. Fustice D. Chatterjee. 
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Orv ANNADA PRASANNA MUKERJEE 

1911. “s 

—~ NAGENDRA NATH BISWAS, GUARDIAN oF 
June, 13, NILMADHAB PARUI AND oTHERs.* 


Panamar 


Bengal Tenancy Act (VIII of 1885 and I of 1907), Sees. 1534., 193—-Hxparte de 
for rent of a jalkar (fishery), application to set aside—Deposit of amount due, if 
necessary—See. 153A, provisions of, if applicable to suits for recovery of jathar rent, 
The provisions of section 153A of the Bengal Tenancy Act are, having reference to 

the words of section 193 of that Act, applicable to suits for recovery of rents of jalkar 

(fishery). 

In an application to set aside an exparte decree for rent of a jalkar (fishery) it is, 
the bounden duty of the next friend ofa minor to put forward a statement of the injury 
sustained by the applicant by reason of the decree or judgment, that is to say, he is 
bound to state that the rent which he was sued for, was not due from him, or that it 
had been paid or paid in part, or that the claim was excessive, or any other reason 
specifically connected with the claim which was decreed; he is also bound to desposit in 
Court the amount, if any, which he admits to be due, 

Rule obtained by the Decree-holder, 

Application to set aside an exfarte decree for rent of a jalkar, 

The facts of the case appear fully from the judgment. 

Dr. Rash Behary Ghose, Babus Mohendra Nath Roy, Manmatha 

Nath Mukherjee and Amarendra Nath Bose for the Petitioners. 


+ Civil Rule No, 4321 of 1910, against an order of Babu Upendra Nath Bhanja 
Munsiff, Ist Court of Bongaon, District Jessore, dated the 26th August 1910, 
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Mr. B. Chakravany, Babus Biraj Mohan Mojumdar and Tarakeswar  O1vtn. 
Pal Chowdhury for the Opposite party. 


l 1911 
: The judgment of the Court was delivered by — 
Holmwood J.—We are of opinion that the simple ground on Malas 


which this Rule must be made absolute is that the provisions of Mukerjee 
section 153 A ofthe Bengal Tenancy. Act read with section 193 of that agen nn 
Act have not been complied with. It appears perfectly clear that the Nath Biswas,’ 
` words of section 193 make the provisions of section 153A applicable to, ~~ 
a suit for recovery of rent of a alkar, and the objection taken by the 
learned counsel who appeared for the opposite party have no force ; for 
with regard to all such provisions as those laid down in section 193 the 
general rule of mutatis mittandis must apply, and the only question is 
whether the procedure can be applied to this application, and it is 
perfectly clear that the procedure is prefectly applicable ; and indeed this 
appears.to us to be a typical case of the evil which the legislature 
designed to put a stop toin enacting section 153A, for it is a case 
calculaled to delay the realisation of rent which is not denied td be due 
upon certain grounds of non-repreSentation of minors in the original 
suit which was decided so long ago as the year 1905. 
We do not think it necessary to deal with the numerous other 
points of law which have been raised.*by the learned Doctor who 
< appeared for the petitioner, because we can hardly deal with them 
adequately without infringing upon the question of the validity of the 
sale which was a question decided by the Munsiff in the same judgment 
and is now, we understand, on appeal before the District Court. It is 
erfectly clear that the decision upon this Rule cannot possibly in any 
ay prejudice or affect the decision in regard to the validity of the sale, 
hat question proceeds dh an entirely different basis. It is true that in 
ne part of his argument, the learned counsel sought to argue that the 
injury which his client has suffered by the decree, was the result of the 
sale, but that we donot think, can be maintained. It was the bounden 
duty of the minor’s next friend to put forward a statement of the 
injury sustained by the applicant by reason of the decree or judgment ; 
that is to say, he was bound to state that the rent which he was sued 
for was not due from him, or that it had been paid or paid in part, or 
that the claim was excessive, or any other reason specifically connected 
with the claim which was decreed. He has not put forward in his 
application to the lower Court, nor before us, any such allegation; nor 
has he deposited in Court the amount, if any, which he admits to be 
due; and we do not think that this is a case where we can follow the 
procedure, which has been, we understand, sometimes.adopted in this 
Court, to allow the applicant to make the deposit even. at this late 
hour. We do not think this can be done for the simple reason that we 
have already alluded to, that this is apparently a typical case of trying 
’ to avoid rent justly due. It is not a case where the injury has been set 
out and established and where a mere technicality stands in the way 
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of the applicant succeeding. It is ‘on the merits as regards the question 
of this rent that we think that. the provisions of the law must be. 
enforced, but as we have ‘said before that does not affect any question 
which may arise as to the validily of the sale against this applicant. 

The Rule must be made absolute; but without costs as the minors 
cannot personally be held to be in any way to blame. 
JH. P, C. pi Rule made absolute. 


| APPELLATE CIVIL. 


Before Mr. Fustice Morkerjee and My, Fustice T eunon, 
GANGA PERSHAD SAHU AND ANOTHER 
Y. 
IRSHAD ALI KHAN AND ANOTHER, 


Revenue sale—Share in default, estent a == Erroneous supposition—~Third person "5 
right, sale of, validity af, 
Au abt of the Collector, ifjwithout jurisdiction, oannot affect the title of the owner,’ 
Where the officers in the Collecrorat@ erroneously saoposed that the share in 
default was much larger in extent than it really was, and under that impression, exposed, 
for sale the share of the plaintiffs ingrespect of which no default had been made, the 
sale was beyond the statutory anthority vested in the Collector and could not pre- 
judice their rights. : l 


Appeal by thé Plaintiffs; 

Suit for declaration of title.. 

The material facts and arguments appear from the judgment. 

Messrs. A. Chaudhurt, Sultan Ahmad and Babu Chandra Sekhar 
Prosad Singh for the Appellants. 

Babu Umakali Mukerjee aud Moulavi Muhammad Mustafa Kh 
for the Respondents. C. A. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject matter of the litigation which has given 
rise to this appeal is a share of four villages Padnia, Monaia, Chaduor. 
and Dhudhwa. The case for the plaintiffs is that the lands of these. 
villages appertain, to five taluks or mehals, Khaira, Aramgarh, Maine~ 
chuck, Kendil and Tarwan, and that one-third or five annas four pies of: 
the four villages appertains to taluka Khaira. The plaintiffs further ` 
assert that this share in Khaira was owned by two brothers, Jehangir’ 
Buksh and Nabu Buksh in equal halves and that he acquired a valid title 
to the moiety share of Jehangir Buksh, on the 26th February, 1898. On 
the 5th December, 1898, the plaintiffs had their names registered with- ` 
respect to the share acquired by them. On the sth March, 1899, they 
applied, apparently under’ section 70 of the Land Registration Act, to 
have a separate. account opened in respect of their’ share. : This 
application was granted. Subsequently, on the 3oth May, 1904: the 


* Appeal from Appellate Decree No. 2826 of 1908, against the decree of A. We 
Watson, Esq., District Judge of Gaya. dated the 16th? September, 1908, affirming that of 
Babu. Nistaran Banerjee, Subordinate Judge of Gaya, dated the 17th Maroh, 1908, .. , 
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residuary share called the ejmali kalam, was sold for arrears of revenue, 
and was purchased by the defendants. The defendants claimed before 
the revenue authorities that they had acquired by their purchase, a 
thirteen annas four pies share of the villages as comprised in taluka 
Khaira, and were entitled to have their names registered in respect 
thereof. This contention was accepted as well-founded by the revenue 
authorities on the roth April, 1905. On the 27th September, 1907, the 
plaintiffs commenced this action for declaration that the residuary 
share did not and could not represent any share beyond a half of the 
one-third included in taluka Khaira. The Courts below have refused 
to accept this contention and have concurrently dismissed the suit. The 
plaintiffs have appealed to this Court, and on their behalf it has been 
contended that upon the facts found, there is no answer to their claim, 
In our opinion, this argument is manifestly well-founded. 

[t is indisputable that only one-third share, described as five annas 
four pies share, of the four villages was included in taluka Khaira. The 
two brothers Jehangir Buksh and Nabi Buksh were entitled to this 
one-third in equal halves; in other wordy if the entire interest in the 
villages was taken as the unit, each of the brothers had a two annas 
eight pies share; but if the share included in Khaira was taken as the 
unit, each of the brothers had an eight annas share. The plaintiffs 
have undoubtedly acquired the whole interest of one of the brothers, 
Jehangir Buksh, which had been inherited by his son, Mahamed Buksh. 
When the plaintiffs applied to have their names registered in respect 
of the share acquired by them, they were registered as proprietors of a 
two annas eight ptes share, but as is usual, it was not stated what 
was the standard of reference. It is indisputable, however, that the 
plaintiffs applied to have their names rigis*ered in repect of a two annas 
eight pies share in relation to the entire village treated as sixteen annas. 
Subsequently, when they applied to have a separate account opened in 
respect of their share, they proceeded on the same basis. It now turns 
out, however, that the officers in the Collectorate made a mistake, and, 
through a misaoorehension, assumed that the separate account was 
opened in respect of a two annas eight pies share out of the five annas 
four pies share treated as six'een annas. It is incontestable that the 
plaintiffs did not in any manner contribute to this mistake, They have 
throughout uniformly and consistently claimed a half of the one-third 
share included in taluka Khaira ; they have sought to get their names 
registered in respect of sushi share and to have a separate 
account opened in respect thereof. The officers in the Collectorate have 
committed a blunder, and have treated the residuary share not as two 
annas eight pies out of five’annas four pies, but as thirteen annas four 
pies out of sixteen annas, (z.ê., they have treated for this purpose the 
share included in Khaira as sixteen annas), These are the facts as 
established beyond possibility of challenge. The only question is, what 
is the true legal position of the parties? The Courts below have held 
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that the plaintiffs have lost the share which undoubtedly belonged to 
them, by reason of the blunder of the officials in the Collectorate. We 
are entirely unable to accept this view as well-founded. The Collector 
had no jurisdiction to expose for sale a share in excess of the share in 
default. The plaintiffs had paid the Government revenue payable in 
repect of the half share out ofthe one-third included in Khaira, which 
belonged tothem. The share in default was the remaining half share. 
If the officers in the Collectorate erroneously assumed that the 
share in default was a five-sixth share and not one-half, clearly the title 
of the plaintiffs could not be affected thereby. The act of the Collector 
in exposing for sale any share in excess of the half of the one-third share, 
which was really in default, was wholly without jurisdiction; and it is 
now firmly’ settled that an act of the Collector, if without jurisdiction, 
cannot affect the title of the owners : See Bal Kishen Das v. Simpson, (1) 
Muhamed Fan v. Bishun (2), Harkhoo Singh v, Bunstdhur Singh (3) 
and Jogendra Mohan ve Uma Nath (4). The cases of Kalanand Singh v. 
Sarafat Hossein (5) and Rahimuddt Munshi v. Nalini Ranta Lahiri (6), 
upon which the learned vakil for the respondents relied are clearly 
distinguishable, as there the Court was called upon to consider the legal 
effect of a revenue sale held with jurisdiction; andthe same remark 
applies to the decisions in Stam Kumari v. Rameswar Singh (7) and 
Bhawani Koer v. Mathura Frasad (8), to which reference was made in - 
the course of the arguments at the bar. Here, the officers in the 
Collectorate erroneously supposed that the share in default was much 
larger in extent than it really was, and under this impression, exposed 
for sale the share of the plaintiffs in respect of which no default had been 
made. In so far as the plaintiffs are concerned, the sale was clearly 
beyond the statutory authority vested in the Collector and could not 
prejudice their rights. 

The result, therefore, is that this appeal must be allowed and the 
decrees of the Courts below discharged. The suit is decreed with costs 
in all the Courts, The plaintifs will recover possession of the share 
claimed, but in the circumstances, we direct that no mesne profits be 
allowed before the date of this judgment. We may add that it has been 
stated to us that a question of redemption may possibly arise between 
the parties, in their character as purchasers on the basis of mortgages ; 
if any such question arises, it must be determined in a suit properly framed 
for the purpose. 


A. T. M. | Appeal allowed ; suit decreed. 


(1) (1898) I. L. R. 25 Calo 833, L. R. 25 I, A. 151 
QO, L. 


(2) (1910) 13 C, L. J. 525, 15 C. W, N. 443. 

(3) (1898) I. L, R. 25 Calc. 876. (6) (1909) 13 ©. W, N. 407. 
(4) (1908) I L, R. 35 Cale. 636. (7) (1904) L. R. 31 L A, 176, 
(5) (1908) 12 ©. W. N. 528. (8) (1907) 7 0. L, J. 1. 
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“Before Mr. Fustice Sharfuddin ana Mr. Fustice Doss. 2 >` 
NABADWIP CHANDRA SAHA Sigs. 
i v. N 
JUGAL DASEE DASYA* wa. 
Guardians’ account—-Accounts, filing of, in Court, whether amounts to discharge July, 4,5, 
Jrom liability— Guardian and Wards Act (VIII of 1890), Secs, 27, 41, sub-sec- a 


tions 3, 4— Discharge, if necessary to be obtained from Court— Guar dian, power ~ os 
of, to enter into agreement, not sanctioned by Court—Arrangement, not beneficial to 
minor's interests, if can be given effeot to. l 
The mere fact that nikashes or abstract statements of assets and liabilities concern- 
ing the estate. had been filed before the District Judge in aproceeding under the 
Guardian and Wards Act, does not release the person filing them from liability to 
account to jthe present guardian of a minor, regard being had, specially, to the faot 
that he has not obtained any discharge from such liability from the District Judge. _ 
Having regard to the provisions of sub-sections 3 and 4 of section 41 of Act VIII 
of 1890, a guardian is not discharged from his liability to account, unless he has obtained 
from the Court an express order to that effect, anda discharge cannot be implied or 
inferred from the faot that nikaskes for sevegal years had been filed in the Court 
of the District Judge. yo ae 
Kaniz Fatima Vv. Sajjad Hosain (1) referred to and followed, : 
Any arrangement made between the, present guardi ian of a minor and the guardian 
appointed by the District Judge under the provisioAs of the Guardian and Wards Act 
subsequent to the order of appointment of guardian, to be valid, must be sanctioned 
by the Distriot Judge. - 
Section 27 of the Guardian and Wards Act does not confer on the guardian a large 
measure of authority so as to bind the minor by an agreement come to between him 
and the guardian subsequently appointed by a higher Court of appeal i in supersession 
of the order of the District Judge specially, when, the guardian, in entering into the 
arrangement and not bringing it to the notice of the District Judge, aoted in contraven- 
tion of the order of the Judge undeg which the guardian was to take delivery of posses-" 
sion of a one-fourth share of the properties of the minor; and when the arrangement 
was not only not benefical but on the contrary, clearly detrimental to the interests 
of the minor. 
Appeal by the Defendant. i = ey 
Suit for account. 
The facts appear fully from the judgment. 
Babus Mohini Mohan Chakravarty and fadunath Mandal for the 
Appellant. f 
Babus Dwarkanath Chakravarti and Ramani Mohan Chatiere 
for the Respondent. 


The judgment of the Court was as follows : 

This is an appeal against a preliminary decree, passed by the 
Subordinate Judge of Rajshahye on the 18th July 1908, in an action for, 
an account, 

The facts ladat up to the suit may be briefly stated. One 
Biswambhar Shaha was the younger brother of Nabadwip Chandra Shaha 
(defendant No. 1); and they were members of a -joint Hindu family, 


® Appeal from Original Deoree No. 24, of 1909, against the -decree of Babu- Adaita 
Prasad De, Subordinate Judge, 8rd Court, of Mymensingh, dated the 18th July, 1908, 


i „> -> ws (1) (1906) I, L. R, 84 Cale, 211, 


ana 


r nE = = - ~ ow ~*~ 


58 THE CALCUTTA LAW JOURNAL. [Vor. XV. 


CIvit. Biswambhar died in Falgun 1303 (some date in February 1897) leaving 
1910, two daughters Jugal Dasee Dasya (plaintiff) by his second wife, and Kali 
Nabadwi ip Dasya (defendant No. 2) by his third wife. The first and second wives 
Chandra Saha Of Biswambhar both predeceased him. His third wife died in Ashar 1304 
Sigal Dahi (July 1897). In 1899 the maternal grandfather of the plaintiff and the 
Dasya, maternal grandfather of the defendant No. 2 applied to the District 
—~ Judge of Mymensingh for certificates òf guardianship, under Act VIII 
of 1890, in respect of the person and property of the two minors 
respectively, The defendant No. 1 also filed a similar application. The 

District Judge, however, on the 31st May 1901 appointed the defendant 

No. 1 as guardian of both the minors. The maternal grandfather of the 

plaintiff and the maternal grandfather of the defendant No. 2 both 

appealed to this Court. During the pendency of the appeal the plaintiff 

was married to one Benode Lal Shaha in Jaista 1309 (May 1902). 
Thereupon this Court, on the appeal coming on for hearing, appointed’ 

Benode Lal Shaha as fuardian of the person and property of the plaintiff 

on the 26th March 1903 and confirmed the appointment of the defendant 

No. 1 as guardian of the defendant No.2. The plaintiff's husband then 

applied to the District J udge to be put in possession of the property 
belonging to the plaintiff, and the defendant No. 1 was ordered to make 

it over to him. On the 23rd March, 1904 the District Judge made an 

order directing Babu Sris Chunder Chowdhury, the pleader on behalf of 

the guardian of the minor, to go to Nabadwip Chandra Shaha and make 

ademand for the one-fourth share which the latter was willing to 

deliver within a fortnight from that date. In accordance with this 

order, the guardian and the pleader Babu Sris Chunder Chowdhury, both 

went to the house of the defendant No. 1 to take delivery of the 


one-fourth share of the property specified in the schedule to the 


application made by the defendant No.1. The guardian and Babu Sris 
Chunder Chowdhury, instead of taking possession of the one-fourth share 
of the scheduled properties, obtained delivery of possession of one-fourth 
of the immovable properties, and, with regard to the movable properties, 
entered into an arrangement with the defendant No. 1 whereby the 
guardian agreed to accept Rs. 875 in lieu of a one-fourth share of the 
scheduled properties. This sum, however, was-not paid in cash., A 
mortgage decree against one Khadim Sheikh was. made over tothe 
guardian in lieu of Rs 125 and four simple bonds were executed by the 
defendant No. 1 in favour of Jagathari Shaha for the balance of Rs 750, 
agreeing to pay the sum covered by these morgages in Aswin following; 
and, as part of this arrangement, the defendant No. 1 expressly agreed 
that he would give up to the guardian any property belonging to the 
minor which might subsequently be discovered to be in possession of the 
defendant No. 1. 

The defendant No. 1 has denied this arrangement and set up an 
entirely different one. But with this we shall deal later. The defendant’ 
No. 1 not having carried out the. agréemeent,; inspite of repeated. 
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demands and written notices to him, the plaintiff has, through her CIVIL 
guardian, brought the present suit for an account from the month of 1910; 
Falgun 1303, the date when the minor's father died, up to Jait 1310, ae sank 


when the plaintiff's husband took over the management of the properties Obandra Saha 


of the minor. 
J ugal Dis 


The Court below has passed a preliminary decree for an account Dasya. 


against the defendant No. 1, holding that the arrangement entered into 
between the plaintiffs guardian and the defendant No. 1 was detri- 
mental to the interests of the minor; that the defendant No. 1 has 
failed to carry out that arrangement, and has totally repudiated its terms. 

From this decree the defehdant No. 1 has appealed; and on his 
behalf it has been contended that the present suit for an account is 
not maintainable because, it is said, he has already rendered accounts 
in the Court of the District Judge in the proceedings under Act VIII 
“of 1890. As a matter of fact, what the defendant No. 1 did was, that 
he filed zz#ashes, or abstract statements of assets and liabilities concerning 
the estate from the years 1303 up tb the year 1314, In our opinion 
the mere fact that such xzkashes had been filed does not release the 
defendant No. 1 from liability to account to tHe present guardian, regard 
being had to the fact that he has not obtained any discharge from such 
liability from the District Judge. 

The terms of section 41, sub-sections (3) and (4), of Act VIII of 1890; 

clearly imply that a guardian is not discharged from his liability to 
account, unless he has obtained from the Court an express order to 
that effect. This view is supported by the decision in the case of 
Kaniz Fatima v. Sajjad Hosain (1). It is quite clear, in fact, it is 
conceded that the defendant No. 1 obtained no express order discharg: 
ing him from liability to render an account. But it is said that an 
order to that effect must be implied from the. fact that 2z#ashes for 
several years had been filed in the Court of the District Judge and that 
‘it was no fault`on the part of the defendant No, 1 that the plaintiff’s 
guardian did not inspect these accounts. We think that, under thé 
law, the defendant No. r cannot exonerate himself from liability unless 
he obtains an express order from the Court discharging him from 
such liability. 
' It is next contended that although the defendant No. 1 may be 
held liable to render an account in respect of properties not included 
in the schedule annexed to the defendant No. 1’s application for 4 
certificate of guardianship he is not liable to render an account in respect 
of the properties included in that schedule and in respect of which a 
release has been obtained from the guardian under the arrangement 
referred to before. 

Now, the first answer to this argument is that this arrangement 
was made between the guardian and the defendant No. 1 without the 
knowledge and sanction of the District Judge. It was eminently a 


(1) (1906) I. L, R. 34 Cale, 241, 
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Crvizz matter in which the direction of the District Judge ought to have been 
1910, | obtained. Our attention has been drawn to section 27 of the Guardian 
-~ and Wards Act (VIII of 1890) as conferring on the guardian authority to 

aa pa A enter into an arrangement of this kind. It does not seem to us that this 
Ve section confers on the guardian such a large measure of authority as is con- 
a or tended for. But, assuming that it does, it is manifest that the guardian in 
=e entering into this arrangement and not bringing it to the notice of the 
District Judge, acted in contravention of the order passed by him on 
the 23rd March 1904, under which the guardian was to take delivery of 

possession of a one-fourth share of the properties of the minor. 

In the next place, we think that this arrangement was not only 
not beneficial, but, on the contrary, it was clearly detrimental to the 
interests of the minors. The value of the plaintiff's share of the 
movables and the debts specified in the schedule to the application of 
the defendant No. 1 for a certificate of guardianship is estimated at 
Rs. 1,929 and odd. sin lieu of this the guardian agreed to accept 
Rs. 875 only, and that not intash but in actionable claims. Besides 
this, the defendant No 1 has failed to carry out the arrangement into 
which he entered with the” guardian. He has not executed any deed of 
assignment of the mortgage decree against Khadim Sheikh so as to 
enable the guardian to apply for execution. of that decree. Nor has 
he paid up the four bonds which he promised to satisfy in the mcnth 
of Aswin 1306. Not only has the defendant No. 1 failed to carry out 
the terms of the arrangement, but he has also repudiated those terms, 
and that not only in the present suit but also in the previous suit 
brought by the guardian. He alleged that a sum of Rs. 125 was paid 
in cash, that Rs. 225 was paid in ornaments and that the mortgage 
decree against Khadim Sheikh was made over to the guardian in lieu 
of the balance of Rs. 495. This story has been disbelieved by the 
learned Subordinate Judge ; and we entirely agree in that view. 

The four bonds executed in favour of Jagathari Saha have been 
produced in this case by the plaintiff; and it is absolutely improbable that 
if this substituted arrangement, as is alleged by defendant No 1, had 
taken place, those bonds would not be in the hands of the defendant 
No. 1, but would be stillin the possession of the plaintiff. 

For the foregoing reasons, we are of opinion that the judgment of 
Subordinate Judge should be affirmed and this appeal dismissed 
with costs. 


BH, P. Cc. Appeal aismissed, 


bee 
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Before Mr, Fustice Mookerjee and Mr. Fustice Carnduf, 


JADUNANDAN PROSAD SINGH l O1vIL, 
a 1911, 
KOER KALLYAN SINGH AND OTHERS.“ Ji aa j 
Mortgage suit—Cross-objection hy co-respondent—Lest—Cicil Procedure Code (Act V of | r 997 94, 4 
1905), O. 41, R. 22, Sub-R, 1 )— Party, if can question competency of cross-objection : 


in second appeal— Mortgage deed, execution of —Obligation, attachment of — Mortgage- (nes 
deed, when operates—Registration Act (IIT of 1877), See. 47— Evidence Act (I of 

1872), See. 92, Proviso (4) ~Deed, delicery af—Jommon Law deed and mortgage- 

deed inthis country, difference between. 

Order 41, ‘Rule 22, Sub-rule (1) of the Code of Civil Procedure is comprehensive 
enough to admit of a aross-objestion by one respondent against another, 

As a general rule, the right of any respondent to urge a cross-objection is limited 
to his urging it only against the appellant: and it is only by way of exception to this 
general rule, that one respondent may urge a oross-objection as against another 
respondent. 7 

> - No exhaustive rule on the subject can be formulated, and the true test is, whether, 
for the ends of justice, it is necessary that upon the appealeof one of the parties the 
matter should be re-opened only so far ase is concerned or the whole case should be 
reviewed and some of the respondents allowed the opportunity to urge a cross-objection “ 
against their co-respondents, One test of a negatjve character is sometimes useful ; 
if the party, against whom a cross-objection is sought to be urged by his fellow 
respondents, is not a necessary party to the appeal, the oross-objection can hardly be 
allowed to be urged. Butif he is a necessary and proper party respondent to the 
appeal, whether -oross-objection can be urged or not, depends upon the circum- 
stances of the case. The test to be applied is, whether the questions which arise 
between the several gets of parties are so connected that one of them ought not to be 
allowed to re-open matters, so far as he is concerned, without opportunity allowed, in 
the interests of justice, to another to protest himself by urging his objections, even 
though they be directed, not against the appellant, but against a co-respondent, . 

The plaintiff and third and fqurth defendants were so far united that their common 
interest was to defeat the fifth defendant, wno set up a heavy prior charge, which, if 
real, was entitled to precedente over both of them. If the fifth defendant was defeated, 
the question of priority as between themselves would be immaterial, as the property 
was of sufficient value to satisfy the claim of both of them. The first Court over-ruled the 
contention of the third and fourth defendants that they were entitled to priority. The 
fifth defendant preferred an appeal: 


Heid, that the third and fourth defendants could file cross-objections against the 
plaintiff in the appeal of the fifth defen lant, ; 

Held also, that the party in second appeal could question the competency of 
cross-objection although no such objection was preferred in the first appellate Court. 

Although a mortgage deed has been duly executed and attested and no obligation 
` attaches thereunder till certain ccnditions have been fulfilled, upon fulfilment of the 

conditions, the obligation attaches from the date of its execution and not from the 
date of registration or delivery of the deed. 

A mortgage in favour of the plaintiff was duly executed and attested on the 
19th January, 1903. The mortgagor altered the date to the 28rd January, 1908, to 
the knowledge of the mortgagee, when the money was paid and the deed was registered. 
The mortgagee never agreed that the deed would take effect from the 23rd J anuary: 

Held; that the mortgage deed took effect from the 19th January, 1908. The 
intention of the parties was to fix the security on the title as it stood on the 19th J anuary, 

* Appeal from Appellate Decree No. 1917 of 1909, against the decree of Babu 


-Durgacdas Bose, Subordinate Judge of Patna, dated the 10th July, 1909, modifyi 
that of Babu Rajkishore, Munsiff of Bihar, dated the 14th December, 1908. 0 Tng 
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and they effectively did so, even though there was a collateral ‘agreement that no 
obligation should attach under the inscrument till paymeut of money on the one hand 
and delivery to the registering officer on the other The moment the conditions were 


yee 
Jadunandan fulfilted, obligation attached with effect from the date of execation and attestation, 
Prosad Singh notwithstanding the exeontion and registration ot another mortgage instrument by the 


Singh, 


Sei am 


August, 24, 


Koer Kaliyan mortgagor in the interval. 


The distinction between a Common Law deed in England and a mortgage deed in 
this country pointed out. 
Appeal by the Plaintiff. 
Suit to enforce mortgage security. 


The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy and Foy Gopal Ghosa for the Appellant. 

Babus Foges Chunder Roy and Sevanund Roy for the Defendants 
Nos. 3 and 4 Respondents. 

Babus Fnanedranath Bose and Biraj Mohon Majumdar for the 
Defendant No. 5 Respondent. ; CAV, 
"The judgment of the Court was delivered by i 

Mookerjee J.—This appeal is directed against the decree in a suit to 
enforce a mortgage security executed by the first defendant in favour of 
the plaintiff. The second *defendant is alleged to have subsequently 
acquired an interest in the equity of redemption, and has been joined as 
a party in that character. The third and fourth defendants claim to be 
mortgagees under an instrument dated the 2tst January, 1908; the fifth 
defendant sets up a mortgage alleged to have been granted on the 13th 
January, 1908. Thesixth defendant holds a mortgage executed on the 
14th September, 1907, and the seventh defendant sets up a mortgage 
granted on the 6th January, 1908.. The date of the mortgage bond, 
which the plaintiff seeks to enforce is the 19th January, 1908, but it. 
appears on the face of it to have been altered to the 23rd January 1908. 
In the Court of first instance, there were two matters substantially in 
controversy between the parties, namely, frs¢, whether the mortgage of 
the plaintiff took effect from the 19th January, 1908, z ê, whether it 
was entitled to priority over the mortgage of the third and fourth 
defendants ; and secondly, whether the mortgage set up by the fifth 
defendant represented a genuine transaction. The Court held upon the 
first question in favour of the plaintiff, and upon the second question, 
against the fifth defendant. The fifth defendant thereupon appealed to 
the Subordinate Judge, and he joined as parties respondents the plaintiff 


and.the remaining defendants. Of the latter, the third and fourth 


defendants preferred a cross-objection, under Rule 22 of Order 41 of 
the Civil Procedure Code, to the effect that the mortgage set up by the 


plaintif took effect only from the 23rd January, 1908, and was not 


entitled to priority over their security. The Subordinate Judge 
allowed the appeal as also the cross-objection. He found upon the 
evidence that the mortgage set up by the fifth defendant was not a 


Sollusive transaction, and that the mortgage sought to be enforced by 
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the ‘plaintiff took effect from the altered date, the 23rd January, 1908. 
The plaintiff has now appealed to this Court, and on his behalf the 
decision of the Subordinate Judge has been assailed on three grounds, 
namely, f7'sz, that the mortgage of the fifth defendant is collusive, and 
the finding of the Subordinate Judge to the contrary is not supported 
by the reasons assigned by him ; secondly, that it was not competent to 
the third and fourth defendants to prefer a cross-objection against the 
plaintiff upon an appeal preferred by the fifth defendant; and, ¢hzrdly, 
that, upon the facts found, the mortgage of the plaintiff took effect from 
the date of execution, and not from any subsequent period. 

In so far as the first ground is concerned, it cannot be supported. 
We have examined the reasons assigned by the Subordinate Judge in 
support of his conclusion as to the true character of the mortgage set up 
by the fifth defendant. These grounds do not involve any error of law, 
and it is not open to this Court to consider whether the Subordinate 
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Prosad Singh 
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Singh. 
Mookerjee, J, 


Judge has taken a correct view of¢he facts. The first ground, there- . 


fore, fails. 

In so far as the second ground is concerned, it raises an important 
question which was not suggested in the Court below. No objection 
appears to have been taken before the Subordinate Judge as to the 
competency of the cross-objection by the third and fourth defendants ; 
that, however, does not preclude a consideration of the point by this 
Court ; if the cross-objection was really incompetent, the omission of 
the plaintiff to take exception to it could not possibly validate the same. 
Now it is not disputed that Order 41, Rule 22, Sub-rule (1) of the 
Code of 1908 is comprehensiye enough, so far as its language is con- 
cerned, to admit of a cross-objection by one respondent against another, 
But it has been urged that the reason of the rule requires that some 
limitation should be put upon its scope and application. Reference 
has been made to judicial decisions under the Codes of 1859 (Act VIII 
of 1859, section 348) and 1882 (Act XIV of 1882, section 561) to shew, 
that such restriction is justifiable on principle:- Anwar Fan v, Azmut 
Ali (1), Bishun Churn y. Fogendra.Nath (2), Shabtuddin v. Deomoorat (3) 
and Kallu v. Manni (4). That principle is that, as a general rule, the 
right of any respondent to urge a cross-objection should be limited to 
his urging it only against the appellant; and it is only by way of 
exception to this general rule, that one respondent may urge a cross- 
objection as against another respondent; the exception, it is said, 
holds good in those cases where the appeal opens up questions which 
cannot be disposed of completely without matters being allowed to be 
opened up as between co-respondents. This may be accepted as a 
sound priùciple ; but, as was pointed out by Mr. Justice Banerjee in 
Bishun Churn v. Fogendra Nath (5), no exhaustive rule on the subject 


(1) (1871) 15 W. R. 26, (3) (1903) T. L. R. 30 Cale. 655. 
(2) (1898) I. © R 26 Cale. 114. (4: (1900) I. L. B, 28 All, 93, 
(5) (1898) I. L.1R, 26 Cale. 114 (121). 
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OIvil. can be formulated, and the true test ought to be, whether for the ends of 
1911. justice, it is necessary that upon the appeal of one of the parties the 
Jadunandan Matter should be re-opened only so far as he is concerned or the whole 
Pipa Singh case should be reviewed and some of the respondents allowed the oppor- 
Koer Rallyan tunity to urge a cross-objection against their cO- respondents. One test 
Singh, Ofa negative character is sometimes useful ; if the party, against whom 
ane a cross-objection is sought to be urged by his fellow respondent, is not a 
necessary party to the appeal, the cross-objection can hardly be allowed 
to be urged. But if he is a necessary and proper party respondent to the 
appeal, the answer to the question whether she cross-objection should be. 
allowed to be urged must depend upon the circumstances of the case. 
The test to be applied is, whether the questions which arise between 
the several sets of parties are so connected that one of them ought not 
to be allowed to re-open matters so far as he is concerned without oppor- 
tunity allowed, in the interests of justice, to another to protect himself 
by urging his objections, even though they be directed, not against 
the appellant, but against a co-respondent. Cases of the type of Abdul 
Ghani v. Muhammad (1), are fairly simple; if the defendants have a 
common ground, upon an appeal by one of them, the plaintiff may very 
well be allowed to urge a cross-objection against a defendant respondent. 
The case before us, however, is of a special character, and is unlike any 
of those to be found in the books. Here the plaintiff and the third and 
fourth defendants were so far united, that their common interest was to 
defeat the fifth defendant, who set up a heavy prior charge, which, if 
real, was entitled to precedence over both of them. If the fifth 
defendant was defeated, the question of prioty as between themselves 
might be immaterial, if the property was of sufficient value to satisfy the 
claim of both of them (Sec. 48 of the Transfer of Property Act). Good 
reasons might, therefore, be assigned as to why the third and fourth 
defendants did not prefer an appeal against the plaintiff, although the 
first Court had over-ruled their contention that they were entitled to 
priority., But when they found that the fifth defendant had preferred 
an appeal, they might, in justice, contend that if that appeal 
was successful, it would be material for them to urge that 
the decree of the first Court was erroneous in so far as it gave the 
plaintiff: a priority over them. To put the matter briefly, as 
soon as the plaintiff and the third and fourth defendants became 
unsuccessful against their common enemy, the fifth defendant, the 
conflict of interest between them became important from a practical 
point of view. We are, therefore, not prepared to accept the 
contention that the rule on the subject should be narrowly defined, and 
that a cross-objection should not be allowed unless the appeal directly 
opens up a question between co-respondents. In our opinion, the 
principle ought to be liberally applied, and the case before us, under the 
circumstances stated; falls rather within the exception than Within. the 
(1) (1905) I, E, R. 28 all, 96. l 


Mookerjee, d, 
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-exception than within the rule. We may point out that order 41, Rule 22, ,O1VIH, 
Sub-rule (3) introduces a modification of the rule as embodied in sec- 1911, 
tion 561 of the Code of 1882 ; the effect of the alteration is to leave no Ta peed J 
doubt that a respondent may prefera cross-objection against a co-res- Prosad Singh 
pondent; the limits of therule, however, are not attempted to be defined, Koer Kall P 
and Sub-rule (4) which has been added in the Code of 1908 may possibly : Singh: 7 
greate a difficulty in soma cases. The present case, however, is reasonably Mookerice, J 
free from difficulty, and we must hold that the cross-objection was com- ` ° = Fe 
petent. If the contrary view were maintained, the result would have followed 

that thè first and fourth defendants would have been driven to prefer a 

separate appeal, although if the fifth defendant did not prefer any appeal 

it might be wholly unnecessary for the third and fourth defendants to 

proceed with their appeal for the protection of their own interest. The 

second ground urged by the appellant therefore fails. 
-¢ The third ground on which the judgment of the Subordinate 

Judge is assailed raises a quéstion of some nicety. It has been found 

that the mortgage in favour of the, plaintiff was duly executed and 

attested on the 19th January, 1908. The mortgagee, however, would 

naturally not part with his money till the deed was registered, and the 

mortgagor was also apparently unwilling to, part with the document till 

he had got the money. The money was paid and the deed was regis- 

tered on the 23rd January, 1908. As we have already stated, the 
mortgagor altered the date from the 19th tothe 23rd January. The 
Subordinate Judge has found that this was done before registration, and 

was known to the mortgagee; but it has not been found—and the 
circumstances negative any possible suggestion—that the mortgagee 

agreed that the deed would take effect from the 23rd January. Under 

section 47 of the Registration Act, upon registration the deed would 

take effect from the time it would have taken effect if registration had 

not been necessary. The question therefore arises from what date the 

deed took effect. The learned vakil for the third and. fourth defendants 

has relied upon the cases of Sheo Naratu v. Darbari (1), Mouladan v, 
Raghunandan (2) and Ramalinga v. Ayyadoraz (3), to shew that the deed 

would not take effect till it was delivered and the mortgage money 

paid. These cases, however, are of no real assistance to the respon- 

dents. They merely shew that the partiés may intend that no. obliga- 

tion should attach under the deed unless a condition precedent had 

been fulfilled. Sections 58 and 59- of the Transfer of Property. Act 

Shew that a valid mortgage may be created to secure money 

to be advanced or a future debt. The case of -Amirthathammal v, 
‘Pertasamt (4) shows further that valid title may pass even if no con- 

sideration is paid at the time of the conveyance. Onthe-other hand, 

the third proviso to section 92 of the Indian Evidence Act indicates 

that the existence-of a aia ip agreement cónstituting- a -condition 


(1) (1897) 2 C, W. N. 207.. oi (8) (7904), L, R28 Med. 124. 
(2) (1899) I. L. R, 27 Cale, 1. (4) (1907) I. L, R. 82 Mad.825, 
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CIVIL precedent to the attaching of any obligation under a contract, grant 

i91i, or disposition of property which has been reduced to the form ofa 

=~ . document may be proved. In fact, the cases mentioned by the learned 
Jadunandan 
Prosad Singh vakil for the respondents show that altaouch a conveyance or mortgage 
m - deed has been duly executed and attested, no obligation may attach 

oer Kaliyan i $ 4 ; duce 

Singh, thereunder, if the parties so agree, till certain conditions have been 
fulfilled. They do not show that upon fulfilment of the condition precedent, 
the obligation attaches with effect from that date and not from the date of 
execution ofthe instrument. It may be assumed, therefore, that in the case 
before us, the conduct of the parties shows that no obligation was intended 
to attach under the mortgage deed till the money was paid by the mort- 
gagee and the document presented to the proper officer for’registration by 
the mortgagor, although we are by no means satisfied that this inference 
may legitimately be drawn from the mere circumstance that the mort- 
gagor did not, upon execution of the document, deliver the same to - 
the mortgagee. We are not prepared to hold that upon fulfilment 
of the condition, the “obligation attached with effect fromthe date of 
registration. As already explained, section 47 of the Registration Act 
does not by any means support this view. Weare not unmindful that 
under the law of England, a Common Law deed, to be effective, must be 
delivered as the act and deed of the party expressed to be bound 
thereby, as well as sealed (Laws of England, Ed. MHalsbury, Vol. X, 
p. 385); but there is, in our opinion, no analogy between a Common 
Law deed in England and a mortgage deed inthis country. In the 
former case, delivery is essential for the validity of the deed ; in the 
latter case, delivery is not essential, although absence of delivery may 
serve to indicate that the parties intended that no obligation should 
attach under the instrument till a condition precedent had been fulfilled. 
There are, again, other points of fundamental difference, for instance, _ 
a Common Law deed is said to import consideration (Laws of England, 
Ed. Halsbury, Vol. X, p. 357), whereas if a suit was brought to enforce 
a mortgage security, the claim could be defeated on proof that there 
was no consideration. It must further be remembered, that even in 
England in the case of deeds, the tendency of the Courts has been to 
interpret the term delivery rather liberally so as not to defeat the inten- - 
tion of the parties: Xenos v. Wickham (1) and Axton v. Scott (2), - 
as to which, see, however, Cracknoll v, Fanson (3). Although, there- 
fore, in England in the case of a Common Law deed, title passes at 
the time of its delivery, we are not prepared to apply that rule toa 
case like the present, where the instrument is valid in law without 
delivery, and where the delivery is postponed to secure the performance 
of mutual conditions, namely, registration of the document by the 
‘mortgagor and payment of the money by the mortgagee. No useful 
analogy can be drawn from another class of cases to which reference 

(1) (1867) L, R, 2H. L, 296 (809) 312, 320, 323. 
(2) (1833) 6 Simon-31,- ' A (3) (1879) 11 Oh D. 2. 
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was made by the learned vakil for the respondents, namely, Hopkinson v, 
Rolt(1) and Westv. Williams(2\. These cases discuss the question of priority 
of mortgages to secure future advances, dealt with in section 79 of the 
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be postponed in respect ofany advances made by him after notice of a 
subsequent incumbrance is plainly of no assistance to the respondents- 
Although the mortgage of the plaintiff was not registered till the 
23rd January, 1908, and that of the third and fourth defendants had 
been registered on the day previous, each took effect from the date 
when it would have taken effect if registration had not been necessary, 
that is, prima facie from the date of its execution. The sole question 
is whether the operation of the mortgage instrument of the plaintiff 
did not commence till the 23rd January, because it was not delivered 
till that date. For reasons already explained, we think this question 
ought to be answered in the negative. The alteration of the date by 
the mortgagor from the 19th January to the 23rd January did not 
clearly alter the position of the mortgagee. He plainly intended to take 
the property as security upon the title as it stood on the 19th January. 
No reasonable man of ordinary prudence would consent to take the 
property, as it may stand on some uncertain future date, with the 
inevitable risk that the intending mortgagor may be at liberty mean- 
while not merely to create encumbrances on the property, but even 
transfer it absolutely. If such was the intention of the parties, it is in- 
conceivable why the document was at all executed and attested on the 
19th January 1908; the execution and attestation might very well 
have been postponed tothe date of the actual payment of the con- 
sideration money. The obvious intention of the parties was to fix 
the security on the title asit stood on the 19th January, and they 
` effectively did so, even though there was a collateral agreement that 
no obligation should attach under the instrument till payment of money 
on the one hand and delivery to the registering officer on the other. 
The moment the condition was fulfilled, obligation attached with 
effect from the date of execution and attestation of the document, 
notwithstanding the execution and registration of another mortgage 
instrument by the mortgagor in the interval. There is no special 
hardship on the subsequent encumbrancer, because as in this country 
documents do not take effect from the date of registration, every person 
who acquires property takes it subject to the risk that there may be 
a'prior title created within the preceding four months, or, in some instances, 
even eight months (sections 23 and 24 of the Registration Act). We 
must, consequently, hold that the mortgage set up by the plaintiff took 
effect from the rgth January, 1908, and was entitled to priority over 
that of the third and fourth defendants executed onthe 21st January, 1908. 

The result, therefore, is that this appeal must be allowed in part 
and the decree of the Subordinate Judge modified. The plaintiff will 

(1) 9 H. L. 0. 514. (2) (1899) 1 Ch, 132, 
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have a‘decree ori his mortgage in the usual form. It ‘will be declared” 
that he is entitled to priority over the mortgage of the third and fourth 
defendants, but not over that of the fifth defendant. The plaintiff will 
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all his costs from the first, third and fourth defendants. The suit is 
dismissed as against the second defendant who was unnecessarily made 
a party and who will have his costs in the first Court only, but no 
pleader’s fees, from the plaintiff. 

A self-contained decree will be drawn up in this Court in superses- 
sion of the decree of the Subordinate Judge. 
A.T. M. Appeal allowed i an part, 


PRIVY COI - COUNCIL. 


Present : Lord Macnaghten, Lord 7 Lord Rabih, Sir Fohn Edge and 
A Mr. Amir Alt, 
JAMNA DAS 
v. 
PANDIT RAMAUTAR PANDE AND OTHERS. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT ALLAHABAD.] 
Transfer of Property Act (I V of 1882), Sec. 90-—Sale of mortgaged property by 
mortgagor—Purchaser’s personal liability to mortgagee under an undertaking with 
his vendor to pay morigage-devt. 
“TA mortgagee, who is no party to the sale, cannot enforce against a purchaser of 
the mortgaged property an undertaking that he entered into with his vendor, the 
mortgagor to pay the mortgage debt, and the purchaser, is, not a person from whom the 
balanoe is legally recoverable under section 90 of the Transfer of Property Act. 


.- Appeal from a judgment and decrée, dated the 24th March, 1909, 
of the High Court of Judicature for the North-Western Provinces 
at Allahabad, which affirmed a judgment and decree dated the 
16th April, 1907, of the Court of the Subordinate Judge of Mirzapur. 

The facts of the case appear sufficiently from the judgment in 
Famna Das v. Ramautar Pande (1). In this case the mortgagor sold 
his equity of redemption to the respondent and left a considerable sum 
out of the consideration with the latter for payment to the appellant 
in full satisfaction of the mortgage-debt. The respondent did not pay 
the amount and the appellant caused the mortgaged property to be sold 
in execution of his mortgage decree. As the sale did not satisfy the 
whole amount due, the mortgagee prayed for a decree for balance under 
section 90 of the Transfer of Property Act against the other property of 
the-mortgagor as also from the person and property of the respondent. 
The prayer as against the respondent was disallowed by the Courts 
below. The mortgagee appealed to His Majesty in Council. 

Sir Erle Richards, K. C., and Mr. G. Æ. A. Ross, for the Appel- 
lant: The appellant is entitled to call upon Ramautar Pande to pay the 
money due to him under the mortgage, out of the sale proceeds of the 

(1) (1909) I. Le R. 31 All, 382, 
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poperty, which were -expressly left in his hands upon trust and for the 
purpose that such payment should be made. The appellant is entitled 
to a personal: decree- for the full amount claimed against Ramautar 
Pande under section go of the Transfer of Property Act. 

[Lorp MACNAGHTEN referred to /zzat-un-Nissa Begam v- Kunwar 
Pertab Singh \1).] 

Mr. DeGruyther, K. C., and Mr. Dube, for the Respondent Ram- 
autar Pande, were not called upon. © 

The judgment of their Lordships was delivered by 

- Lord Macnaghten.—This is a perfectly plain case. The action 
is brought by a mortgagee to enforce against a purchaser of the mort- 
gaged property an undertaking that he entered into with his vendor. 
The mortgagee has no right to avail himself of that. He was no party 
to the sale. The purchaser entered into no contract with him, and the 
purchaser is not personally bound to pay this mortgage debt. Therefore, 
he is not a person from whom, in the words gf the goth section of the 
Transfer of Property Act, ‘the balance is legally recoverable.” 

Their Lordships will therefore humbly advise His Majesty that 
this appeal must be dismissed with costs. * 

Messrs. Ranken Ford, Ford and Chestér.—Solicitors for the Appellant. 
Messrs. Barrow, Rogers and Nevill. Solicitors for the Respondent 

Ramautar Pande. 

The other Respondents did not a 
JM Pe Appeal dismissed, 
: (1) (1909) L. R. 36 I. A. 203, at 208-9, 10 C. L. J. 313, 


PRESENT : Lord Matnaghten, Lord Shaw, Lord Mersey and 
Mr. Amir Al. 


MIR SARWARJAN 
U, 
FAKHRUDDIN MAHOMED CHOWDHURI AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT CALCUTTA.] 


Specifice performance af contract—Viner— Manager of minors estate or guardian of 
minor, power af, to bind the minor or minor's estate by a contract to purchase 


immovable property— Minors right to enforce specific performance of sucha . 


contract— Mutuality. 4 


It is not within the competence of a manager of a minor's estate or within the 
competence of a guardian of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immovable property. 

Where an agreement for the purchase and sale of immovable property was made 
by .the manager of the minor’s estate, intended to bind the minor or the minor’s estate, 
and the purchase was an advantageous one for the minor, there was no mutuality 
in the contract as the minor was not bound by it; and the minor on attaining majority 
could not obtain specific performance of the contract. 

There is difference between the position and powers of a manager and those of a 
guardian, 


- Appeal from a decree of the High Court at Calcutta, December 6, 
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aed (1906) affirming a decree of the Subordinate J udge of Backergunge 
1911. (February 23, 1904). 
Mir Sanan The suit was brought by the three respondents, alleging zzter alia 
v, that before the auction-purchase by the appellant’s (rst defendant’s) 
ae vendors, the appellant had agreed with one Mr. Garth, who was at that 
Chowdhuri, time manager of the estate of the rst respondent, to sell them the said 
property at the price which might be paid by him, the appellant, 
and they prayed for a decree for specific performance of that agreement. 

The Subordinate Judge passed a decree for specific performance as 
prayed by the respondents, and the High Court, on appeal, afirmed 
that decree. j 

The material facts are sufficiently stated lin their Lordships’ judg- 
ment. Fora report of the proceedings before the High Court, see 
Mir Sarwarjan v. Fakharuddin Mahomed Chowdhury (1). 

The sole question for determination on the appeal was whether the 
manager of a minor’s estate had power to bind the minor or the minor’s 
estate by a contract for the purchase of immovable property. 

Mr. DeGruyther, K. C, and Mr. Kenworthy Brown for the 
Appellant, contended that the respondents were not, nor was any of 
them, entitled to enforce thé alleged agreement, which was not 
authorised by them or entered into for them or any of them ; that the 
said agreement was not ratified by the respondents or Garth on their 
behalf under section 119 of the Indian Contract Act ; and that the 
manager of a minor’s estate had no power to bind the minor or his estate 
by contract for the purchase of immovable property and as the minor 
was not bound bv such a contract, it could not be specifically enforced. 

Mr. A. M. Dunne, for the Respondents, tontended that the agree- 
ment in question was for the benefit of the minor, had been accepted 
and ratified by the respondents and was valid and binding, and that it 
was one enforceable by a decree for specific performance. He referred 
to Mohori Bibee v, Dhurmodas Ghose, (2) and Golam Ahad Chowdhry v. 
Fudhistir Chundra Shaka (3). 

Mr. DeGruyther, K. C, in reply, referred to Fry on Specific 
Performance, 5th ed. 1911, p. 231. 

The judgment of their Lordships was delivered by 
November, 9p. Lord Macnaghten.—This is an appeal from a decree of the High 

Court at Calcutta affirming a decree of the Subordinate Judge of 
Backerganj. 

All the questions raised in the litigation but one were disposed of 
before the appeal was taken to the High Court, and when the case was 
before a Division Bench of that Court, that question was made the 
subject of a reference to the Full Bench. | 

The reference was in the following terms :—" Can specific performance 
of a contract validly entered into on behalf of a minor be enforced? ” 


_ (3) (1906) I, Le R. 34 Cale. 163, 40, L. J. 481. 
(2) (1902) L. R. 30 I. A. 114; I, L. R. 30 Cale, 539; (3) (1902) I, L. R, 80 Calo, 142, 
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The reference came before the Chief Justice and four other Judges P © 
of the High Court. They agreed in returning an answer which seems 1911, 
to be carefully guarded and is perhaps rather enigmatical. The Chief MirSareari 
Justice observed that the question submitted to the Court was “a wide ia Bie 
and far reaching question.” His opinion was that they could only *}*traddin 
“answer the question by saying that if a contract is validly entered Chowdhari. 
into on behalf of a minor, and there is mutuality in such contract it Lord 
might be specifically enforced.” The other learned J udges concurred. Macnaghten, 
The case was then sent back to the Division Bench to be tried out gi 
on the merits. The decree under appeal to the High Court wasa decree 
for the specific performance ef agreement for the purchase and the sale 
of immovable estate. The agreement was expressed to be made 
between a Mr. Garth and the appellant Mir Sarwarjan. Mr. Garth was 
at the time manager of the estate of the respondent No. 1 who was 
then a minor. 
After observing that they had already considered the evidence and 
had “come to the conclusions (1) that it was a contract validly entered 
into and (2) that there is mutuality with regard to it; for ‘the agree- 
ment made by Mr. Garth with Mir Sarwarjanewould seem to be as enforce- 
able against the minor as it is against Mir Sarwarjan.’” The learned 
Judges of the Division Bench stated that they saw no reason to dissent 
from their views already expressed and recorded ‘ (1) that the contract 
was validly entered into particularly, when, as pointed out, it was for 
the benefit of the minor, and was accepted and ratified by him, and (2) 
for the reason given ‘ there is no want of mutuality’ in respect of this 
agreement”, 
The agreement in question was entered into by an agent of 
Mr. Garth, without any express authority from him, but there was some 
evidence that Mr. Garth adopted or assumed to adopt the agreement 
on behalf of the minor. At any rate it was assumed in ooth Courts and 
it was the opinion of the Subordinate Judge that the contract was not 
intended to bind the manager personally, and therefore it was assumed 
that it was intended to bind the minor or the minor’s estate. It was 
also dssumed that the purchase was an advantageous purchase for the 
minor. In this judgment and for the purpose of this judgment their 
Lordships accept all the foregoing assumptions. 
The learned Judges of the Division Bench disposed of the question 
of mutuality at the first hearing in the following terms: “ There is no 
want of mutuality in this case for the agreement made by Mr. Garth 
with Mir Sarwarjan would seem to be as enforceable against the minors as 
it is against Mir Sarwarjan. The acts ofa guardian in this country 
bind the minor. There is no difference between his position and 
powers and those of a manager.” No other cr further reason in regard 
to this point was given by the learned Judges when the case was 
referred back to them. 
Without some authority their Lordships are unable to accept the 
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yiew. of the learned Judges -of the Division -Bench that -there--is no 
differetice between the position and powers of a manager and those of 
a guardian, They are, however, of opines that it is not. within the. 
“competence of a manager of a minor’s estate or within the competence 
ofa guardian.of a minor to bind the minor or the minor’s estate by a 
contract for the purchase of immovable property, and they are further, 
of opinion that as the minor ia the present case was not bound by | the. 
contract there was no mutuality, and that the minor who has noy. 
reached his majority cannot obtain specific performance of the contract. 

. Their Lordships, therefore, will humbly advise His Majesty that, 
the appeal should be allowed, the order of the High Court EAN 
and the suit dismissed. ; 

. The respondent No. I must pay the costs of the appeal, Any costs 
paid under the order of the High Court must be repaid, but there will 
be no other order as to costs in the Courts below. 


© Messrs. T. L. Wilson & Co.—Solicitors for the Appellant. r 
- | Messrs. Kn FRice & Co. —Solicitors for the Respondents, an YA 
J. P.M. l ea 
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Present: Lord Macnaghten, Lord Robson, Str Fohn Edge and i 
Mr. Amir Ali. e 


THAKURAIN LERERAJ KUNWAR. l i 

a v. K 
iS + 2 THAKUR HARPAL SINGH anv orunes. o 
TON APPEAL FROM THE HIGH Court or JUDICATURE AT ALLAHABAD.] ` 


- Hindu Law—Succession—IJmpartible estate—Primogeniture, rule of —Owner devising 
i the estate to his widow—Next reversioner disputing the will— Prdbate—Com- 
X promise——Construction— Character of the estate taken by the next reversioner. <.. 
- The owner of an impartible estate to which the rule of primogeniture applied 
died leaving a will. which purported to give the whole estate absolutely to his widow. 
A probate of the will was granted after objection by the next reversioner, to the widow. 
The next reversioner then sued to recover the estate and pleaded that the will set up 
by the widow was invalid. The parties to the suit entered into compromise wheréby 
it was provided inter alia that the widow should remain in possession during her life- 
time of the entire estate exercising the powers of gadinashin without the power of 
alienation, that after the death of the widow the then plaintiff cr any representative 
who might be living should be the absolute owner of all the movable and immovable 
properties purchased by the testator and should ocoupy the ‘gaddi’ The plaintiff 
reversioner predeceased the widow. On a svit by the widow of this reversioner to 
recover the estate as against certain other members of her husband’s family who were in 
“possession : i 
+ ‘Held, that the rights of the parties to the suit depended on the E of 
the compromise, but not upon the will of the testator, and that the fact that after the oom- 
promise the will was admitted to probate did not affect the rights of the reversionary heir, 
_ Held, also, that the compromise did not change the character of the estate, which 
as an impartible estate devolved on the reversioner on the death of the testator ; ‘that by 
the compromise the reversioner reserving to himself the said annual income out of tha 
estate gave to the widow of the testator a bare interest for her life in the reyersioner’s 
supartible, estate ; and -that on the death of the reversioner the estate as an impartible 
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estate devolved, subjeot to the life interest of the widow of the testator, on the heir of P. O. 


the reversioner according to the rule of primogeniture, and not on his widow, 1911. 
_ Appeal from a judgment and decree of the High Court at Allahabad : pani 


(May, 29, 1908), reversing a judgment and decreeof the District Judge Thakurain 


Lekhraj 
of Jaunpur (February 24, 1906). Kunwar 
The facts of this case are fully stated in the judgment of their Thakur 


Lordships. For a report of the judgment of the High Court, see flarpal Harpal 
Singh v. Lekhraj Kunwar (1). pias 

Str Erle Richards, K. C., and Mr. B. Dube, for the Appellant: 
The estate, though impartible, is alieanable, and Randhir Singh had the 
power to devise it to his widow, 

(Ur. DeGruyther, K. C:—I do not dispute that point, which was 
decided in Rant Sartaj Kuari v, Rani Deora; Ruari (2).] 

Randhir Singh made a will giving the whole estate to Sonao Kunwar, 
his wife, who by virtue of that gift became the absolute owner of the 
estate : Wusammat Surajmant v. Rabi Nath Osha (3). 

The effect of such a transfer of the estate *was that the original 
character of its impartibility and the special custom regulating its 
descent by the rule of primogeniture were destroyed. That is the effect 
of the will, Probate of that will was granted to Sonao Kunwar, and 
the absolute gift of the estate to her is good. ° 

Even if the estate is impartible, the appellant succeeds to it, unless 
it is established that the estate is impartible and also that succession to 
it is governed by the rule of primogeniture. But, here, by virtue of 
the compromise, Sheopal Singh acquired an absolute vested interest 
in the estate subject to the life interest of Sonao Kunwar. That interest 
of Sheopal Singh was his self-acquired property and passed to his 
widow on his death under the ordinary rule of descent of self-acquired 
property of a Hindu governed by the Mitakshara law: Pertasami v. 
- Pertasamt (4) and the Shivagunga case (5). Reference was also made 
to Abdul Wahid Khan v. Mussamut Miran Bibi (6). 

Mr. DeGruyther, K. C., and Mr, G. E. A. Ross, for the Respondents 
were not called upon, but they referred to hunni Lal v. Gobind 
Krishna Narain (7), as to effect of a compromise. 

The judgment of their Lordships was delivered by 

Sir John Edge.—This is an appeal by Thakurain Lekhraj Kunwar November, 22 
(the plaintiff) from the decree of the High Court of Judicature for the 
North-Western Provinces of India, dated the 29th of May 1908, which 
set aside the decree in the plaintiff’s favour of the District Judge of 
Jaunpur, and dismissed the plaintiff’s suit and certain objections which 
had been filed by her. 

In the suit in which the decree now under appeal was made the 
plaintiff, who was the widow of Sheopal Singh, claimed proprietary 


(1) (1908) I. L, R. 30 All. 406. (4) (1878) L, R. 5. I A. 61. 
(2) (1888) L. R 151. A. 81. (5) (1868) 9 M. I. A. 539, 
(3) (1907) L. R. 35. I. A. 17, (6) (1885) L. R. 12 I, A, 91, 


(7) (1911) L. R. 38 I. A. 87. 
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possession of the viasa¢ of Singra Mau in the district of Jaunpur, and 
mesne profits. The defendants to the suit, who are respondents to this. 
appeal, are Thakur Harpal Singh, a distant cousin in the male line of 
Sheopal Singh, Shamsher Bahadur Singh, a younger brother of the 
father of Thakur Harpal Singh, Raghuraj Bahadur Singh, and Rampal 
Singh, minors, sons of Shamsher Bahadur Singh, and Thakurain Janki 
Kunwar, the widow of Rudarpal Singh, who was a brother of Sheopal 
Singh, and had died without male issue. The last common ancestor of 
Sheopal Singh and Thakur Harpal Singh was Dammar Singh. 

The District Judge of Jaunpur gave the plaintiff Thakurain Lekhraj 
Kunwar a decree for possession as a Hindu widow, and decreed mesne 
profits. From that decree the defendants, Thakur Harpal Singh and 
Shamsher Bahadur Singh, on his own behalf and as guardian of his sons 
Raghuraj Bahadur Singh and Rampal Singh appealed to the High Court, 
and in that appeal the plaintiff filed objections to the decree of the 
District Judge, claiming that she was entitled to a decree for possession 
of the Singra Mau estate as an absolute owner, and not merely for the 
estate of a Hindu widow. The defendant, Thakurain Janki Kunwar 
did not defend the suit ; she claimed no interest. 

The question upon which this appeal depends is a short one. The 
estate of Singra Mau descended in the male line from Dammar Singh 
as animpartible estate to one Randhir Singh, who died without issue 
male in January 1895. In the family to which Randhir Singh, Sheopal 
Singh, and Thakur Harpal Singh belonged the rule of primogeniture 
applied so far as this estate of Singra Mau was concerned. The pedigree 
of the family will be found in the judgment of the High Court ; it is 
sufficient now to say that Sheopal Singh, who was the plaintiff’s 
husband, was the son of Jagurnath Singh, a younger brother of Randhir 
Singh, and that on the death of Sheopal Singh without a son in 
July, 1899, the defendant Thakur Harpal Singh was, subject to the 
life interest of Thakurain Sonao Kunwar under a compromise, the next 
member of the family who was entitled to the possession of Singra 
Mau, if the estate was then impartible. The question as to whether 
the estate had ceased to be impartible or had continued to be and was 
impartible on the death of Sheopal Singh depends upon the construc- 
tion of an agreement of ¿compromise of the 25th of April, 1896, to which 
Sheopal Singh and Thakurain Sonao Kunwar, who was the junior 
widow of Randhir Singh, were the parties. 

Randhir Singh, who was then 74 years of age, and in possession of 
the impartible estate of Singra Mau, made a will on the 15th December 
1894, by which he left his entire estate and every kind of movable and 
immovable property of which he was then in possession to Thakurain 
Sonao Kunwar, his junior wife. It is admitted that if Randhir Singh 
was then of testamentary capacity he had power as the owner in posses- 
sion of the impartible estate of Singra Mau to make that will, and by it 
to put an end to the impartibility of the estate, and to exclude his nephew 
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Sheopal Singh from the succession, which was the effect of the will as it 
was executed. After the death of Randhir Singh his widow Thakurain 
Sonao Kunwar applied for a grant to her of probate of the will. Sheopal 
Singh and others filed objections to probate being granted ; thereupon 
in March 1896 Sheopal Singh brought a suit in the Court of the Subor- 
dinate Judge of Jaunpur against Thakurain Sonao Kunwar and Thaku- 
rain Shankar Kunwar, the senior widow of Randhir Singh, a pro formå 
defendant, and Babu Soridat also a pro yormdé defendant, in which Sheo- 
pal Singh alleged that when Randhir Singh was seriously ill and on the 
point of death, and quite incapable of entering into any contract or of under- 
standing any transaction, the well-wishers of Sonao Kunwar and Shankar 
Kunwar, having colluded together, caused the will to be executed. Sheopal 
Singh further alleged in that suit that according to the old custom and 
nature of the property, and also on the strength of right of survivorship 
the right to occupy the gaddi, and to enter into possession of the entire 
estate devolved upon him on the death of RandhirSingh, and he prayed 
for a declaration that the will of the 15th of December 1894 was null and 
void as against him and the estate, and for a decree dispossessing Thaku- 
rain Sonao Kunwar and Thakurain Shankar Kunwar, and awarding abso- 
lute possession to him, Sheopal Singh, over “the entire estate of Singra 
Mau, together with zm/aks, movable and immovable property appertain- 
ing to the said estate. 

On the 25th of April 1896 Sheopal Singh and Thakurain Sonao 
Kunwar entered into an agreement of compromise which was executed 
by them and was in the form of a petition to the Court of the Subordinate 
Judge of Jaunpur in the suit which had been brought by Sheopal Singh 
against Sonao Kunwar, Sharfkar Kunwar, and Babu Soridat. That peti- 
tion was presented to the Court of the Subordinate Judge, and on the 
27th of April 1896, the Subordinate Judge made a decree in the suit in 
accordance with the petition giving possession of the estate to Sonao 
Kunwar for her life subject to the terms of the compromise. 

The petition of compromise was as follows :— 

“tr, The name of Musammat Thakurain Sonao Kunwar will continue 
to be recorded in the revenue papers in the same way in which it stands 
recorded, and she will remain in possession during her lifetime of all 
the movable and immovable properties, of which Rai Randhir Singh was 
in possession, exercising the powers of gaddinashin (occupation of gaddz) 
without the power to transfer or charge the estate in any way.” 

“2, I, Thakur Sheopal Singh, will take the sum of Rs. 12,000 a year 
at the rate of Rs. 1,000 per month from Musammat Thakurain Sonao 
Kunwar for all my expenses, and I, Musammat Thakurain Sonao Kunwar, 
will pay the same. I, Thakur Sheopal Singh, will not interfere with the 
estate in any way in the lifetime of Musammat Sonao Kunwar. After 
the death of Musammat Thakurain Sonao Kunwar, I, Thakur Sheopal 
Singh, or any representative of mine who may be living at that time, will 
be the absolute owner of all the movable and immovable properties 
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possessed by Rai Randhir Singh, and will occupy the gaddi. In case of 
non-payment of the fixed annual allowance, I, Thakur Sheopal Singh, 
will have power to recover the same by instituting a suit and attaching 
the profits and movable property belonging to Thakurain Sonao Kunwar.” 

“3, If], Thakur Sheopal Singh, have to go to any member of the 
brotherhood, or any 7ais on the occasion of any ceremony or otherwise, 
I will have authority to take as much equipage beloning to the estate as I 
require, and when I go out for recreations, &c,, I will take any convey- 
ance I like for my use. Thakurain Sonao Kunwar will have no power to 
forbid me.” : 

“4. If, on any particular occasion, any indispensable necessity arise 
in the estate, and it be necessary to take a loan, we, Thakur Sheopal 
Singh and Musammat Thakurain Sonao Kunwar will, in concurrence with 
each other, borrow five or ten thousand rupees, and repay the same 
gradually from the profits of the estate.” 

“e, I, Thakurain Sonao Kunwar, also accept all the aforesaid condi- 
tions. It is therefore prayed that the case may be struck off as a con- 
tested one on the basis of this compromise, and the costs incurred by the 
parties be charged against themselves. This compromise may be em- 
bodied in the decree. Musammat Thakurain Shankar Kunwar and Soridat, 
pro jormé defendants, have been exempted.” 

Sheopal Singh died on the 27th of July 1899 without issue male, and 
without having made any disposition by will or otherwise of his interest 
in the Singra Mau estate. Thakurain Sonao Kunwar, who had been in 
possession of the estate under the compromise of the 25th April 1896, 
died on the zoth of June 1904, and thereupon Thakurain Lekhraj Kun- 
war and Thakur Harpal Singh respectively claimed possession of the 
estate. On the 6th of July 1904 the Collector of Jaunpur ordered muta- | 
tion of names in favour of Thakur Harpal Singh ; from that order Thaku- 
rain Lekhraj Kunwar appealed to the Commissioner of Benares, who on 
the 2nd of September 1904 dismissed the appeal. 

The District Judge of Jaunpur in his judgment in this suit held that 
the estate had descended to Thakurain Sonao Kunwar under the will of 
Randhir Singh by an entirely new title, and had thereby lost its character 
of impartiblity, and was no longer subject to the special custom of descent. 
The District Judge further held that the estate which Sheopal Singh 
would have taken had he survived Thakurain Sonao Kunwar, would be 
self-acquired by Sheopal Singh as arising out of the contract of compro- 
mise with Thakurain Sonao Kunwar. As the learned Judges inthe High 
Court rightly observed, the District Judge went behind the compromise 
and held that the will was a valid will binding on Sheopal Singh, and 
determined what in his opinion were the rights of the parties before the 
compromise, the very thing the avoidance of which led to the compro- 
mise. The learned Judges in the appeal in the High Court held that 
the rights of the parties to this suit depended upon the construction of 
the compromise, but not upon the will of Randhir Singh. With that 
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conclusion their Lordships in this appeal agree. They also held that :— 

“Upon the language of the compromise it is not possible to hold 
that the character of the estate, as it had been handed down from father 
to son for generations was changed. As an impartible estate Sheopal 
Singh laid claim to it, and the compromise provided that as an impartible 
estate it should devolve upon him.” 

And they accordingly dismissed the suit. 

Their Lordships consider that the High Court put the only possible 
construction upon the agreement of compromise. Sheopal Singh never 
admitted the validity of the will as against him, and never admitted that 
Thakurain Sonao Kunwar had obtained any title under the will. It is 
obvious from the terms of the compromise that Sheopal Singh consis- 
tently maintained that the will was invalid, and consequently that Thaku- 
rain Sonao Kunwar had taken no title under it, and that the estate as an 
impartible estate had vested in him on the death of Randhir Singh. By 
the compromise Sheopal Singh, reserving to himself an income of 
Rs. 12,000 a year out of the estate, gave to Thakurain Sonao Kunwar a 
bare interest for her life in his impartible estate. Sheopal Singh in the 
agreement of compromise carefully providedsthat on the death of Thaku- 
rain Sonao Kunwar, he or his successor should be the absolute owner of 
the estate and should occupy the gaddz; that on the occasion of any 
ceremony, or when he should go out for recreation, he should have the right 
to take as much equipagé and any conveyance belonging to the estate 
for his use as he should require, and that Thakurain Sonao Kunwar should 
have no power to forbid him ; and that should it be indispensably necessary 
to raise any money on the estate by way of loan, he and Thakurain Sonao 
Kunwar should in concurrence with each other borrow Rs. 5,000 or Rs. 
10,000 and repay the same gradually from theprofits of the estate. Under 
the compromise Thakurain Sonao Kunwar had no power to encumber 
the estate for any purpose, except in conjunction with Sheopal Singh. 
The terms to which their Lordships have referred are consistent only with 
the construction placed upon the compromise by the High Court, and 
there are no terms in the compromise which suggest any other construction. 
To these terms Thakurain Sonao Kunwar submitted. It may be mentioned 
that the Subordinate Judge of Jaunpur before making his decree of the 
27th of April-1896, took the precaution of ascertaining that Thakurain 
Sonao Kunwar understood the terms of the compromise. The High Court 
rightly dismissed the suit of Thakurain Lekbraj Kunwar. 

The fact that‘after the compromise the will of Randhir Singh was 
admitted to probate did not affect the rights of Sheopal Singh, 

Their Lordships will humbly advise His Majesty that the judgment 
and decree appealed against should be affirmed and the appeal dismissed 
with costs. 

Messrs. Sumnerhays and Son,—Solicitors for the Appellant. 

Messrs. Barrow, Rogers and Nevill.—Solicitors for the Respondents. 
J. M. P. Appeal dismissed, 
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PRESENT :—Lord Macnaghten, Lord Robson, Sir Fohn Edge and 
; Mr, Amir Ah. 
JIT SINGH AND ANOTHER 
v. 
MAHARAJ SINGH. 
[ON APPEAL FROM THE Hiau Court oF JUDICATURE AT ALLAHABAD. | 
Privy Council Practice—New point, 

Tt is not ugual to allow a point to be raised on appeal to the Privy Council whioh 
has not been discussed in the Court below, and upon wane their Lordships have not 
got the assistance of the Court below. 

Exparte appeal from a judgment and decree of the High Court 
at Allahabad, dated the zoth of February, 1907, which set aside a 
decree of the Subordinate Judge of Shahjahanpur, dated the 13th 
March, 1904, which dismissed the claim of the plaintiff (respon- 
dent) with costs. On appeal the High Court decreed his claim for the 
property in suit, a portion of which was in the possession of the defen- 
dants (appellants.) 

The question for determination in the appeal was whether Khangar 
Singh, the father of the respondent, died before or after one Ummed 
Kunwar, a Hindu widow, whose name during her lifetime was recorded 
in the Revenue Registers in respect of the property in suit. The material 
facts are these: Harhar Singh, Himmat Singh and Bahadur Singh were 
three full brothers, the sons of Nekchal Singh. They separated in the 
lifetime of Harhar Singh and a large property fell to his share. After 
his death his widow Ummed Kunwar obtained possession of his property 
as a Hindu widow. She died onthe 15th of March, 1892, and the two 
sons of her daughter, named Khangar Singh and Bishun Singh, became 
the heirs and owners of the property in equal shares. 

Khangar Singh, the father of the plaintiff respondent died on the ` 
29th July, 1892, and his estate devolved on the plaintiff, who asked the 
defendants to deliver possession of the property left by the husband 
of Umed Kunwar but they refused to deliver possession. 

The plaintiff brought this suit and prayed that he might be put in 
absolute possession of the property to which he was entitled by right 
of inheritance from Khangar Singh the daughter’s son of Harhar Singh 
whose representative the plaintiff was. The first defendant Jit Singh 
pleaded znfer ata that Khangar Singh the father of the plaintiff 
predeceased Ummed Kunwar and that, therefore, the plaintiff had no 
right to the property in dispute, that Himmat Singh, Bahadur Singh, 
Harhar Singh and Nirmal Singh were all members of ajoint Hindu 
family; that the name of Musammat Ummed Kunwar had been entered 
in the papers only for her consolation and satisfaction on account of 
her being a widow; and that Harhar Singh’s daughter died childless 
and that the father of the plaintiff was not her son. 

The Subordinate Judge dismissed the suit with costs. He decided 
the third issue (“when did Khangar Singh die”) against the plaintiff 
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by finding that the oral evidence produced by the plaintiff did not 
prove that Khangar Singh died after Ummed Kunwar, and, in view of this 
finding he held that it was not necessary to decide the remaining issues. 

The plaintiff appealed tothe High Court. It was heard with, 
what the High Court in their judgment termed ‘connected appeals” 
which were numbered 263, 264 279 and 289. 

The learned Judges of the High Court pointed out that the Subor- 
dinate Judge on the issue whether Khangar Singh did or did not prede- 
cease Ummed Kunwar, came to the conclusion in suit No 52, “that 
Khangar Singh survived his grandmother, a conclusion opposed to his 
finding in Maharaj Singh’s suit. 

The learned Judges then referred to evidence not in the record of 
the present suit and concluded their judgment in Case No 264 of 1904 
as follows: “ Under these circumstances we are unable to say that the 
latter conclusion arrived at by the learned Subordinate Judge as to the 
time of Khangar's death is wrong.. Upon the findings at which we have 
arrived in concurrence with the Court below that? Court was justified in 
decreeing one-half of the claim of Bishan Singh and the suit of Bed Kun- 
war, and the appeals filed against the decrees in these suits must fail, 
That Court should have decreed the claim of "Maharaj Singh and his appeal 
must prevail,” The result of this decision was that the following order was 
made by the Court in the appeal of Maharaj Singh (No 170 of 1904.) the 
respondent in the present appeal :— 

“This is the appeal of Maharaj Singh in the suit brought by him 
which was dismissed by the Court below. For the reasons stated by us 
in our judgment in first Appeal No. 264 of 1904, decided to-day, this 
appeal must prevail. We accordingly decree the appeal, set aside the 
decree of the Court below, and make a decree in favour of Maharaj Singh 
on the same terms as the decree made by the Court below in the suit of 
Bed Kunwar (No. 52 of 1904). The appellant will get his costs here and 
in the Court below. The costs inthis Court will include fees on the 
higher scale.” 

The defendants Jit Singh and Musammat Dharam Kunwar, there- 
upon appealed to His Majesty in Council. 

Mr. G. E. A. Ross for the Appellants: The question is whether 
Khangar Singh died before or after Ummed Kunwar. The Subordinate 
Judge held that the plaintiff failed to prove that Khangar Singh died 
after Ummed Kunwar. But the High Court on appeal came to a difer- 
ent conclusion and held that the lady predeceased Khangar Singh. In 
arriving at this conclusion the High Court relied upon the evidence 
recorded in two other cases, in which both Courts in India found that 
Khangar Singh died after Umed Kunwar. The High Court erred in 
relying upon the evidence not actually recorded in this case. There 
is nothing to show that the parties in this case ever agreed to treat 
the evidence recorded in the other two cases as the evidence in 
this case, 
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[Lorp MACNAGHTEN : It seems that the findings on the question are 
concurrent, Their Lordships cannot hear any argument on that point.] 

There is another point, vzz., that the plaintiff who is the respondent 
here, is not entitled to bring the suit during the lifetime of his uncle 
Bishun Singh, It is a pure question of law, and the appellants are 
entitled to raise it, though it is not discussed in the Court below. 

[LORD MACNAGHTEN : The point was not raised in the Court below 
and we cannot allow you to raise it here.] 

Questions of law are sometimes allowed to be raised here for the 
first time. Points of limitation, for example, have been so raised. 

[LorD MacnaGHTen: That is by statute. The Court can deal 
with a question of limitation even though the parties do not raise it. S 

The respondent did not appear, 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—It is not usual to allow a point to be raised 
here on appeal which has not been discussed in the Court below, and upon 
which their Lordships have not got the assistance of the Court below. 

On this ground their Lordships will humbly advise His Majesty 
that this appeal should be dismissed. 

Messrs. Barrow, Rogers and Nevill. cane as for the Appellants. 

The Respondent did not Appear. 


J. M. P. : Appeal dismissed, 


CRIMINAL: REVISION. 


Before Mr. Fustice Caspersz and Mr. Fustice Sharfuddin. 
GAJENDRA GHORAI AND OTHERS 
v, n 
EMPEROR.” 

Rioting— Growing erop—Cirvil Court decree—Delivery of possession— Resistance. 

Persons, who actually grew the disputed crop and who were no parties either fto the 
civil suit for possession which was decreed against their landlord, or to the delivery 
of possession of the land, were justified in claiming what they bad grown and in 


resisting the action of the complainant when he went to take possession under the 
decree of the civil Court, 


Application for Revision, by the Accused. 

The facts briefly stated were as follows : One Panchu Ghorai complained 
against the petitioners, Gajendra Ghorai, Daroo Ghorai and Satru Bera 
alias Kasi Bera that on the 25th November, 1910, the petitioners and 
several others were cutting paddy from the land cultivated by the 

complainant as a žag tenant under one Baidya Nath Badya and as he 
protested they beat him and his son and others with /aties. The 
petitioners in reply stated that they were in possession of.the lands as 
bhag tenants under one Sukhmoy Bera, had grown the crops and the 
complainant or his alleged master never had possession of the lands. It 


* Criminal Revision No. 360 of 1911, against the order of the District Magistrate of 
Midnapur, dated the 2ist March, 1911, “modifying that of Babu A. K. Dutt, Sub- 
Deputy Magistrate of Contai, dated the 27th February, 1911. 
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was found as a fact that the crop for which the quarrel took place, was OBIMINAIs 
grown by the petitioners in their capacity as d4agdars, Baidyanath yg, 
obtained an exfarte decree in the civil Court against Sukhamanion the | read 
14th March, 1910 declaring his right to the land, and, in pursuance of rar si 
that decree, he secured possession. The Sub-divisional Magistrate con- Em ie : 
victed the petitioners of offences under sections 147 and‘ 323 of the siti 
Indian Penal Code and sentenced them under the former section, each 
to undergo rigorous imprisonment for 4 months and under the latter 
section each to undergo rigorous imprisonment for three months, the 
sentences to run concurrently. Against that order, the petitioners ` 
appealed to the District Magistrate, who set aside the conviction and 
sentence under section 323, Indian Penal Code. The petitioners then - - 
moved the High Court. 

Babu Dasarathi Sanyal for the Petitioners. 

Babu Baranasibast Mukerjee (for Babu Sajani Kania Sinka), for 
the Opposite Party. 

The judgment of the Court was as follows : 

Tnis Rule involves a contest between two persons who are, res- 
pectively, the under-tenants of Baidyanath and Sukhamani Dey. Baidya- 
nath bought the disputed land from the guardian of a certain minor. 
That minor, however, subsequently, sold the same land to Sukhamani 

Dey. Thereupon, Baidyanathjobtained an ex parte decree on the 14th 

March, 1910, declaring his right to the land ; and, in pursuance of that 
decre, he secured possession. 

Now, the riot in respect of which the petitioners have been con- 
victed, and which conviction bas been upheld by the District Magistrate 
on appeal, was due to an assertion of right by the petitioners who held 
as bhagdars under Sukhamani. It has been found that the crop for 
which the quarrel took place, was grown by Sukhamani, that is, by the 
petitioners who would be. entitled’ to possession of the same in their 
capacity as bhagdars. The:decree in favour of Baidyanath was one passed 
in a suit to which the petitioners were not parties; and, even if they 
had been parties, we are not prepared to accept the contention that 
7 possession of the land would necessarily connote delivery of possession 
of the crop grown thereupon. On this point, Mr. Justice Jackson in 
Afatoolla Sirdar v. Dwarka Nath Mottry (1), the case to which the 
District Magistrate has referred, expressed his judgment with some 
uncertainty. He was then dealing with the sale of an under-tenure for 
arrears of rent under section 66 of Bengal Act VIII of 1869. 

On general principles, however, there can be no doubt that the 
petitioners, who actually cultivated the disputed crop, being no parties 
either to the suit or to the delivery of possession of the land were 
justified in claiming what they had grown and in resisting the action of 
the complainant when he went to take possession. We are not prepared 
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ORIMINAL to, say.that the right of private defence was exceeded in the circumstances 


- 


“191p, of this case. 


Gee The Rule is, therefore, made absolute and the conviction and 
: “Ghorai. sentences are set aside. _ : 
0, = The petitioners will be discharged from the obligation of their 
„Emperor A 
pans bail bonds. 
A T.M, | Rule made absolute, 


Before Mr. Justice Holmwood and Mr. Fustice Sharfuddin. EN 


CRIMINAL, BEPIN BEHARI DE 

1911, ; | Ue a l 

—— THE EMPEROR, ON THE PROSECUTION OF 
March, 8l: > ~ ANNADA CHARAN MITRA.” 





Criminal Procedure Code (Act V of 1898), See, 35 OL. (8)—' Aggregate sentence, 

Under cl. (3) of section 35 of the Code of Criminal Procedure, for the purposes 
of appeal, the aggregate sentence of one month under each of two sections is to be 
taken to be a single sentdhoe of two months, though the sentences were ordered to run 
concurrently. 

Application for Revision by the Accused. 

- The facts of the case briefly stated were as follows: The’ petitioner 
‘was convicted under sectiofis 504 and 323 of the Indian Penal Code and 
‘sentenced to a month’s rigorous imprisonment under each of the sec- 
‘tions, the sentences to run concurrently. Against this order, the 
‘petitioner appealed to the Court of the Sessions Judge, who dismissed 
the appeal on the ground of jurisdiction, holding that the total sentence 
-that the applicant had to undergo was one month’s rigorous imprison- 
‘ment, as the word ‘aggregate’ means the combined effect of the sen- 
tences. Against the order of the Sessiens Judge, this application for 
revision was made. 

Babus Dwarka Nath Mitter and Manindra Nath Banerjee for the--. 
‘Petitioner. i 

No one appeared for the Opposite Party. 

The judgment of the Court was as follows: ' ; 

We'are of opinion that this Rule must be made absolute on the 
first ground, namely, that the wording of section 35, Crimimal Procedure 
‘Code, indicate that the aggregate sentence of one month under each 
‘section must be. taken to be a single sentence of two months. It is, 
‘therefore, not within our jurisdiction to decide the other point on 
‘which the Rule was issued. 

The case must go back to the lower appellate Court which will 
hear the appeal according to law and, in doing so, will take into con- 
‘sideration the second ground on which we issued this Rule. 

In the meantime, the petitioners will remain on the same bail. 

Ae To Moe ih; i Case sent back, 


* Oriminal Revision No. 252, of 1911, “against an order of B. B. Newbould, Esq, 
_Sessions Judge of Dacca, dated the 15th February, 1911, affirming that of 8. K, 
Sawday, Esq., Sub- Divisional Magistrate of Munshigunj, dated the 28rd December, 1910. 
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Before Mr, Fustice Mookerjee and Mr. Fustice Caspersz. 
DULHIN MATHURA KOER 
D, 
BANGSIDHARI SINGH." 


Execution sale, setting aside of-—Civil Procedure Code (Act V of 1908), O. 21, R. 89— 
Default—Act of Court—Conditional deposit—Condition withdrawn after objection 

— Deposit available for vayment—' Person owning property, if can apply. 
A petitioner is not prejudiced by his failure to make an application accompanied 





with deposit under Order 21, Rule 89 of the Code of Civil Procedure on the last day by: 


an act of Court. A fresh presentation of the application and the deposit of money on. 
the day following will be sufficient compliance with the provision of law, 

A deposit under Order 2t, Rule 89 of the Code of Civil Prooedure, in order to be a 
valid deposit, must be unconditional. When a deposit is made with a condition that a’ 
“sum may not be drawn out at once but may be retained in Court until a certain event 
happened, it is not a good deposit. 

Where a conditional deposit was made, which was dipte by Court without any 
question, and As soon as objection was taken by the decree holder, the petitioner 
withdrew the condition, so that the money became available for payment to the decree- 
holder before he had made any attempt to withdraw the money from Court : 

Held, that the deposit was valid and sufficient for Yeversal of sale, 

A person who acquired title to property long before the sale and execution proceed-. 


ings, has no locus standi to make an application for reversal of sale uader Order 21, Rule 
89, of the Oode of Civil Procedure, 


Application by the Petitioner. 

Application for reversal of an execution sale under Order 21, ‘Rule 89. 
of the Code of Civil Procedure. 

The material facts and arguments appear from the judgment.. . . 

Dr. Rash Behary Ghose and Babus Chandra Sekhar Prosad Singh 
and Nabin Chandra Burdolat for the Petitioner. 

Mr. B. C. Mitter and Babus Mahendra Nath Roy, Ganes Duti 
Singh and Harendra Krishna Mukerjee for the Opposite Party. C. A. V. 

The judgment of the Court was delivered by ig 

Mookerjee J.—We are invited in this Rule to set aide an order, 
“by which the Court below has dismissed an application for reversal of an 
execution sale under Rule 89 of Order 21 of the Civil Procedure Code 
of 1908. The circumstances, under which the order in question has been 
made, have not been disputed before this Court. The property in dis- 
pute is a house which admittedly belonged to one Naunidh Koer. The 
-case for the petitioner is, that on the 5th November, 1907, she purchased 
the house at a sale in execution of a certificate under the Public Demands, 
Recovery Act issued against Naunidh Koer for recovery of arrears of road- 
cess. Onthe 21st September, I910, in execution of a money-decree, 
held by one Bangshidhari Singh against Naunidh Koer, the house was 
brought to-sale and purchased by. the decree-holder. The Court was 
closed from the 2nd October till the 3rd .N ovember, 1910. „Oa the 4th 


* Civil Rule No. 800 of L911, against an order of Babu Tarak Nata D utt Subar- 
dinate Judge of Patna, dated the ‘19th December, 1919.7 :- 


t 4 


Aprti, 20. 
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GIVIT; November, when the Court re-opened, one of the officers of the petitioner 
1911, took to the Court an application for reversal of the sale under Rule: 89 of 

Dulhin Order 21 of the Code of 1908. The presiding officer, it appears, had, 

Mathura Koer for some unexplained reason, left the Court earlier than usual; and when 

Bangsidhari the application was presented to the Sheristadar, at 5 o'clock in the 
Singh, afternoon, he made a note upon it to the effect that it had been so presented, 

but refused to accept the money, on the ground that he had no authority, 

to receive it. On the next day, the petition was presented again and 
registered, and the money was also deposited. 

The decree-holder auction-purchaser objected to the reversal of the 
sale on three grounds, namely, frst, that the application had been pre- 
sented beyond the time prescribed by the law, and was consequently of 
no avail to the petitioner ; secondly, that the deposit was not uncondi- 
tional, and was consequently not a valid deposit within the meaning of 
the Rule; and, ¢hzrdly, that the petitioner had no ocus standi to make . 
the application, becauge, upon her own allegation, her interest, if any, 
had accrued not only before the sale, but so long before the execution 
proceedings commenced that it could not be affected thereby. The Subor- 
dinate Judge held that tHe first two objections taken by the decree- 
holder auction-purchaser, were well-founded, but that the third could not 
be sustained. In this view, he dismissed the application for reversal of 
the sale. The petitioner has now applied to this Court, and invited us 
to consider the Jegality of the order made by the Subordinate Judge. 
In our opinion, the order must be affirmed, but not on the grounds 
stated by the Subordinate Judge. 

In so far as the first objection, taken by the decree-holder auction- 
purchaser, is concerned, we are of opinion, that there is no substance in 
it. Upon the facts stated, it is clear that the failure of the petitioner to 
make the application, accompanied by the deposit, on the day the Court 
te-opened, was due to an act of the Court itself. Consequently, upon the 
principle explained in the case of Makomed Akbar Zaman Khan.v. 
Sukhdeo Pande (1), the position of the petitioner could not be prejudiced 
in any manner. She had done her best to comply with the require- 
ments of the statute, and the difficulty which has arisen was occasioned, 
because the presiding officer had left the Court earlier than usual. Under 
such circumstances, the fresh presentation of the application and the 
deposit of the money, on the day following, would be sufficient compli- 
ance with the provisions of the law. 

In so far as the second objection, urged by the decree-holder 
auction-purchaser, is concerned, it is, in our opinion, equally unsub- 
stantial. It appears that the petition, which accompanied the deposit, 
éontained a statement that the money was not to be paid out to the 
decree-holder auction-purchaser till the disposal of a suit which had. 
been commenced’ by the petitioner -in another Court. Now, it is 
perfectly true that a deposit, under Rule 89 of Order 21, in order 


(1) (1911) 13 0. L, J. 467. 
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: a gina 
that it may. be a valid deposit, must be unconditional, -because the Omm 


deposit is to be made for payment to the purchaser and the decree-holder. 1011. 
When, therefore, a deposit is made with a condition that the sum may Dathin 


not be drawn out at once but may be retained in Court until a certain Mathura Koer 
event has happened, it is not a good deposit within the meaning of the 
Rule; see Skakoti v. Fotindra Mohon (1). The case of Hanooman 
Singh vy. Luchman Sahoo (2), is not opposed to this view. There, the 
deposit, when made, was unconditional, and it was only subsequently 
that an infructuous attempt was made by the petitioner to fasten a 
condition thereupon. The Court held that the deposit, if good when 
made, cannot be invalidated by a subsequent act on the part of the 
petitioner not authorised by law. On this principle, it may well be 
contended, that the deposit in this case ought not to be treated as valid, 
because a condition was annexed thereto. It appears, however, that 
the deposit was accepted by the Court without any question, and as 
soon as objection .was taken by the decree-holdgr, the petitioner with- 
drew the condition, so that the money became available for payment to 
the decree-holder before he had made any attempt to withdaw the money 
from Court. Under such circumstances, we are not prepared to hold 
that the deposit was invalid, and not sufficieat for reversal of the sale. 
The position might have been diffzrent, if, upon objection taken by the 
decree-holder, the petitioner had persisted in her effort to annex a 
condition to the deposit. Tae decree-holder was not prejudiced in any 
manner by the insertion of the prayer, in the application of the 
petitioner, that the money should be retained in Court, and he was 
substantially in the same position in the end as if such prayer had never 
beea made.. We must consequently hold that there was substantially a 
valid deposit within the time limited by law, sufficient for reversal of 
the sale. 

In so far, however, as the third objection, taken by the decree- 
holder auction-purchaser, is concerned, it was, in our opinion, erro- 
neously over-ruled by the Subordinate Judge. As already stated, the case 
for the petitioner is that, so far back as the 5th November, 1907, she had 
acquired, by purchase at the certificate sale, a good title to the property 
in question, in other words, that, at the time when the property was 
sold, on the 21st September, 1910, as the property of Naunidh Koer, 
the latter had no subsisting interest therein. It is manifest, therefore, that 
the petitioner hasinot been, in any manner, affected by the sale. Under 
these circumstances, the question arises whether she is entitled to make 
an application for reversal of the sale under Rule 89 of Order 21, 
That Rule, we quote only so much of it as is relevant to our present 
‘purpose, provides as follows: ‘Where immovable property has been 
_sold in execution of a decree, any person, either owning such property 
or holding an interest therein by virtue of a title acquired before 
such sale, may apply to have the sale set aside” on certain prescribed 

(1) (1896) 10, W. N, 133, . =| (2) (1904) 8 O..W. N. 356, / 
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CIvIL, conditions. It may seem, at first sight, that the language of this Rule 
iil is comprehensive enough to include a person in the position of the 
Danin _ Petitioner. It may be contended, that here immovable property has 
Mathura Koer been sold in execution of a decree ; the petitioner is the person who 
eae E owns such property by virtue of a title acquired long before the sale ji 
Singh, she is consequently competent to apply to have the sale set aside. 
ane J. In our opinion, this construction, though it may be justified "by the 
~ language of the Code, is not the right construction of the Rule in question. 
Rule 89 reproduces section 310A, which was inserted in the Code 

of 1882 by Act V of 1894. That section provided that any person, 

whose immovable property has been sold under Chapter XIX of the 

Code of 1882, may, at any time, within 30 days from the date of sale, 

apply to have the sale set aside. Upon the construction of this section, 

it is well-known, two questions arose, upon which there was some diver- 

gence of judicial opinion. The first point, which arose for considera- 

tion, was whether aeperson, who had acquired an interest in the pro- 

perty after the sale sought to be set aside, had taken place, was com- 

petent to avail himself of the benefit of the section ; the question arose, 

for instance, whether a person, to whom the judgment-debtor sold or 
mortgaged the property after the sale in execution, was entitled to 

apply under the section. Upon this point, as we have already stated, 

the different High Courts were not agreed: see Hazari Ram v. Badai 

Ram (1), Appaya v. Kunhatt (2) and Manickka v. Rajagopala (3); see 

also Ramchandra v. Rakhmabai (4), Mulchand v. Govind (5), Erode v. 
Puthiedeth (6), and Kunja v. Bhupendra (7). To settle this diver- 

gence of judicial opinion, the Legislature has introduced the words “ by 

virtue of a title acquired before such sale.” The second question, 

which arose for consideration was, whether the person, who sought to 

avail himself of the provisions of section 310A, must have been full 

‘owner of the property sold, or whether it was sufficient that he should 

have an interest in the property affected by the sale: Miya Nanda 

Patra v. Hira Lal Karmakar (8), overruled by a Full Bench in Faresh 

‘Nath w. Nabogopal (9) and Mallikarjunadu v. Linga Murti (10). In 

order to ‘settle this divergence of judicial opinion, the Legislature has 
introduced the words, “either owning such property or holding an in- 

‘terest therein.” In order to give effect, however, to the policy of the 
Legislature upon the two points just mentioned, the Rule appears to 

have been re-drafted, with the result that the phraseology has been so 

altered as to lend some colour of support to the interpretation, that any 

- person, who owns the property or has an interest therein, is entitled 

to apply for reversal of the sale, even though his title is jsuch as can 

not be affected by the sale; in other words, the attempt to remove 


(1) (1897) 10. W. N. 279, (6) (1902) I. L. R. 26 Mad, 365. 
(2) (1906) I. L. R. 30 Mad. 214, (7) (1907) 12 0. W, N. 151. 

(3) (1907) I. L R 80 Mad.507. (8) (1900) 5 C. W. N. 63. 

(4) (1898) I. L. R. 23 Bom. 450. (9) (1901) I, L. R. 29 Cale. 1. 


(6) (1906) 1, L, R, 30 Bom, 575. - (10) (1902) L-L, R, 26 Mad, 332, 
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the two difficulties which had arisen under the old Code, has resulted SY 
in a new obscurity. It is plain, however, that a reasonable interpreta- 1911. 


ending? 


tion must be given to the provisions of the Statute, and it is useful in Puthin 
this connection to bear in mind the wellknown canon of construction, Mathura Koer 
laid down in Stradling v. Morgan (I) and quoted with approval by Bangsidhari 
Lord Halsbury, L. C. in Cox v. Makes (2) and by this Court in the case of Singh. 
Narendra Nath v. Nagendra Nath (3): “The sages of the Law Mosherjee, J. 
heretofore have construed Statutes quite contrary to the letter in some? — 
appearance, and those Statutes, which comprehend all things in the 
letter, they have expounded to extend but to some things, and those, 
which generally prohibit all people from doing such an act, they have 
interpreted to permit some people to do it, and those, which include every 
person in the letter, they have adjudged to reach to some persons only, 
which expositions have always been founded on the intent of the Legisla- 
ture, which they have collected, sometimes by considering the cause and 
necessity of making the Act, sometimes by confparing one part of the 
Act with another, and sometimes by foreign circumstances. So that 
they have ever been guided by the intent of the Legislature which 
they have always taken according to the necessity of the matter, and 
according to that which is consonant to reason and good discretion.” 

It would, in our opinion, be an obviously unreasonable interpreta- 
tion of Rule 89 to hold, that any person might avail himself of the benefit 
thereof even though admittedly he was, in no way, affected by the sale 
sought to be reversed. In a case of this description, a reference to the 
history of the legislation on the subject is perfectly legitimate as was 
done by the Judicial Committee in /sward Prasad v. Chatrapat (4) 
and Brown v. McLachlan (59. The history of the legislation here shews 
conclusively that the extended construction, put upon the Rule by the 
learned Subordinate Judge, cannot be supported. We must, after all, 
take a rational view of the scope and object of the section, and cannot 
attribute to the Legislature an intention which would be obviously 
unreasonable; but we need not, for our present purposes, determine 
the precise limits’ of the scope of the Rule or define the circumstances 
under which it may be applicable. The view we take, as to the true 
interpretation of section 89, is in accord with that taken by Stanley, C. J., 
and Banerji, Jọ, in Mehamed Ahamadulia Khan v. Ahamed Said 
Khan (6);see also Asmutunnissa v. Ashruff Ali (7), which overruled 
the contrary view maintained by Mr. Justice Field in Panye Chunder v. 
Hurchunder (8). As the petitioner has carried back her title to a 
date so far anterior to the sale and the execution {proceedings that she 
could not possibly be affected thereby, we must hold that she had no 


(1) (1560) Plowden 197 (20a). (2) (1890) I5 A. O. 506 (518) 
(3) (1911) 13 0. L. J. 471 (478), I. L, R. 88 Calo. 501, 

(4) (1842) 3 M. I. A. 100 (180). (6) (1911, 8 A. L, J. R. 356, 

(5) (1872) L. R, 4 P. C. 543 (550). (7) (1888) I. L. R. 15 Cale. 488. 


- - - » -(8) (1884) I, L R. 10 Calc. 496 (500), 
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OlvIL. Jocus standi to make an application for reversal of the sale, which, 
‘4911, -according to her own case, does not concern her in the least. 

Dalhin . The result, therefore, is that, although we disagree with the ‘Subor- 

“Mathura Koer dinate Judge upon all the three points taken by the decree-holder 

auction-purchaser, we must affirm his order, and discharge the Rule. 
: Bangeidhari . 

` Singh, are the circumstances, there will be no order as to costs in this Court. 
are TM. © Rule discharged, 


Móokerjes Je 
ge APPELLATE CIVIL. 
Before Mr, Justice Harington and Mr, Fustice D, Chatterjee, 
BAJRANG BIHARI LAL 


Civili, ' 


raman 4 = v, 
SI, LACHMI NARAIN AND ANOTHER." 

December, 21, Decree, execution of, application for—Civil Procedure Code (Act KIY, of 1882), Seos. 
we 244, 258— Certificate of adjustment—Application, if can be treated as one under 


Seo. 258 Krana Damagês. 

The provisions of section 258 of the Code of Civil Procedure (1882 ) are express 
and no payment or adjustment shall berecognised by the execution Court unless it has 
been certified, and, therefore, an alleged adjustment relied on by the judgment-debtor 
ig no answer andar section 244 of the said Code to an application for execution of a 
decree The application cannot bestreated as one under section 258 of the Code. 

_If in point of fact the decree-holder agreed with the judgment-debtor that he would 
not execute his deeree and that the matter should be settled between them, tien "if he 
broke that agreement he would be liable for an action for damages, 

` Appeal by the Judgment-debtor. 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babus Umakali Mukerjee, Foges 
‘Chunder Roy and Buldeo Narain Singh for the Appellant. 

_ Babu Lachmt Narain Singh for the Respondents. 

The- judgment of the Court was as follows : 

This is an appeal against an order of the District Judge disallow- 
ing an objection to the execution of a decree. The objection en which 
the judgment-debtor who is'the appellant relied was that the claim 
under the decree had been adjusted by an agreement between the decree- 
holder and himself and the difficulty that lay in his way was that no 
such adjustment had been certified under section 258 of the old Civil 
‘Procedure Code. He meets this by saying that by fraud he was prevented 
from learning that the adjustment of the decree had not been certified by 
the decree-holder in accordance with his promise. The difficulty that seems 
to us to stand in the way of the appellant is this. The provisions of section 
258 are express that no payment or adjustment shall be recognised unless 
it has been certified and therefore the alleged adjustment relied upon 
by the objector in the present case is no answer under section 244 to an 
application for execution of a decree. Then it is said that it can be 
treated as a'substantive application under section 258 of the Civil Proce- 
dure Code butiweido not’think it can be so treated. | 


* Appeal from Order No. 438 ‘of. 1908, against an. order of H, E. Ranscm, Etg, 
District Judge of Durbhanga, dated_the 2nd J wy, 1908, 
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With regard to the case that the judgment-debtor was prevented 
from getting this adjustment certified owing to the fraud on the part of 
the decree-holder, all we need say is this, that if in point of fact the 
decree-holder agreed with the judgment-debtor that he would not exe- 
cute his decree and that the matter should be settled between them, then 
if he broke that agreement, he would be liable for an action for damages 
just as any other person would who breaks an agreement. With these 
observations, we dismiss the appeal with costs. The hearing-fee in this 
appeal is assessed at three gold mohurs, 

A.T.M. ` . Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
RAGHUBAR DAYAL SUKUL 


os v, 

JADU NANDAN MISSER* , 

Bengal Tenancy Act ( VEL af 1885), Seo. 174—Hwecution sale, application to set aside 
— Deposit of judgment-debt and compensation within thirty days, insufficiency of— 
Deficiency, supply of, later on—Time for deposit, eutension of—Jurisdiotion of 
Court to extend time—Sale, setting aside of, on appeal— Appeal, if lies against order 
setting aside sale—Civil Procedure Code ( Act V of {bus ), See, 47—Ineconsistent posis 
tion, if may be allowed to be taken— Order, effect of— Compensation, decree-holders purs 
chasers, if entitled to—Costs of decree, vakalatnama, if recoverable— Poundage-fee. 

An application by the judgment-debtor, to set aside a sale held in execution of a 
decree for rent on deposit of the judgment debt and compensation under section 174 of 
the Bengal Tenancy Act was dismissed by the Court of first instance on the ground that 
the necessary deposit was not made within thirty days of the sale, the sum deposited pro- 
ving insufficient and the balance having been paid after thirty days of the sale. On 
appeal by the judgment-debtors, the appellate Court held that the Court had power to 
extend the time and set aside the sale as prayed by the judgment-debtors ; the decree. 

holders purchasers appealed : 

Held, that the judgment-debtors having appealed to the lower appellate Court o 

the assumption that the adverse order of the Court of first instance had been made under 

section 174 of the Bengal Tenancy Act read with section 47 of the Code of Civil 

Procedure, it is not competent to them to urge that the order in their favour by the 

lower appellate Court was, as a matter of fact, made without jurisdiction, and that 

although the appeal preferred by them was incompetent, it is not open to the decree- 
holders to assail that order by way of appeal. It is not open to a party litigant to 
assume inconsistent positions of this character ; having succeeded in the lower appellate 

Court on the assumption that the order of the original Court was of a particular descrip- 

tion, they cannot be permitted to turn round and assume an entirely different and incon- 

sistent position. 

Bindeswari Charan Singh v. Lukpat Nath Singh (1) referred to. 

The order made by the original Court dismissing the application of the judgment- 
debtors to set aside the sale under section 174 of the Bengal Tenancy Act is to be treated as 
one within the scope of section 47 of the Civil Procedure Code and in the nature of a 
decree against which a first appeal and a second appeal lie under the law. 

Whether an order in execution proceedings is within the scope of section 47 of tke 

* Appeal from Order No. 548 of 1910, against an order of A. Mellor, Esq, District 


Judge of Darbhanga, dated the 28th July 1910, reversing that of Maulvi 6. M. Zarif, Mun- 
siff of Samastipur, dated the 15th January 1910. 


(1) (1910) 15 ©. W. N. 728: 
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OIvIL, Code of. 1908 depends upon its nature and contents. If it decides a question relating to 

a the exeoution, satisfaction or discharge of the decree and if the decision has been given 

len between parties to the suit or their representatives in interest, the order of the Conrt falls 
Raghubar within the scope of section 47, and is a decree within the meaning of section 2. 

Dayal Sukul . Joytara v. Prankrishen Seal (1), Ohwndi Charan Mandal v, Banke Behary 

Jadu Nan dan Lal Mandal (2) and Sital Rai v. Nanda Lal (3) referred to and followed. 

“Misser, Asimaddi Sheikh v. Sundari Bibi (4) explained and distinguished. 

een It is not apen to the Court to extend the time within which a judgment-debtor is 

ca required to make a deposit under section 174 of the Bengal Tenancy Act, or Rule 89 of 

Order 21 of the Code of 1908. 

Bibi Sharifan v. Mahomed Habibuddin (5) followed, 

Kabilaso Koer v, Raghunath Saran Singh (6) and Mahomed Akbar Zaman Khan 
vy. Sukhdeo Pande (7), referred to, 

Dewan Amir Hossain Khan v, Babu Nanak Chand (8)and Golab Chand v. Bahuria 
Rammurat Koer (9) explained and distinguished. 

The position, however, may be different if the party has been evened from making 
the deposit by reason of the action of the Court, because in such a contingency the Court. 
is guided by the principle that an act of the Court prejudices no man. 

Mahomed Akbar Zaman Khan vy. Sukhdeo Pande (7) and Dulhin Mathura Koer v 
Bangsidhari Singh (10) referred to. 

Section 174 of the Bengal Tenancy Act applies to all purchasers whether they are 
decree-holders or strangers ip the execution proceedings, and the decree-holder auction- 
purehaser is entitled to get five per cent. upon the purchase money just like any other 

_-auction-purchaser, 
j Chundi Charan Mandal v. Banke Behary Mandal 2), Mendai Lal y. Bhujja Singh (11) 
and Tirumal Rao v. Syed Dashaghiri Miyah (12) referred to. 

Section 174 makes it obligatory upon the judgment-debtors to deposit the amount 
recoverable under the decree with costs, and the costs here referred to are costs properly. in- 
-curred by the decree-holders subsequent to the decree and in the course of esecnaon 
. proceedings. 

A copy of the decree is not, ordinarily, necessary for the purpose of the execution pro- 

‚ceedings, and the deoree-holders are not entitle® to charge the amount spent by them in 
obtaining a copy of the decree, specially when not required by the Court to produce one, 
as part of the costs mentioned in section 174 of the Bengal Tenancy Act. 

Ganga Gobind Gooptoo v, Makhan Lal Hatee (13), Ramdhun Ruhhit v, Punchanan- 
Ohuker butty (14), Khetter Mohan Chuttopadhya v. Ishur Chander Sarma (16); Madhoo 
Dassia v, Nobin Chunder Roy (16) and Rajgirsahaya y, Iswardhari Singh (17) 
referred to, i 

An execution proceeding is essentially a continuation of the suit, 

Thakur Prosad v, Fakirullah (18) referred to. 

The authority of a pleader engaged in the suit does not terminate with the decree 

but it is-competent to him to appear on behalf of his client in the course of execution 
. proceedings without a fresh authority. 

Sadashib Ganpatrao vw. Vittaldas Nanukchand (19), Gopal Joy Chand v, Hargovind 

Khushal (20) and Mohini Mohan Patra v. Ramnarain Patra (21) referred to. 


(1) (1910) 13 C. L. J. 257. (11) (1895) 16 All. W. N. 140. > 
(2) (1899) I. L. R. 26 Cale. 449. (12) (1898) I. L. R. 22 Mad. 286. 
18) (1909) 13 C. W. N. 591. (18) (1868) 9 W. R. 362, 
(4) (1911) I. LR. 38 Cale. 339. (14) (1868) 10 W. R. ie 
(5) (1911) ee 0. L, J. 635. (15) (1869) 11 W. R. 2 
E (6) 1891) 1. L. R. 18 Calc. 481. (16) (1871) 16 W. R.-2 
(7) (1911) 18 c. L. J. 467. (17) (1907) 110. L.J. 248. 
(8) (1910) 14 C. W. N. 882, (18) (1894) I. L. R. 17 All, 206, L. R, 22 I, A, 44, 
- (9) (1911) 18 C: L. J. 432. (19) 11895) I. L. R. 20 Bom, 198. 
(10) (1911) 15 ©. L. J. 88 . (20) (1868) 6 Bom. H. 0. R. A, 0, J, 83, 


(21) (1911) 14 O; L. J, 446, 
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Lady Delapole v. Diok (1) and Bagley v, Maple & Co. (2) referred to, CIvIL. 

A fresh vakalatnama or authority to a pleader being unnecessary for the purpose of 4 a 
executing the decree, the costs for vakalatnama are not costs chargeable by the decree- S 
holder under section 174 of the Bengal Tenancy Act. Raghubar 


The poundage-fee paid by the decree-holders in respect of the execution sale at which Dayal Sas 
they purchased cannot be treated as an integral part of the costs incurred by them and Jadu Nan ian 
the decree-holders are not entitled to claim the money from the judgment-debtors. Misser. 

_ When a sale of immoveable property is set aside under Order 21, Rules 89, 91 and 92 dana A 
of the Civil Procedure Code of 1908 or under section 174 of the Bengal Tenancy Act, the ran 
decree-holder becomes entitled to a refund of the fee. The decree-holders are not entitled, 
in the event of a reversal of the sale, to recover from the judgment-debtor the poundage- 
Kee. If the sale is reversed, the decree-holder will forthwith become entitled toa refund 
of this money. If, on the other hand, theesale is not set aside, he will not be entitled to a 
‘efund. - In either event, he is not entitled to claim the money from the judgment-debtor, 
Appeal by the Decree-holders, Auction-purchasers. 
Application by the judgment-debtors to have an execution sale set 
aside under section 174 of the Bengal Tenancy Act. 
The material facts and arguments appear fully from the judgment. 
“Babu Khetter Mohun Sen for the Appellants, < 
Babu Foy Gopal Ghosha for the Respondents. 
. -The judgment of the Court was delivered by e 
Mookerjee J.—This appeal is directed agajnst an order by which 
he Court of appeal below in reversal of the ordér of the Court of first ins- 
ance has set aside an execution sale. It appears that the appellants 
ybtained a decree for rent on the rath August, 1969. They applied for 
xecution on the 14th September following and themselves purchased the 
yroperties at the execution sale on the 13th December 1909 ‘for 
ts. 99-11 annas. The purchase money was not brought into Court but was 
et off against the judgment-debt. On the roth January, 1910, the 
udgment-debtors applied to have the sale set aside under section 174 of 
he Bengal Tenancy Act and on the next day deposited Rs. 1co-3 annas. 
Jn the day following, the Court directed the judgment-debtors to deposit 
mn additional sum of Rs. 4-8 annas inasmuch as the office had reported that 
he: amount deposited was insufficient. Thereupon the judgment- 
mebtors paid into Court Rs. 5 on the 13th January, 1910. Two days later, 
ipon the objection of the decree-holders auction-purchasers the Court 
lismissed the application, as the judgment-debtors had failed to deposit 
he decretal amount with compensation in full, within 30 days of the 
ale as required by section 174 of the Bengal Tenancy .Act. The 
udgment-debtors appealed against this order. The District Judge, 
«pon their appeal has held, on the authority of the decision in Dewan 
Amir Hossain Khan v. Babu Nanak Chand (3), that the Court had 
authority to extend the time within which the deposit was to be made 
mnd that it was consequently unfair to refuse to set aside the sale after 
he judgment-debtors had carried out the order of the Court for payment 
f.the balance of the sum due. In this view the District Judge has 
allowed the appeal and reversed the sale. 


(1) (1886) 29 Ch, D, 361. (2, Pie 27 Times Le Rep. 284. 
(3) (1910) 14 0. W, N. 882. 
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CIVIL, The decree-holders purchasers have now appealed to this Court and 
1911, On their behalfthe decision of the District Judge has been assailed on 
acm bas the ground that it was not competent either to the original Court 
Dayal Sukul Or to the Court of appeal below to extend the time within which the 
a as judgment-debtors were required by law to make the necessary deposit. 
Misser, In support of this proposition reliance has been placed upon the case 
Mookerjee, r of Bibt Sharifan v. Mahomed Habibuddin (1). On behalf of the judg- 
—— Ment-debtors. it has been suggested that the appeal is incompetent 
because the order of the original Court could not rightly be treated 

as an order under section 47 of the Code of 1908. It has also been 

argued that the judgment-debtors had deposited within the time allowed 

by law whatever sum was justly payable by them and the decree-holders 

were consequently not entitled to resist the application for reversal 

of the sale. Before we deal with the case on the merits, it is necessary 

to examine briefly the objection to the competency of the appeal taken 

on behalf of the respondent. l 

The preliminary objection ought to be overruled, in our opinion, 

on two grounds. In the first place, the judgment-debtors appealed to 

the District Judge on the assumption that the adverse order of the Court 

of first instance had been made under section 174 of the Bengal Tenancy 

Act read with section 47 of the Code of Civil Procedure of 1908. . It 

is therefore not competent to them to urge before this Court that the 

order in their favour by the District Judge was as a matter of fact made 

without jurisdiction, and that although the appeal preferred by them 

was incompetent, it is not open to the decree-holders to assail that 

order by way of appeal. It was pointed out by this Court in the case of 
Bindeswart Singh v. Lukpat Nath Singh (2) thatit is not open to a party 

litigant to assume inconsistent position§ of this character. As we have 

just explained the respondents have succeeded in the Court of the 

District Judge on the assumption that the order of the original Court was of 

a particular description ; they cannot now be permitted to turn round 

and assume an entirely different and inconsistent position. In the 

second place, we are of opinion that the order of the original Court must 

be treated as one within the scope of section 47 of the Code of 1908 

and in the nature of a decree against which a first appeal and a second 

appeal lie under the law. It was pointed out by this Court in the case of 

- Foytara v. Prankrishen Seal (3) that the answer to the question, 
whether an order in execution proceedings is within the scope of 

section 47 of the Code of 1908 must depend upon its nature and con: 

tents. Ifit decides a question relating to the execution, satisfaction 

or discharge of the decree and if the decision has been given between 

parties to the suit or their representatives in interest, the order of the 

Court falls within the scope of section 47 and is a decree within the 
meaning of section 2. Tested in the light of this principle, there can be 


(1( (1911) 13 0. L. J 535, (2) (1910) 15 C. W. N, 725. 
(3) (1910:13 0. L. J. 257. . 
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no room for serious controversy ‘that the order of the original Court CIvIL, 


in the case before us was a decree, and in support of this position it is 1911, 
sufficient to refer to the cases of Chundt Charan Mandal v, Banke Racha 
Behary Mandal (1) and Sital Rai v. Nanda Lal(z). In both these Dayal i Sukul 
cases the decree-holder was the auction-purchaser. The sale had been Jadu aes 
held in execution of a decree for arrears of rent and the order of which Misser. 
the propriety was called in question had been made under section 174 
of the Bengal Tenancy Act. In both instances, it was held that the 
order was appealable as a decree, The recent decision of this Court 
in Asimaddi Sheikh v. Sundari Bibi (3) does not militate against that 
view. That decision merely points out that in cases under Rule 89 of 
Order 21 of the Code of 1908 which corresponds to section 310A of 
the Code of 1882, only a first appeal is allowed under the new Code. 
That is so, because the order is made appealable under Rule, 1 clause (7) 
of Order 43 of the Code, and, consequently a second appeal is barred 
under the provisions of sub-section 2 of secfion 104. But an order 
under section 174 of the Bengal Tenancy Act is not appealable under 
Order 43 of the Code of 1908, and sub-section 2 of section 104 does not 
therefore bar a second appeal. The result $ that the preliminary objec- 
tion must be overruled and the propsiety of the order of the District 
Judge examined on the merits. 

It cannot be seriously disputed, that the view adopted by the 
District Judge is erroneous. He has held upon the authority of the | 
decision in Dewan Amir Hossain v. Baboo Nanak Chand (4) that it is 
open to the Court to extend the time within which the judgment-debtor 
is required to make a deposit under section 174 of the Bengal Tenancy 
Act. The case mentioned, however, is clearly distinguishable. It was 
ruled in that {case, as also in the case of Gulab Chand v, Bahuria 
Rammurat (5), that when full Court-fees have not been paid upona 
plaint or memorandum of appeal, it is competent to the Court to extend 
the time for payment. That principle has plainly no application to 
cases under section 174 of the Bengal Tenancy Act. As was explained 


in Bibi Sharifan v. Mahomed Habibuddin (6), the Court has no authority 
to extend the time within which the deposit has to be made under 
section 174 of the Bengal Tenancy Act, or Rule 89 of Order 21 of the 
Code of 1908. A similar view had in substance been taken in Kadzlaso 
Koer v. Raghunath Saran (7) and Mahomed Akbar Zaman Khan v, 
Sukhdeo Pande (8). No doubt, the position may be different if the 
party has been prevented from making the deposit by reason of the 
action of the Court, because as observed in Mahomed Akbar Zaman 
Khan v. Sukhdeo Pandey (8) and Dulhin Mathura Koer v. Bangsidhart 
Singh (9) in such a contingency the Court is guided by the principle 


Hookerjee, J. 
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(1) (1899) 1 L. R. 26 Calo, 449. (5) (1911) 18 0. L J. 432, 
(2) (1909) 13 O. W. N. 6591, (6) (19:1) 13 C. L, J. 535. 
(3) (911) I, L, R. 38 Oale. 339. (7) 1891} L L. R. 18 Cale, 481. 
(4) (1910) 14 C. W. N. 882. (8) (1911) 13 C, L, J. 467. 


(9) (1911) 15 0. L, J. 83. 
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Civil, that an act of the Court prejudices no man. The case before us, 
1911, however, does not fall within the scope of this doctrine. It has not 
aii] been suggested that, if there has been any default on the part of the judg- 
ghubar : i 
Dayal Sukul ment-debtors, it can be rightly attributed toany act of the Court, We 
ane must consequently hold that the ground upon which the order of the 
adi- Nandan _ |, 
Misser, District Judge is based cannot be supported. 
Poe Ow The learned vakil for the respondents judgment-debtors has however 
pokerjee, J. doe Ss 
——. strenuously endeavoured to support the order of the District Judge on 
other grounds, and has contended that the amount deposited by the judg- 
ment-debtors was amply sufficient under section 174 of the Bengal 
Tenancy Act ; it has been urged in substance that the amount claimed 
by the decree-holders was excessive and could not be legally claimed from 
the judgment-debtors. 

It has been argued, in the first place, that asthe decree-holders 
themselves were purchasers at the execution sale, they were not entitled 
to receive 5 per cent. of the purchase-money under section 174 of the 
Bengal Tenancy Act. The learned vakil for the respondents has sought 
to support this position by a reference to. sub-section 2 which provides 
that in the case of a reversal of the sale, the provisions of Rule 93 of. 
Order 21 of the Code of Civil Pgocedure shall apply. That Rule provides 
that when a sale is so set aside, the purchaser shall be entitled to an. 
order for repayment of his purchase-money. The learned vakil for the 
respondents has contended that as in this case the purchase-money was 
less than the decretal amount and as no part of it was brought into 
Court by the decree-holders, the provisions of Rule 93 cannot apply 
and consequently the decree-holders were not entitled to receivé 5 per 
cent. of the purchase-money. In our opinion, this contention is not 
well-founded. It is sufficient to point out that section 174 is so framed - 
as to apply to all purchasers, whether they are decree-holders or strangers 

: to the execution proceedings. The question now argued before us, 
was raised with reference to section 310 A of the Code of 1882, and it 
was held by this Court as also by the High Courts of Bombay, Madras and 
Allahabad that the decree-holder auction-purchoser was entitled to get 
5 per cent. upon the purchase-money, just like any other auction-purchaser; . 
Chund: Charan Mandal v. Banke Behary Mandal (1); Mendat 
Lal v. Bhujja Singh (2) and Tirumal Rao v, Syed Dushtaghiri Miyah (3). 
We are not prepared to question the correctness of these decisions, 
and upon the plain language of section 174 of the Bengal Tenancy Act 
we cannot accept the contention of the respondents as well-founded. 

It has been argued on behalf of the respondents, in the second place, 
that the decree-holders are not entitled to several items included by them 
in the statement of costs. It will be observed that section 174 makes it obli- 
gatory upon the judgment-debtors to deposit the amount recoverable 
under the decree’with costs. The costs here referred to are obviously 


(1) (1899) I. L, R. 26 Cale. 449. (2) (1895) 15 All, W, N. 140. 
" (8) (1898) I, L, R. 22 Mad, 286. 
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costs properly incurred by the decree-holders subsequent to-the decree, Soha 
and in the course of execution proceedings. 1911. 


One of the items claimed by the decree-holders is the costs incurred pashupar 
‘by them in obtaining a copy of the decree. It has been argued on behalf Dayal Sukul 
of the respondents that a copy of the decree was not necessary for the Jadu Nandan 
purpose of the execution proceedings. In support of this position, . Misser. 
reliance has been placed upon the cases of Ganga Gobind Gooptoo v. Mookerjee, J. 
Makhan Lal Hatee (1), Ramdhun Rukhit v. Punchanan Chukerbutty (2) -—— 
Khetter Mohun Chuttopadhya v. Ishur Chunder Sarma (3) and Mudhoo 
Dassia v, Nobin Chunder Roy (4). These cases were decided under the 
‘Code of 1859 and were repeatedly treated as good law under the Codes 
of 1877 and 1882: Rajgir v. Jswardhari (5). Under the Code of 1908, 
the position is still clearer. Rule 11 of Order 21 specifics the contents of 
the written application for execution of decrees. Sub-rule 3 of that 
Rule provides expressly that the Court to which an application is made 
‘under Sub-rule (2) may require the applicant to produce a certified copy 
of the decree, It has not been suggested in the case before us, that the 
‘Court made any such order. In fact such order would be wholly needless ; 
because the Court in which the application for execution was made, was the 
“very Court which had made the decree, and if any reference to the decree 
was needed, the original could easily have been examined, We must conse- 
‘quently hold that the decree-holders are not entitled to charge the 
amount spent by them in obtaining a copy of the decree as part of the 
costs mentioned in section 174 of the Bengal Tenancy Act. 


Another item claimed by the decree-holders is the amount of Court- 
fees paid by them upon the vakalatnama which they attached to their 
application for execution, It has been contended on behalf of the res- 
pondents that the vakalatnama was wholly unnecessary, and in support 
of this view reference has been made to the cases of Sadashib Ganpatrao 
v. Vittaldas Nanukchand (6) and Gopal Foy Chand v. Hargovind (7). 
These cases affirm the doctrine that the authority of a pleader engaged in 
the suit does not terminate with the decree, but that it is competent to 
him to appear on behalf of his client in the course of execution procedings 

without a fresh authority. This principle is supported by the decision of 
‘the Judicial Committee in the case of Thakur Prasad v. Fakirullah (8), 
“where it was pointed out that an execution proceeding is essentially a 
continuation of the suit, We may further point out that, as observed by 
this Court in the case of Mohini Mohan Fatra v Ram Narain Patra (9), 
the proposition cannot be maintained that the authority of a pleader neces- 
sarily terminates with the decree in the suit.in which he has been engaged 
This principle is also supported by the cases of Lady Delapole v. 


(1) (1868) 9 W. R. 362. | 16) (1907) 11 C. L. J. 248, 

(2) (1868) 10 W, R. 144, (6) (1897) I, L. R. 20 Bom 198. 

(3) (1869) 11 W, R. 271. (7) (1868) 5 Bom, H. O. R. A. C, J. 83. 

(4 (1871) 16 W. R. 25. (8) (1894) 1. L. R, 17 AN. 106, L. R, 22 I, A. 49, 
(9) (1911) 14 0; L, J, 445, 
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OIU. Dick (1) and Bagley v. Maple & Co. (2). ‘The contention of the. 
1911, respondents that the vakalatnama was unnecessary must, theréfore, 
Tee ee as , 

Dayal Sukul The third item claimed by the decree-holders is the poundage- 
v. fee paid by them in respect of the execution sale at which they purchased. 
wW This poundage-fee is a percentage on the gross amount realised by 
—- the sale and is calculated at the rate of 2 percent. upon sums not exceed- 
Moonee: 4 ing Rs. 1,000. The decrée-holders urge that they were obliged by the 
Rules and Circular Orders of this Court to pay the amount at the time 
when they applied for permission to set off the purchase-money against 
the decretal amount, and, as they have actually, paid that money, they 
are legitimately entitled to claim it from the judgment-debtors as part of 
the costs incurred by them. In our opinion, this contention is not 
well-founded. The Rules and Circular Orders of this Court (Vol I, p. 129) 
provide that when a sale of immovable property is set aside under 
Order 21, Rule 89, 91 ðr 92 of the Code of Civil Procedure or under sec- 
tion 1740f the Bengal Tenancy Act, the decree-holder becomes entitled to’ 
arefund of the fee. It is, therefore, not right to contend thatithe decree- 
holders are entitled, inspite of the reversal of the sale, to recover from the 
judgment-debtors the poundage-fee. But it has been urged that as 
the sale has not been reversed, the decree-holders are entitled to treat 
the poundage-fee as an integral part of the costs incurred by them. 
This contention is fallacious. If the contingency mentioned happens, 
namely, if the sale is reversed, the decree-holder will forthwith become 
entitled to a refund of this money. If, on the other hand, the sale is 
not set aside, he will not be entitled to a refund. In either event, it is 
clear that he is not entitled to claim thémoney from the judgment- 

debtors, 

There are other items also claimed by the decree-holders in respect 
of which objection has been taken by the judgment-debtors; they relate 
to the fees paid for the service of processes. It is not necessary, however, 
to examine this part of the case in detail, because it is clear that if the 
amount claimed for copy of the decree, for vakalatnama and for 
poundage-fee is disallowed, the amount paid by the judgment-debtors 
is amply sufficient for the reversal of the sale under section 174 of the 
Bengal Tenancy Act. But we may add that we are by no means 
satisfied that the amount claimed by the decree-holders in the shape 
of fees for service of processes is not excessive. 

The conclusion follows that although the order of the District 
Judge cannot be supported on the grounds assigned by him, the order 
is substantially right on the merits and must be affirmed. The appeal 
is therefore dismissed ; but under the circumstances of the case, there 
will be no order for costs in any of the Courts. 


H. P. C. Appeal dismissed. 
(1) (1884) 29 Ch. D: 351, (2) (1911) 27 Times L, Rep 284 
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Before Mr, Fustice Brett and Mr, Fustice Vincent, ; 


BHAGWAT PRASAD O Ów 
= 1910. 
MURARILAL alas JAIRAJ BAHADUR.* ieee 


_ dune, 21, 23, 
Limitation—Suit by reversioner— Possession— Adoption challenged as invalid—Passession July, 22, 


of adopted son—Limitation Act (XV of 1877), Sch, IT Arts. 118, 14l—Adverse sia 
possession—Hindu Law. adoption —Adoption of orphan—Factum valet- Authority 
to adopt— Words limiting authority. 
The limitation applicable to a suit in which the plaintiff secks to recover possession 
on the allegation that his rights have not been affected by an adoption which he alleges to 
be invalid, is twelve years as provided by Art 141, and not six years under Art. 118 of the 
Second Schedule of the Limitation Act, Limitation begins to run from the date of death 
of the widow, when cause of action accrues, 


Where the alleged adopted son had been in possession for more than twelve years 
. during the life-time of the widow ¢ 


Held : Such possession was not adverse so as to bar a suit by the reversioner 
after the death of the widow. 


Where by a will the widow was authorised to adopt and thére were no express words 
limiting the power to one adoption : 
Held : The widow was empowered to make a second Apan in the event of the 
death of the son first adopted. 


The adoption of an orphan, the brother of the bey giving him in adoption, was 
considered valid on the doctrine of factum valet, 


Appeal by the Plaintiff. 

Suit for possession of property as reversioner on the allegation that 
an adoption was invalid, 

The material facts and arguments aopear from the judgment. 

Mr. A. Chaudhuri, Moulvie Sved Shamsul Auda, Babu Manmatha 
Nath Mukerji, Babu Kshetra Mohan Sen and Moulvie Enayet Karim 
for the Appellant. 


Mr, Chuckerbutty, Mouluie Mahummad Yusuf, Babus Fogesh Chander 
“TT Roy, Dwarka Nath Chakravarti, and Karunamoy Bose for the 
Respondent, CG A, V. 

The following judgment was delivered : 

Brett J.—The suit out of which this appeal arises was brought by 
Kuar Bhagwat Prasad as reversioner to recover certain ancestral family d AR 
properties after the death of the last female proprietor. Kuar Hiralal 
had two sons, Baj Bahadur and Sukhraj Bahadur. Baj Bahadur died on 
the 18th November, 1866, having, it is alleged, executed on the 
6th October, 1866, the will (Ex. C). Prior to the execution of this will, 
Baj Bahadur and his brother Sukhraj Bahadur are alleged to have 
separated and to have ceased to form a joint family. By that will, 
power to adopt was given to Baj Bahadur’s widow, Jerina Bibi, and, on 
the rst December, 1868, it is alleged that she adopted one Sadho Narain 
as her husband’s son. Sadho Narain died a few days after on the 
16th December, 1868, and it is alleged that thereafter, on the 17th April, 
1873, Jerina Bibi adopted Murarilal, the present defendant, as the 


* Appeal from Original Decree No. 66 of 1908, against the decision of Babu Umesh 
Chandra Sen, Subordinate Judge, Patna. dated the ‘14th December 1907. 
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adopted son: of her husband, and changed his nameto Kuar Jairaj. It 
is alleged that, since that date, Murarilal, the defendant, has been in 
possession of the properties left by Baj Bahadur, as his adopted son. 
On the 28th October, 1903, Jerina Bibi died. 

Sukhraj Bahadur died on the 9th May, 1884 leaving him surviving 
his widow Musst. Dulhari Bibi and ason Kuar Bhagwat Prasad, born 
in August, 1876. Bhagwat Prasad was the original plaintiff in the 
present suit, which was instituted on the 2nd August, 1906. Bhagwat, 
however, died on the 24th April, 1907, and his mother Dulhari Bibi was 
substituted as the plaintiffin his place on the 8th July 1907. ` 

After the death of Baj Bahadur, a dispute arose between his widow 
Jerina Bibi and his brother Sukhraj Bahadur in 1868. Jerina Bibi 
applied on the 6th June, 1868, for a certificate under Act XXVII of 
1860 for the collection of the debts due to her deceased husband’s 
estate, In her application, she stated that it was made by her under 
her right of inheritanée and under the will of her husband dated the 
6th October, 1866, empowering her to adopt a son, The will itself 
appears to have been filed in these proceedings on the 8th June, 1868. 
Sukhraj Bahadur contested that application, denying the genuineness of 
the will set up by the lady and alleging that there had been a re-union 
between the brothers prior to the death of Baj Bahadur. The District 
Judge granted the application of Jerina Bibi, and, on the and Septem- 
ber, 1868, directed a certificate to be issued in her favour. The Judge 
declined to go into the question whether the will was genuine or not ; 
but finding that there had been no re-union between the two brothers 
antecedent to the death of Baj Bahadur, he held that the lady was 
entitled to the certificate prayed for, as the heiress of her husband. 
There was an appeal to the High Court ; but, on the roth April, 1869, 
the appeal was dismissed, the High Court holding that the defendant 
Sukhraj had failed to prove that there had been any re-union and that, 
therefore, the District Judge was right in granting the certificate. On 
the 8th December, 1873, Sukhraj Bahadur instituted a suit against 
Jerina Bibi and Kuar Jairaj alleging that there had been a re-union 
between Baj Bahadur and himself prior to the execution of the alleged 
will, that the will produced was a fabricated document and that, even if 
the will was genuine, it only authorized the widow Jerina Bibi to take 
one son in adoption and not two, and, therefore, the alleged adoption of 
Kuar Jairaj, alias Murarilal, was invalid. Further, it was contended 
that the adoption was bad in law as Murarilal was an orphan at the 
time and his brother had no legal power to give him in adoption. In 
that suit, the plaintiff asked for a declaration that the adoption was 
invalid and for possession of the estate of the deceased Baj Bahadur. 
The suit was decided on the 5th October, 1874. The Subordinate 
Judge held, first, that the plaintiff had failed to prove that there was 
any re-union between the brothers, and secondly, that the plaintiff was 
not entitled to a declaration that the will was false because his suit was 
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brought more than three years after the date of the production of the 
will, and was, therefore, barred under Art. 93 of Schedule II of Act IX of 
1871. He, however, went into the question whether the will was a 
genuine document or not and held that, on the evidence, it was proved 
to be the genuine will of Baj Bahadur. Thirdly, he held that the 
plaintiff was entitled to a declaration that the adoption of Murarilal 
alias Kuar Jairaj was invalid, and holding that the adoption was bad in 
law because Murarilal was an orphan and was given in adoption by his 
brother, he gave the plaintiff a declaration that the adoption was invalid. 
Jerina Bibi applied for a review oa the and December, 1874, but her 
application was rejected. Both sides afterwards appealed to the High 
Court and the appeals were disposed of on the 13th September, 1876. 
The High Court affirmed the finding of the Subordinate Judge that 
there was no re-union between the brothers before the death of Ba) 
Bahadur. The learned Judges then considered the question whether 
the plaintiff was in that suit entitled to a declaratign that the adoption 
Of Murarilal was invalid under the Hindu Law and whether the 
Subordinate Judge was right in giving the plaintiff a declaration that the 
adoption was invalid. They referred to the case of Moggendro Chundro 
Mittro v. Sreemutty Rishen Soondory Dassee 1), in which their Lordships 
of the Privy Council had laid dowa that it was not a matter of absolute 
right to obtain a declaratory decree. They then pointed out that there 
was no charge against the widow of alienation or waste, no allegation of 
any present wrong, that Sukhraj was at the very best only a presumptive 
heir at that time and that his right was not only a future right but also a 
contingent right. In these circumstances, they were of opinion that the 
plaintiff was not entitled to gsk for any declaration with reference to the 
will of the late Baj Bahadur or the adoption of Murarilal. 

On the 26th August 1900, Bhagwat Prasad, the son of Sukhraj 
Bahadur, instituted a second suit against Jerina Bibi and Murarilal eas 
Kuar Jairaj. He claimed the same reliefs as were claimed by his 
father Sukhraj in the previous suit instituted in1873. The Subordinate 
Judge disposed of the case on the 30th June 1903. In defence to the 
suit, it was pleaded that the suit was barred under the provisions of Art, 
118 of Schedule II of the Limitation Act ( XV of 1877). The Subordinate 
Judge, in dealing ‘with this plea, held that the limitation provided by 
that Article applied to that suit and that, in order to determine whether 
the suit was barred or not, it was necessary first of all to ascertain when 
the plaintiff came to know of the adoption of the defendant Kuar 
Jairaj. The case for the plaintiff was that he had first come to know of 
the adoption in May or June 1898. The learned Subordinate Judge, 
however, came to the conclusion that the plaintiff must have known of 
the adoption at any rate in 1889, if not, earlier, The plaintiff attained 
majority on the sth August 1897 and, as the suit was instituted on the 
26th’ August 1900, more than three years after that date, the learned 
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Judge held that it was barred by limitation. He, further, held that the 
suit had been barred by limitation during the lifetime of Kuar Sukhraj 
Bahadur the plaintiff’s father and that the plaintiff was not entitled to say 
that a fresh cause of action arose on the death of his father. The § sit 
being barred by limitation, the learned Judge noticed that it’ was 
unnecessary for him to dispose of the other issues; but, at the sametime, 
he expressed his opinion that the first adoption of Sadho Narain as well 
as the second adoption of Muralilal were both invalid in law, that in 


consequence the properties of Baj Bahadur vested in his widow absolutely 


under the terms of the will, and that, therefore,' the plaintiff had no 
title to come in and bring a suit as reversioner. There was an appeal on 
behalf of the plaintiff to the High Court, but Jerina Bibi died before the 
appeal came on for hearing. The plaintiff appellant applied to have her 
name expunged and to make some amendments in the plaint ; but, the 
High Court having held that this prayer could not be granted, the 
plaintiff was allowed. to withdraw the suit on the 19th January 1906, 
with liberty to bring å fresh suit on the same cause of action, The pre- 
sent suit was instituted on the 2nd August 1906, 

In the plaint in the, present suit, the allegations made were 
practically the same as thosg made in the previous suits. It was alleged 
that the plaintiff Bhagwat Prasad was the next reversionery heir of Baj 
Bahadur and that, after the death of Musammat Jerina Bibi, he became the 
rightful owner of the property left by Baj Bahadur, and, as such, entitled 
to recover possession ofit. Hedenied that Baj Bahadur had executed 
any will and that Kuar Jairaj was his adopted son. In the alternative, 
however, it was alleged that, even if the-will was genuine and had been 
executed by Baj Bahadur then, as Jerina Bibi had exhausted the power 
of adoption given to her by the will by’ adopting Sadho Narain, the 
subsequent alleged adoption of Murarilal alias Kuar Jairaj was invalid. 


The second adoption was also impeached on the ground that Murarilal 


was an orphan and that his brother had no authority, under the Hindu 
law, to give him in adoption. In defence, it was pleaded that the will 
relied on was the genuine will executed by Kuar Baj Bahadur before his 
death, that there had been no valid adoption of Sadho Narain by Jerina 
Bibi after his death, and that the defendant Murarilal was validly adopted 
by Jerina Bibi as the son of her deceased husband. Further, it was 
alleged that, if the adoption was invalid, Musammat Jerina Bibi had, under 
the terms of the will, acquired an absolute interest in the properties 
inherited by her from her husband and that, as she had transferred 
all her interests to the defendant by a deed, Ex. U, dated the.x1th 
August 1903, the defendant had a good and valid title to all the proper- 
ties in suit. 

Twelve issues were fixed by the Court of first instance but the only 
questions which have been raised in this appeal are with reference to 
the following findings of the lower Court, In the first instance, the 
‚Subordinate Judge found, that the will produced was a genuine document 


ra 
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secondly, he found that the adoption of Sadho Narain by Jerina Bibi as OV! 
the son of her deceased husband was a valid adoption. The third 1910, 
question he had to consider was whether the defendant Jairaj Bahadur Bhagwat 
was adopted by Must, Jerina Bibi and, if so, whether the adoption was Prasad 
-valid in law ; and, on this point, he held that, under the terms of the 
will, the power of adoption was not restricted to one son only but wae: 
that Jerina Bibi had power to adopt a second son. He held, how Brett, J. 
ever, that the adoption of the defendant Murarilal was invalid because, os 
at the time of the adoption, he was a minor and his brother had no 

power to give him in adoption ; and, in support of this view, he relied on 

the case of Papamma v. Appa Ram (1). The fourth question which 

he took up for consideration was whether, by reason of the invalidity of 

the adoption of Murarilal @/as Jairaj Kuar, Jerina Bibi acquired an 
‘absolute interest in the estate of her husband Baj Bahadur by virtue of 

the terms of the will, The learned Judge was of opinion that, after 

Must. Jerina Bibi had adopted Jairaj Bahadur and had placed him in 
possesion as the adopted son of her husband, Jairaj held the property 
adversely to her for over 35 years and that, in consequence he had 
obtained an absolute title by adverse possession of the property. That 

being so, by the deed of transfer exectueds by her in favour of Kuar 

Jairaj Bahadur on the 11th August 1903, she conveyed no fresh right to 

him as he already possessed an absolute interest in the property. Lastly, 

he took up the question of limitation and came to the conclusion that 

the suit was barred under the provisions of Art. 118 of the Limitation 

Act (XV of 1877), it not having been brought within six years from the 

date when the plaintiff became aware of the adoption. In support of this 

finding, the learned Subordinate Judge relied on the cases of Harnabh 
Fershad v. Mandil Dass (2) "and Shrinivas Murar v. Hanmant Chavdo 
Deshapande (3) and the decision of the Privy Council in the case of 
Fagadamba Chaodhrani v. Dakshina Mohun Roy (4). It was urged - 
before him that the principle laid down in the latter case had been overruled 

by their Lordships of the Privy Council in their subsequent decision in 

the case of Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar Bakhsh 

Singh (5) and that their Lordships of the Madras High Court had held 

this to be so in the case of Velaga Mangamma v. Veerayya (6). The 

learned Subordinate Judge, however, held that, unless the plaintiff could 

prove that he could recover possession without setting aside the adoptiom 
then the limitation applicable would be that laid down by Art. 118 of 
Schedule II of the Limitation Act and not Art. 141, as was suggested on 

behalf of the plaintiff, and this view he considered was supported by 
the decision of this Court in the case of Bijoy Gopal Mukerji v. 
Krishna Mahisht Debi (7). He accordingly came to the conclusion that 
the plaintiff's suit was barred by limitation and that it must, on that 

(1) (1892) T. L, R. 16 Mad, 384, (4) (1886) I. L. R. 1% Cale 308. 

(2) (1899) I. L. R. 27 Oale, 379, (5) (1906) 10 C. W, N., 1065 ; L. R. 33 I. A. 166. 


40, L. J. 405, 
{3) (1899) I. L, R, 24 Bom. 260. (6) (1907) I. L. R, 80 Mad. 308. 
(7) (1907) I. L. R. 34 Gale. 329. 
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account, fail. ‘He, therefore, dismissed the suit with costs and the pare 
tiff has appealed to this Court. 

In support of the appeal, the following contentions have been 
advanced : (1)That the lower Court has erred in holding that the suit is 
barred by limitation under the provisions of Art. 118 of Schedule II of 
Act XV of 1877. In support of his finding that the suit is so barred, the 
learned Subordinate Judge relies on the decision of the Privy Council in 
the case of Fagadamba Chaodhrant v. Dakshina Mohun (1) and the 
cases of Haranabh Pershad alias Rajajee v. Mandil Dass (2) and Shrznzvas 
Murar v. Haninant Chavdo Deshapande (3), in which it has been held 
that the principle laid down by the Privy Council in the case of Jaga 
damba Chaodhrantv. Dakshina Mohun (1), though it had reference 
to the provisions of Art. 129 of Schedule II of the old Act IX of 1871, 
would equally apply to the effect of Art. 118 of Act XV of 1877 inthe 
case of suits brought after the passing of the later Act. It has been 
argued that the view taken by the Privy Council in the case of Faga- 
damba Chaodhrantv. Dakshina Mohun (1) has been subsequently modified 
by the judgment of their Lordships in the case of Thakur Tirbhuwan 
Bahadur Singh v. Raja Rameshar Bakhsh Singh (4), and that this is so is 
supported by the view taken by the Madras Court in the case of Velaga 
Mangamma v. Bandlamudt Varayya (5); this view, it is urged, is also 
supported by the decision of the Privy Council in the case of Azyoy Gopal 
Mukerji v. Krishna Mahishi Debi (6) and by the judgment of the 
Madras Court in the case of Ratnamasari v. Aktlandammal (7). It has 
also been urged that, in the case of Jagannath Prasad Gupta v. Runjtt 
Singh (8) and in the case of Ram Chandra Mukerjee v. Ranjit Singh (9) 
where the effect of the decision of the Privy Council in the case of Faga- 
damba Chaodhurani v. Dakshina Mohun (1) has been considered, it has 
been held that, in suits similar to the present, where the relief sought is 
the recovery of possession and not merely a declaration that the adoption 
is invalid, the provisions of Art. 118 of Schedule II of the Limitation Act 
do not I In the case of Batkanta Chandra Roy Chowdhury v. 
Kati Charan Roy Chowdhury (10) in which the question as to what limita- 
tion would apply to suits brought by reversioners to set aside leases granted 
by females having a widow’s estate was considered, it was held that 
Art. 141 of Schedule II of the Limitation Act would apply and that the 
limitation would be twelve years. It is contended that by analogy the 
same limitation would apply to suits brought by reversioners to recover 
possession on declaration that an adoption by a widow is invalid 
(2) that if the adoption of Murarilal be held to be invalid, then the present 
suit would be in time as it was brought within three years from the 11th 
August 1903 when Jerina Bibi, the widow, executed the deed of transfer 

(1) (1886) L. R. 13 E. A. 84. (6) (1907) ICL. R. 34 Oale. 329,11 C. W., N, 424, 
12) (1899) I. L. R. 27 Cale, 379. 17) (1902) 1. L. R. 26 Mad. 291, 
(3) (1899) 1. T. R. 24 Bom. 260. (8) (1897) I. Ti. R, 25 Cale. 354, 


(4) (1906) I. R. 33 I. A. 156. (9) (1899) I-L. R., 27 Cale. 242. : 2 
(5) (1907) I, L. R. 30 Mad..308. (10) (1904) 90. W, N. 222. 
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in favour of Murarilal alas Koer Jairaj ; (3) that the will is not genuine 
and, therefore, the widow had no power to adopt, and (4) that even if the 
will was valid, then the widow never took an absolute-estate as the con- 
tingency NA NAN in the will never arose, because she, in compliance 
with the terms of the will, adopted Sadho Narain as a son of her husband 
and so complied with the terms of the will. After the death of Sadho 
Narain, she only took a mother’s estate in the property of her husband 
and it is urged that this view is supported by the decision of this Court 
in the case of Amrito Lall Dutt v. Surnomoni Dasi (1). 

On behalf of the respondent it has been contended (1) that the Sub- 
ordinate Judge was right in bolding that the suit was barred under the 
provisions of Art. 118 of Schedule II of the-Limitation Act, XV of 187%, 
It is contended that the decision of the Privy Council in the case Faga- 
damba Chaodhrant v. Dakshina Mohun (2) has not been modified in 
any way by the subsequent decision of that Council in the case of Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar Bakhsh: Singh (3). It is 
urged that the view taken by the High Court of Bombay in the case of 
Srintvash Murar y. Hanmant Chavdo Deshapande (4) is right and that 
the contrary view taken by the Madras Court in the case of. Velaga 
Mangamma v. Bandlamudi Veerayya (5), oannot be accepted. Reliance 
is also placed on the decision of this Court in the case of Haranath 
Prosad alias Rajajeev. Mandil Dass (6), Further, in support of this 
point, it has been argued that it is not now open to the plaintiff, after the 
long lapse of time since the adoption, to re-open the question. It is 
pointed out that Murarilal alas Koer Jairaj was adopted on the 17th 
‘April 1873 and that he has been in possession of the property as such 
adopted son ever since Jeriga Bibi died in 1903. It is contended that 
the principle laid down by their Lordships of the Privy Council in 
the case of Fagadamba Chaodhrani v. Dakshina Mohun (2) must be 
taken to apply and that the principle should be followed of allowing only 
‘a moderate time within which such delicate and intricate questions as 
those involved in adoption shall be brought into dispute ; (2) that from 
the provisions of the will it is clear that the intention of the testator -was 
to provide against any contingency by which his property should fall into 
the hands of his brother’s branch of the family with whom he was on 
terms of enmity, that the evidence to prove the adoption of Sadho Narain 
is insufficient and that, therefore, under the terms of the will, the widow 
took an absolute estate in the property left by her husband or, if both the 
adoptions be held to be invalid or if the first be held to be valid and the 
second invalid, then as there was no son natural or adopted to take over 
the estate of her husband she, under the terms of the will, took an 
absolute estate and that the transfer of her estate to Murarilal was valid 
and it gave him a good title, if not as the adopted son of her husband,,- as 
her transferee ; (3) that the lower Court has erred in holding that.the 


(1) (1898) I, L, R,, 25 Cale. 662, (4) (1899) I. L. R. 24 Bom. 260. 
(2) (1886) L.R. 13 I, A. 84. ~ (6) (1907) 1. L. R. 30 Mad. 303, 
(3) (1906) L. R, 838 I. A, 156: ©. (6) (1899) I. L, R. 27 Cale, 3879, A, 
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adoption of Murarilal was illegal. It is contended that all that the Hindu Law: 
lays down is that it is undesirable that an orphan should be adopted and 
that, as pointed out by Lord Hobhouse in the case of Rao Balwant Singh 
v. Rant Ktshort(1) it should be borne in mind that in Hindu Law religious 
and moral considerations not being positive laws are often mixed up with 
rules intended for positive laws and that it by no means follows that 
because an act has been prohibited, it should, therefore, be considered to 
be illegal. This view, it is suggested, has been accepted by the Bombay 
Court in the case of Shamsingh v. Santabat (2) where a Rajout father 
after having become a convert to Christianity, delegated to his brother 
the power to give his son in adoption and stich delegation was held ‘to be 
valid. In the present case, it is pointed out that the adoption of Murari- 
lal took place when he was a boy, that the result has been that he has 
lost all rights in his natural family and that it would be most unjust now 
to allow the plaintiff to succeed and to defeat the effects of an adoption 
which has been in force for no less than 38 years. 

We will deal first with the question of limitation; and in taking 
this question into consideration, we think it necessary in the first place 
to invite attention to the fact which seems to have been lost sight of in 
some of the judgments to whith we have been referred, namelv, that the 
period of limitation fixed by Art. 139 of Schedule II of Act IX of 1871 
was twelve years whereas the limitation fixed by Art. 118 and 119 of 
Schedule IT of Act XV of 1877 was only half of that period, namely six 
years. We are also of opinion that, in the present case, it is impossible 
to lose sight of what has happened after the date of the alleged 
adoption, and of the result of the suits which were brought by Koer 
Sukhraj Bahadur, the father of the original plaintiff, and Koer Bhagwat 
Prasad, the original plaintiff. The decision of their Lordships of the 
Privy Council in the case of ¥agadumba Chaodhrani v. Dakshina 
Mohun (3), dealt mainly with the construction to be given to Art. 129 
and it was then held that that Article must be taken to apply to all 
suits in which the validity of an adoption was brought into question 
and, therefore, included a suit for possession against defendant on that issue 
as well as a suit to declare its invalidity, and that that Article applied 
to all suits in which the plaintiff could not succeed without displacing 
an apparent adoption by virtue of which the defendant was in possession. 
We have already noticed that the repealing Act, XV of 1877, substituted 
in the Second Schedule of that Act, Arts. 118 and 119 for the old Art, 129 
of Schedule II of the Act of 1871. The wording of those two Articles 
was essentially different from that of the old Art. 129 and the period of 
limitation was reduced by half. In those two Articles it was distinctly 
provided that the suit was a suit to obtain a declaration. No mention 
whatever was made of a suit for possession. In the case. of Harnabh 
Fershad alias Rajyee v. Mandil Dass (4), in which the effect of the 

(1) (1897) L, R. 25 I. A, 54 fat .69.) (3) (1886) L. R.1 1. A. 84. 

(2) (1901) I, T. R. 26 Bom, 551. (4) (1899) I. L, R. 27 Oale. 379, 
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decision of the Privy Council in the case of fagadamba Chaodhrant v. 
Dakshina Mohun (1), was considered, the facts were entirely different 
from those of the present case. In that case, the father of the plaintiff 
was foundto have taken an active part in the negotiations for the 
adoption of the person whose adoption was called into question and in 
arranging for his subsequent marriage, and this circumstance appears to 
have strongly influenced the learned Judges in arriving at their decision. 
In the case of Shrinivas Murar v. Hanmant Chavdo Deshapande (2), 
the change in the period of limitation does not appear to have 
been noticed and the view taken in that case does not appear to have 
been adopted by this Court.” Tne decision in the case of Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar Baksh Singh (3), 
did not turn on the question whether or not Art. 118 would 
apply to a case like the present, and though their Lordships of the 
Privy Council were apparently prepared to accept the view that, if the 
Act of 1877 applied, the defendant had no case that the suit was barred 
by limitation, the point, on which they decided, that the suit was not 
barred was that the defendant had failed to make out any title by adverse 
possession. In those circumstances, we do not think it is necessary for us 
to consider the question whether or not that decision in any way modified 
their decision in the previous case of Fagadamba Chaodhrani v. 
Dakshina Mohun (1) which we have already said dealt only with the effect 
of Art. 129 of the second Schedule of the Limitation Act of 1871, The 
learned Judges of the Madras High Court in the case of Velaga Mangam- 
man. Bandlamudi Veerayya (4), it is true, were of opinion that, in 
that later decision, their Lordships of the Privy Council accepted the view 
that Art. 118 of the Limitation Act (XV of 1877) was applicable only 
to declaratory suits and they held that the period of limitation applicable 
to a suit like the present for recovery of possession of immovable pro- 
perty on a declaration that the rights of the plaintiff were not affected 
by the adoption would be that prescribed by Art. 141 of Schedule II of 
the Limitation Act. In the case of Fagannath Prasad Gupta vy. Runjit 
Singh (5) a Bench of this Court held that the limitation, in a suit brought 
by a plaintiff on the allegation that he was a grandson by adoption in 
which he sought not only a declaratory decree as to the validity of the 
adoption but also for recovery of possession of the property was not that 
provided by Art, 119 of Schedule II but was that provided by Art. 141 
of the same Schedule of the Limitation Act. It was pointed out that to 
adopt the contrary view would involve the acceptance of an unreasonable 
conclusion, vi, that an adopted son claiming by inheritance the immo- 
vable property of a collateral kinsman by adoption would have only 
six years from the time the succession opened, within which to bring a 
suit, whereas, if he had been a blood relation of his deceased kinsman, 
he would have had the ordinary period of twelve years. In the case of 


(1) (1886) L. R. 13 L A. 84. (3) (1906) 40. L.J 405 ; L. B. 33 I. A, 156, 
(2) (1899) I. L, R, 24 Bom. 260. . (4) (1907) I. L-R. 30 Mad, 308. 
(5) (1897) L L, R, 25 Calo, 354. 
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Ram Chandra' Mukerfee v. Ranjit Singh (1) attention was invited to 


the change in the language used in Art. 118 of the repealing Act as 
compared with that used in Art. 129 ofthe old Act and the reduction 
in the period of Limitation, and the view was adopted that Art. 118 of 
Schedule IT of the Limitation Act did not apply toa suit for possession of 
immoveable property, though it might be necessary for the plaintiff 


.to prove the invalidity of an adoption. In the case of Bazkanta 


Chandra Roy Chowdhury v. Kali Charan Roy Chowdhury (2) a similar 
view was adopted as to the limitation applicable in a case brought by 
reversioners to recover immovable properties by a declaration that an 


-anumatipatra executed by a Hindu widow did not affect their rights. In 


our opinion, the balance of authorities isin favour of the view which we 
adopt that, ina suit like the present in which the plaintiff seeks to 
recover possession as reversioner on the allegation that his rights have not 
been affected by the adoption which he alleges to be invalid, the 
limitation applicableds that provided by Art. 141 of Schedule II of the 
Limitation Act (XV of 1877) and not Art. 118, and, as in such a suit the 
cause of action cannot arise until the death of the widow, when the right 
to possession accrues to tHe plaintiff, we are of opinion that the limitation 
must be taken to run from*the date when the cause of action arises 


entitling the plaintiff to sue for possession. 


We are also strongly of opinion that, in the present case, having 
regard to what had previously happened, it would not be possible to 
hold that the present suit is barred by limitation. On the 8th December, 


1873, certainly well within the period of twelve years limitation, if that 
applied, Sukhraj Bahadur, the then reversioner and the father of the 


original plaintiff brought a suit to have i, declared that the adoption 
of Murarilal alas Kuar Jairaj was invalid, and though that suit was 
dismissed for other reasons, the Court held that the plaintiff was entitled 
to a declaration that the adoption wasinvalid. There was an appeal to 
the High Court and that Court, while confirming the decision of the 
Court of first instance, expressed the opinion that the suit brought by 
Sukhraj, so far as he sought a declaratory decree, could not succeed on 
the ground that, at that time, there were no allegations of waste against 
the widow or of any present wrong done to the plaintiff and that Sukhraj 
Bahadur was then only a presumptive heir and his right was not only 
a future right but a contingent right, and it was held that Sukhraj was 
not entitled to any declaration with regard to the validity of the adop- 
tion. Sukhraj died in 1884, and, on the 26th August, 1900, his son 
Bhagwat Prasad instituted another suit against the present defendant 
and his adoptive mother in which he also sought for a declaration that 
the adoption was invalid. The suit was dismissed, but, at the same time, 
the lower Court held that the adoption of both Sadho Narain and 
Murarilal were invalid, and therefore, the widow had an absolute estate 
under the terms of the will. There was an appeal to the High Court 


(1) (1899) I, L, R, 27 Oal, 242 (254). (2) (1904) 9 0, W, N, 222, 
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but in the end, the plaintiff was allowed to withdraw the suit with 
leave to bring a fresh suit. It cannot, therefore, be said in the present 
case that the father of the original plaintiff or the plaintiff ever assented 
to the adoption, and it is clear that both of them, as soon as they were 
able to do so, brought suits in order to obtain declaratory decrees that 
the adopticn was invalid. Those suits failed, it is true, on other grounds, 
but it was held by this Court that the suits were premature and that 
no declaratory decree could be granted unless the plaintiff could prove 
waste on the part of the widow or some present wrong done to himself. 
In fact, the result of those suits was that the plaintiff in each case was 
told that no cause of action for any such suit would arise until the 
succession opened to him and his alleged right to recover possession 
of the property accrued. The learned Subordinate Judge in dealing 
with this question of limitation was further of opinion that, after the 
adoption of Murarilal by the widow, she parted with her interest in 
the property in his favour, and, as Murarilal Mad held possesison 
ofthe property by virtue of adverse title for more than 35 years, 
therefore, he had acquired an absolute right. This view seems to us 
however, to be opposed to that taken by their Lordships of the Privy 
Council in the case of Thakur Tirbhuwan* Bahadur Singh v. Raja 
Rameshar Baksh Singh (1). We must, therefore, -hold, disagreeing. 
with the learned Subordinate Judge, that the present suit is not barred 
by limitation. < 

We will next take the third point in which the genuinenss and 
the validity of the willis called into question. We may observe that 
the will was executed long before the Probate and Administration Act 
was passed and it was in the fosm of what was then called a wastatnamah. 
The arguments which have been advanced to show that the will was 
not properly executed or attested, therefore, appear to us to have no 
weight. The evidence clearly proves that the will was executed by the 
deceased and that, after its execution, it was sent round to all the 
principal people in the village in order that they might attest it and 
bear witness to its having been duly executed, All the Courts before 
which the question of the genuineness and validity of this will has 
previously been raised have accepted it as valid and genuine, and we 
think that, on the evidence adduced before the learned Subordinate 
Judge, he was perfectly right in coming to the conclusion that the 
will was a genuine and valid document. This point, therefore, is decided 
‘against the appellant. 

The remaining points raised by both the ‘parties may conveniently 
be considered together. They involve the questions whether the adop- 
tion of Murarilal by Jerina Bibi was a valid adoption and, if not, what 
was the effect on the estate which the widow took under the will of her 
husband and how far did that affect the deed of transfer executed by 
her in favour of Murarilal on the 11th August 1903? We agree with 
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OIVIZ. the learned pleader for the respondent that the terms of the will leave 
1910. no doubt that the intention of the testator was to provide, if possible,. 
Bhaswat against any contingency by which his property would come into the: 
Prasad hands of his brother with whom he had been for sometime at bitter 
Muravilal enmity. The will gave the widow power to adopt son to the deceased. 
—— and, as no special words are used restricting that power to one adoption, 
Brett, J. we think that the Subordinate Judge was right in the view that, under 
ad the terms of the will, Jerina Bibi was empowered to make a second 
adoption in the event of the death of the son first adopted. We are 

of opinion, therefore, that the widow had power to adopt Murarilal 

as a son to her deceased husband after the death of Sadho Narain, the 

boy first adopted. i 

We are unable to accept the contention advanced on behalf of the 
respondent that the adoption of Sadho Narain was not proved. The 
evidence on this point including that ofthe mother and other relations’ 
of the- boy and MAsst. Jerina Bibi herself and Hazarilal leaves, in our 
opinion, . no doubt, that Sadho Narain was adopted and that the 
adoption was valid. This is the view which the learned Subordinate’ 
Judge has accepted and we see no reason to differ from him. : 

The question then is whether the adoption of Murarilal was a valid 
adoption or not; and, if it was not a valid adoption, what would be 
the result as peo aids the title which Jerina Bibi would have had in 
the property left by her deceased husband? The learned Subordinate 
Judge has come to the conclusion that this adoption was invalid on the 
ground that the brother, Hazarilal, could not, under the Hindu Law, give 
Murarilal in adoption. 

In support of the adoption, it has beên ae that, even though 
under the strict rules of Hindu Law no one but a parent can give a son 
in adoption, still as adoption is rather a temporal than a religious 
institution the strict rule of law should not be applied so as to invalidate 
an adoption made of a boy during his infancy and which, as in the 
present case, has been recognised for 38 years. In the case of Wooma 
Dace v, Gokoolanund Dass (1), where the question raised was whether 
the omission to adopt a brother’s son was an objection which at law 
invalidated an adoption otherwise regularly made and so destroyed the 
civil status of the person thus adopted even after years of recognition, 
their Lordships of the Privy Council were not prepared to hold that the 
adoption could be invalidated on that ground and in support of their 
conclusion pointed out that in Bengal the maxim “ guod fieri non debuit 
Jactum valet” had been held to apply to cases of adoption, and referred 
to the cases of Chinna Gaundan v. Kumara Gaundan (2) and Rafo 
Vyankatrav v. Fayavantrav (3), as showing that a similar view had been 
adopted by the High Courts of Madras and Bombay. The same view 
was taken by this Court with regard to the adoption of an eldest son as 

(1) (1878) I; L, R. 3 Calo. 587, - (2) (1862) 1 Mad, H. ©, Rep. 54. i 
(8) (1867) 4 Bom H, O, Rep, A, C, J, 191, 
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not being invalid in the case of Fanokee Debea v, Gopaul Acharjee.(1). 
It is argued that where a transaction is unexceptionable in a 
temporal point of view but is forbidden solely for a spiritual reason it is 
the fittest case for the application of the maxim (Hindu Law of Adop- 
tion, Sarker, $. 305). No doubt, the opinion has been expressed by the 
same author (at p. 367) that, adoption under the Hindu Law being in 
the nature of a gift, it contains three elements: Capacity to give, 
capacity to take and the capacity to be the subject of adoption, which 
are essential to the validity of the transaction and, as such, are beyond 
the scope of the doctrine of factum valet. In the cases to which we 
have referred above, the maxim appears to have been held to be appli- 
cable where the capacity of the subject for adoption was in question and 
it seems to be open to consideration whether it might not be applied in 
a case like the present where the question of the capacity to give in 
adoption is raised. In the present case, the adoption was manifestly for 
the temporal benefit of Murarilal and the only defect in the adoption is 
that the gift was made by the brother, both the father and mother being 
dead. 

To disturb the adoption now would, we think, be to do grave injus- 
tice to the person adopted, Murarilal, by destroying his civil status after 
it had been accepted for 38 years ; aad we are, therefore, led to the 
conclusion, though not without considerable hesitation, that in the pre- 
sent case the maxim may be applied, and that, we should not hold that 
the adoption was invalid because it was made by the elder brother, the 


father and the mother of the person adopted being then dead. On this 


ground, therefore, we are of opinion that the suit must fail. 

It remains to consider, eVen if it were to be admitted that the adop- 
tion of Murarilal was invalid, what estate the widow had in her husband’s 
property after the death of the first adopted son, Sadbo Narain. Under the 
terms of the will, it is provided that, in the event of no natural or adopted 
son being alive or surviving the testator at the time of his death, the 
absolute right to the property would go to his wife. It gave her power 
to adopt a son in case of there being no natural issue. Then the will 
provided that, if she did not adopt a son, the wife should continue to be 
in possession of the entire movable and immovable properties of the 
testator as her stvidhan. The intention of these clauses in the will 
appears to us to be that, in the event of the failure of a natural or adopted 
son, the entire estate of the testator in his movable and immovable 
properties was to go to his wife absolutely and that she was to hold 
possession of those properties as her sirzdkan. In the present case, the 
adopted son appears to have died almost immediately after the adoption 
and we think that, having regard to the terms of the will and the inten- 
tion of the'testator, we should hold that, on the death of that adopted 
son and the failure of any issue, the entire movable and immovablé 
properties of the deceased would have passed to J ering Bibi, aş. her 
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sfridhan, In such circumstarites, she would have had-an ‘absolute’ estate: 
at the time when she executed the deed of transfer in favour of Murarilal- 
alias Kuar Jairaj on the 11 August 1903, and that being so, under the’ 
terms of that document, the title to the property in suit would have 
passed absolutely to Murarilal al:ds Kuar Jairaj, and the plaintiff would 
not be entitled to recover the property in the present suit. 

The result, therefore, is that, though we differ from the conclusion 
of the learned Subordinate Judge as regards the title of the defendant, 
we are of opinion that the defendant has a good title to the lands in suit 
and that the plaintiff is not entitled to recover possession of them in the. 
present suit. The appeal is, therefore, dismissed with costs, 

N. K. B, Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carndup. 
Near NARAIN SINGH 
D. 
AJODHYA PRASAD SINGH AND ANOTHER." 


Award, private arbitration— Partial enforcement of award by Oourt—Jurtedictiin of 
Court to gire a decree on portion of award—Award, rule of construction of— 
Liberal construction—ArbitPator, power of—Substantial and complete justice, if 
sufficient—Award, beyond reference, if enforceable— Objection to tha award, if càn, 
be taken by the party in whose favour it is made—Civil Procedure Code (Act XIV 
of 1882), Sec. 525 

An arbitrator is not bound by mere rules of practice which Courts have adopted 
for general convenience, and he has greater latitude than Courts of law to do complete 
justice between the parties according to equity and good conscience, In this view Courts 
are never astute to entertain technical objections to awards. 

The Courts will not review awards upon the merits, they will not constitute them- 
selves as Courts of appeal to examine whether or not the conelusion at which the 
arbitrator arrived was sound, both in point of law and in point of fact, 

Adams vy. Great N. S Railway Co. (1) referred to. i oe 

An arbitrator, cannot, however, go beyond the precise questions submitted ; it will 
not do for him to determine any claims or demands, though existing between the parties, 
to the submission, save only those which they have agreed that he shall decide. The 
submission furnishes the source and prescribes the limits of the authority of the 
arbitrator. The arbitrator is inflexibly limited to a decision of the particular matters 
submitted ;- he cannot take upon himself an authority which the submission does not 
confer, 

Price v. Popkins (2) Pascoe v. Pascoe (3), Baillie v. Edinburgh Oil Gas Light 

Company (4), and Buccleuch v. Metropolitan Board of Works (6) referred to. 

< Where, the matter in controversy submitted to the arbitrator was whether the 
plaintiff had a right of way over a specified strip of land, and not whether the plaintiff’ 
should have access toa particular part of the village across the land of the defendant, 
the arbitrator was bound to base his decision upon an investigation of the first question, 
and he had no authority to lay out a new path on a piece of land over which neither 
party alleged a right of way. l 
* Appeal from Appellate Decree No 3175 of 1909, against a decision of 8, S, Skinner, 


Esq., District Judge of Gaya, dated the 30th July 1909, confirming that of M. W, Ahmed, 
Esq , Munsif of Gaya, dated the 22nd Maroh, 1909. 
(1) (1891) App. Cas. 31; ` (3) (1837) 3, Bing. N. C. 898, . 
(2) (1839) 10 A. &'H, 189 ; . (4) (1835) 3 Cl. and F. 639. - 
(5) (1872) L, R. 5 H, L, 418; De Be Exoh. 221, 


tr + 


. Vor. XV.) HIGH COURT, lt 


Walker v, Simpson (1), Wyman v, Hammond (2) and Ross v, Linder (3) referred to, CIVIL. 
It is only the party prejudiced by the exercise of excessive authority by the oes 


.arbitrator whois entitled to object to the award by reason of it ; the party in whose favour ae 
‘the erroneous action of the arbitrator operates, cannot be heard to impeach the validity Narsingh 
of the award on this ground. Narain Singh 
Bradshaw's Arbitration, (4), Moore v. Butlin (5), Taylor v. Shuttleworth (6), Ai v 
jodhya 
Lymam v, Arrows (7), and Galvin v, Thompson (8) referred to. Prasad Singh, 


Semble : It is not competent to the Court in a prooeeding under section 525 of the — 
Code of Civil Procedure (XIV of 1882) to direct that the award be filed in part ; the 
Court is bound to refuse an application made to it for filing the award, if in its opinion 
the award is open to attack in part, 

Dandekar v. Dandekars (9), Mana v. Mallichery (10), Thirwrengadu v, Vaidi- 
natha (11) and Mustafa v. Phulja (12) referred to, 

Appeal by the Plaintiff. 

Application under section 525 of the Code of Civil Procedure (Act 
XIV of 1882) for filing the award in Court and for a decree of Court. 

The facts of the case and arguments fully appear from the judgment. 

Dr. Rash Behary Ghose and Babus Umakali Mukerjee and Gonesh 
Dutt Singh for the Appellant. 

Babus Mahendra Nath Roy and Chandra Sekhar Prasad Singh for 
the Respondents. ° CG. A.V, 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against a decree by which November, 28, 
the Courts below have concurrently ordered the partial enforcement of a 
private arbitration award. The parties to the proceeding are related to 
each other, and had a dispute as to a pathway for passage from the land 
of the plaintiff and his brother to a village towards the north of the pro- 
perty of the first defendant. There were also disputes between the 
parties in respect of other matters to which detailed reference is not 
necessary for our present purpose. On the 16th July 1908, the matters in 
controversy which were set out in full detail ina registered instrument 
of submission, were referred to the arbitration of a gentleman by name 
Dilkeswar Singh. He made his award on the 31st August, 1908. On 
the 14th September following, the plaintiff applied under section 525 of 
the Code of 1882 that the award be filed in Court. The defendants resisted 
the application on every conceivable ground; they questioned the 
validity of the submission, imputed misconduct and partiality to the 
arbitrator, alleged a revocation of the submission before the award 
was made, and contended that the award had determined a question 
not included in the submission. The Courts below have overruled all the 
objections, except one, as entirely unfounded, and have directed the award 
to be filed in part. The result has been that a modified decree has been 
made in favour of the plaintiff. The plaintiff has appealed to this 


(1) (1888) 80 Maine 143; 13 Atlantic 580. (7) (1827) 5 Pickering 213. 


(2) (1868) 55 Maine 634.. (8) (1836) 13 Maine 367. 

(3) (1881) 17 South Car. 593. (9) (1882) I. L. R. 6 Bom. 663, 
(4) (1846) 12 Q. B. 562. (10) (1880) I. L. R., 3 Mad. 68. 
(5) (18387) TA & E. 695. (11) (1905) I, L. R. 29 Mad. 803.. 
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“Court, and on his -behalf the decree has been assailed in so far as it 
modifies the’award, The arbitrator found in substance that the pathway 


-alleged by the plaintiff and denied by the defendants did, as a matter of 


‘Narain Singh fact, exist, but he held that if the thoroughfare was owed to continue, 


Ajo odhya 


great inconvenience and injury would be caused to the first defendant. 


“Prasad ad Singh. In this view, the arbitrator laid out a new pathway in lieu of the disputed 


Mookerjee J. 


thoroughfare. The plaintiff was satisfied with the award in this respect ; 
but the defendants objected that the award was in excess of the authority 
of the arbitrator, inasmuch as the matter covered by the submission 


-was the existence or otherwise of the disputed pathway, and it was 


beyond the competence, of the arbitrator to substitute in lieu thereof a 
new pathway. This view has found favour with the Courts below, and 


-as we have already explained, they have declined to direct the award to 


be filed in so far as the pathway is concerned. The propriety of this 
-decision has been assailed before us on two grounds, namely, frs#, that 
the award is not béyond the scope of the submission, as upon a liberal 
construction thereof, the whole question of a right of way must be taken 
to have been laid before the arbitrator, and, secondly, that in any view, 
the defendants were not competent to take exception to the award, as it 
was essentially in their favour. 

“In support of the first ground, that the submission should be liberally 
construed so as to enable the arbitrator to do substantial justice, reliance 
has been placed upon the cases of Knox v. Symmonds (1), Prosser v, 
Goringe (2), Delver v. Barnes (3) and fuller v, Fenwick (4). It may be 


‘conceded that the arbitrator is not bound by mere rules of practice which 


Courts have adopted for general convenience, and he has greater latitude 
than Courts of law to do complete justice between the parties according 
to equity and good conscience. In this view, Courts are never ast ute 
to entertain technical objections to awards. In o'her words, as Lord 
Halsbury L. C. said in Adams v. Great N.S. Ry. Co. (5) the Courts will 
not review awards upon the merits ; they will not constitute themselves as 
Courts of appeal to examine whether or not the conclusion at which the 
arbitrator arrived was sound, both in point of law and in point of fact. 
This salutary doctrine, however, is subject to the fundamental rule that 
an arbitrator cannot go beyond the precise questions submitted ; it will 
not do for him to determine any claims or demancs, though existing 
between the parties to the submission, save only those which they have 
agreed that he shall decide. This is sound on principle ; the submission 
furnishes the source and prescribes the limits of the authority of the 
arbitrator, The arbitrator is inflexibly limited to a decision of the parti- 
cular matters submitted ; he cannot take upon himself an authority which 
the submission does not confer: Frice v. Popkin (6), Pascoe v. Pascoe (7) 

(1) (1791) 3 Brown O. C. 368, 1 Ves. 369. (4) (1846) 80. B. 703. 

(2) (811) 3 Taunt. 406. (b) (1891) App. Cas. 31. 


(3) (1807) 1 Taunt, 48,9 K. R. 707. (6) (1839) 10 A & E, 139, 
(7) (1887) 3 Bing. N, O, 898. 
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Batlhev. Edinburgh Oil Gas Light Co. (1), and Buccleuch v. Metropolitan 
Board of Works (2). In each case, therefore, where a question arises 
whether the arbitrator has exceeded his authority, and it is urged that 
the submission should be liberally construed and interpreted, the question 


“really reduces to this, whether the circumstances of the case bring it 


within the scope of the one or the other of the two conflicting principles 
we have formulated. In the case before us, the terms of the submission 
are, in our opinion, against the contention of the appellant. The matter 
in controversy submitted to the arbitrator was not whether the plaintiff 
should have access to the northern village accross the land of the defen- 
dants, but whether he had a right of way over the specified strip of land. 
The arbitrator was bound to base his decision upon an investigation of 
the latter question, and he had no authority to lay out a new path on a 
piece of land over which neither party alleged a right of way: Welker v, 
Simpson (3), Wyman v. Hammond (4) and Ross v. Linder (5). We are, 
therefore, not prepared to accept the first contention of the appellant. 

In support of the second contention of the appellant, it has been 
argued that if the arbitrator has exceeded his authority, he has done so 
for the benefit of the defendants, and they, at any rate, are not entitled to 
assail the award which is really in their faour., In our opinion, this 


| contention is well-founded and must prevail. It is an elementary 





| 
| 
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principle that only the party prejudiced by the exercise of excessive 
authority by the arbitrator is entitled to object to the award by reason 
of it ; the party in whose favour the erroneous action of the arbitrator 
operates, cannot be heard to impeach the validity of the award on this 
ground. In Bradshaw's Arbitration (6), where an award was assailed by 
one of the claimants, Lord Denman C., J. observed that the error 
assigned was no matter of complaint for him as it was in his favour 
and to his advantage. Similarly in Moore v. Butlin (7), the learned 
Chief Justice observed that the party in whose favour the mistake 
had been made could not avail himself of it to set aside the award, See 
also Taylor v. Shuttleworth (8). Again in Lyman v. Arrows (9) a party 
objected to an award, because it made certain deductions from demands 
presented against him by his adversary and assigned to himself certain 
goods and merchandise. In answer to the contention that these acts 
were beyond the authority of the arbitrator, the Court said; “ He has no 
right of complaint, it was in his favour :? Galvin v. Thompson (10). In the 
case before us, the arbitrator found in substance that the pathway existed 
as alleged by the plaintiff ; in this view he ought to have made a decree 
accordingly. But, as in his opinion, the existence of a pathway at that 
particular spot would inconvenience the defendants, he laid out another 
path for the use of the plaintiff. This course was adopted for the benefit 


(1) (1835) 8 Cl. and F. 689. (6) (1846) I2 Q. B. 662, 

(2) (1872) L &.6 H. L. 418; L, R. 6 Exch, 221. (7) (1887)7 A. & E. 595, 

(3) (1888) 80 Maine 148; 13 Atlantic 580. (8) (1840) 6 Bing. N. O. 277. 
(4) (1868) 55 Maine 534. (9) (1827) & Pickering 213. 


(5) (1881) 17 South Oar. 593. (10) (1886) 18 Maine 867, 


118 
OIVIL, 


1911, 


Gae aed 
Narsingh 
Narain Singh 


. v. 
Ajodhya 
Prasad Singh. 


Mookerjee, J. 


144 THE CALOUTTA LAW. JOURNAL (Vou. XV. 
oe and convenience of the defendants. It is difficult to appreciate upon 
1911. what principle the defendants can be allowed to question the award on 

Naringh the ground that the arbitrator exceeded his authority ; the position would 

gh aera nee: 
Narain Singh have been intelligible if the plaintiff had sought to assail the award in so 
Ajodt far as it did not allow him a pathway in the precise place alleged by him. 
_ .Ajodhya 
Prasad Singh, The second ground taken by the appellant must, therefore, be allowed. 

We may add that it was not competent to the Courts below ina 
proceeding under Sec. 525 of the Code of 1882, to direct that the award 
be filed in part ; the Court was bound to refuse the application, if in its 
‘opinion the award was open to attack in part: Dandekar v. Dandekars (1), 
Mana v. Mallichery (2) Thiruvengada Thiengar v. Vaidinatha (3), 
and Mustafa v. Phulja (4\. In the view we take, however, the question 
becomes immaterial. 

The result, therefore, is that this appeal must be allowed and the- 
-decrees of the Courts below discharged. We direct that the award be filed 
in its entirety, and a decree drawn up in accordance therewith. The 
plaintiff is entitled to his costs in all the Courts from the first defendant. 





é 
Mookerjee, J. 
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H. C, Appeal allowed. 
(13 (1882) 1. L. R, 6 Bont. 663. (3) (1905) I. L. R. 29 Mad 803. 
(2) (1880, I. L. R. 3 Mad. 68. (4) (1905) I. L. R. 27 All 526, 
Before Mr. Fustice Woodroffe and Mr. Fustice Carnduf. 
SIBU SANT 
CIVIL. y 
1911, NITAI CHARAN DAS.” 7 
ATN Ciril Procedure Code (Act Vof 1908), Sec. 115—Bengal Tenancy Act (VIII of1885), 
aye £3, See, 186A (1), Court's duty — Second appeal— Bengal Tenancy det( VIII of 1885), 
OR Seo. 158—Suit valued at less than Rs. 100— Prayer Sor other relief, 


It is an irregularity within the meaning of section 115 of the Code of Civil Procedure 
in the appellate Ocurt not to deoide an issue which became necessary by the reversal of 
the decision of other issues by the first Court, and the High Court can interfere of its ` 
own motion without any application by a party, 

Before awarding damages under seotion 186A (1) of the Bengal Tenanoy Act, the 
Court should find, as afaot, as to whether there was reasonable or probable cause and 
state its zrounds for coming to that conclusion, and where the appellate Court awards 
such damages, it should also consider in coming to that conclusion that though it was 
found that the defence was without reasonable cause, it was a defence which wag 
accepted by the first Court, 

Semble : Whether an appeal lies under section 153 of the Bengal Tenanoy Act in 
a suit for: rent valued at Rs. 99 with a prayer for further and other relief and when the 
lower appellate Court passed a decree for rent together with interest which made the 
decree amount to more than Rs.. 100 ? 

Mahar vy. Skyama Churn (1) referred to, 

Appeal by the Defendant. 

, Suit for recovery of share of paddy or the price thereof (Rs. 99). on 

the basis of a Aabulzat. 


* Appeal from Appellate Decree No, 135 of 1909, against the decree of 
E. E. Forester, Esq., District Judge of Midnapur, dated the [1th December, 1908, 
ete that of Babu Apurna Kristo Ghose, Munsiff of Tamluk, dated the 9th March 

Ss ss (ly (1898) 3 O, W, N. 214, > we E 


Vou. XV.) HIGH COURT. 


The material facts and arguments appear from the judgment. 
. Babus Dwarka Nath Chakravartt, Bepin Behary Ghose and Prokask 
Chandra Sircar for the Appellant. 
Babu Amarenda Nath Bose for the Respondent. 
The judgments of the Court were as follows 


Woodroffe J.—This was a suit for recovery of bhag dhan i. e. paddy 
or the price thereof (Rs. 99) from the defendant on the basis of a 
kabuliat for the year 1313. 

The defence was that the plaintiff had no right to the lands ; that 
he was the denamidar for one Kumeda Dasi, his daughter, who was the 
real owner; that the dag dhan i. e. paddy for 1313 had been delivered 
to Kumeda Dasi; and that the produce and the price, as claimed in the 
plaint, were excessive. 

The issues settled in the first Court were : first, whether the plaintiff 
isa mere benamidar for Kumeda Dasi; secondly, åf so, whether the 
plaintiff can claim rent, and, zkird/y, whether the amount of the produce 
and the prices claimed are excessive. 

The Munsiff found that all the documents relating to the property 
were found to be in the possession of the pfaintiff’s daughter, who had 
been examined and had deposed, as he says, in a most straightforward 
manner, tothe effect that she had purchased the properties in her 
father’s name. The plaintiff alleged that the documents had been 
forcibly taken away from him by his sons and he lodged a complaint to 
to that effect before the Sub-divisional Officer. But he subsequently 
stated that he did not want to proceed with the case. The Munsiff held 
that, prima facie, the plaintiff appeared to have a title to the lands and 
tothe rent. But, going into the question of dezamz, he added that the 
question was, who paid the consideration for the $obalas? And he 
‘subsequently came to the conclusion in respect of the findings on this 
and the other points referred to in his judgment, that the plaintiff had 
not made out that he was the real owner of the lands, and that it had 
been established, on the other hand, that Kumeda Dasi was the real 
owner; and he ordered that the suit should be dismissed. On these 
findings he did not think it necessary to consider the third issue. 

The plaintiff appealed to the District Judge of Midnapore, who 
reversed the decision of the Munsiff in a judgment which does not appear 
to us to be satisfactory. 

It was objected on behalf of the plaintiff, respondent, that no appeal 
lay in this case, by reason of the provisions of section 153 of the Bengal 
Tenancy Act, which lays down that an appeal shall not lie in any suit 
instituted by a landlord for recovery of rent, where the amount claimed 
does not exceed Rs. 100. In reply, however, it was contended on behalf 
of the defendant, appellant, that an appeal did lie, and upon the follow- 
ing grounds. The learned District Judge found that the plaintiff was 
not a denamidar for his daughter, and he has allowed the appeal with 
costs in both Courts. He has decreed the rent claimed in full, with 
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Crviz. interest at 124 per cent. until realization; and he has further proceeded: 
1912, under the provisions of the recently enacted section 186A (1) of the 
—~ Bengal Tenancy Act, to award damages against the defendant, which 
Sibu Sant . 

a. he has fixed at Rs. 25. The contention of the defendant, appellant, has 
-Nitai Charan been that, having regard to this award under section 186A (1), an 
pee appeal lies, on the following grounds, namely, that although the suit 
Woodroffe, J. was a suit for rent, the amount of which was Rs. 99 only, it was not 
™—~ open to the District Judge to make the award under section 186A (1), 
unless a claim had been made by the plaintiff for damages under that 
section; that on general principles it was not open to the Court to 
award by its decree a greater sum than had been claimed in the plaint, 
which has been done in this case ; that, applying this principle, it would 
have been necessary, before any sum could be awarded, by way of 
damages, that the plaint should be amended; that we must take it for 
the purposes of tae appeal that that was done which should have 
been done; and that the plaint was, in effect, a plaint for Rs. 99, as rent, 
and also for damages under section 186A (1) of the Bengal Tenancy 
Act,—in which case it if contended that the amount claimed would be 

Rs, 100 and the appeal would not be barred. 

There is also another ground upon which it might be argued that 
an appeal lay ; and it is this, that although the plaint asks to recover 
the sum of Rs. 99 and the Court-fee has been paid on that sum, the 
prayer of the plaint also asks for further and other relief and for costs. 
It has been held by this Court in the case of Makar v. Shyama 
Churn (1), that the term “amount” in section 153 of the Bengal 
Tenancy Act does not mean merely the amount of rent claimed, but 
the whole amount claimed in the suit, including the rent, interest, etc. 
There is, however, this distinction, (whatever it may be worth) between 
the present case and that case, namely, that in the reported case in- 
terest was actually asked for, and in the present case what was asked 
for was further and other relief; and, in virtue of the provisions of 
section 67 of the Bengal Tenancy Act, the plaintiff would, on proof of 
his title and of the facts alleged, be entitled to interest at 124 per cent; 
and interest has, in fact, been given. It has been contended that such 
interest cannot be said to be any part of the amount claimed within 
the meaning of section 153, but that it is the amount which is statutorily 
given in addition to the amount claimed, and that it must be excluded 
in determining whether the case falls within section 153. But that 
argument would appear to question the soundness of the decision in 
Makar v. Shyama Churn (1) for if that principle is applicable, it would 
be applicable in both cases, that is, in the case where interest was 
specifically claimed and in the case where, as in the present instance, 
further and other relief is claimed. And the law, by virtue of section 67 
of the Bengal Tenancy Act, grants further and other relief in the shape 
of interest. 

(1) (1898) SO. W. N, 214. 
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On the whole it appears to me to be doubtful whether an appeal 
lies. The matter, however, is not of importance in the present case 
for if an appeal does not lie, it appears to me to be clear that this is a 
case in-which we should interfere under the provisions of section 115 of 
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the Code of Civil Procedure, and this Court can interfere of its own Nitai Charan 


motion and without an application made to it by a party to the suit. 


Das. 


e 


For it is clear upon the face of the judgment that there has been such Woodroffe, J. 


illegality and irregularity in the trial of this case as makes it a proper 
one for our interference under that section, 

The only question which could arise was as to whether or not we 
should deal with this matter at once under section 115, Civil Procedure 
Code, or give the pleader for the plaintiff, respondent, a further 
opportunity to argue the case. He does not ask for such further 
opportunity, and is willing that the matter should be now dealt with ; 
and I therefore propose to deal with it, under sectign 115, Civil Procedure 
Code. 

The learned District Judge has found, in the first place, and 
as a matter of law, that the defendant was estopped from denying the 
plaintiff's title. There was no issue raised in the lower Court with 
regard to the question of estoppel; and in the lower appellate Court 
there is no finding of fact of any kind which supports the finding of 
law that the defendant was estopped. The learned District Judge has 
not found whether or not the defendant was inducted into the land by 
the plaintiff, or, if he was inducted, into what land he was inducted, 
or whether there was an attornment to the plaintiff. Nor has he con- 
sidered the special circumstances of the case which should be considered, 
namely, that it is alleged that the plaintiff is the dexamidar for Kumeda 
Dasi, and the bearing of that allegation upon the question of estoppel. 
I may refer in this connection to the decisions in the cases of Kuppu v. 
Thirugnana (1), Kuthaperumal v. Secretary of State (2) and Rahimannessa 
y. Mahadeb (3) and the earlier cases referred to in these decisions. In 
this connection also we have been referred to the kadudiat and asked 
to say that the question of induction into possession was not disputed 
and that it was proved by the terms of the éadu/zat. In the first place, 
that is a matter of construction of the kabula upon which the defen- 
dant should have the decision of the lower appellate Court; and, in 
the next place, on the face of the kabuliat itself it appears that the 
recital upon which reliance is placed refers to 13 cotfahs of land only ; 
so that if it had (which I do not decide) the effect of proving the in- 
duction into possession such induction would refer to a part only of 
the property. In this connection also we would draw the attention 
of the learned District Judge to the 8th paragraph of the defendant's 
written statement, in which he alleges that he had been in possession 
of the disputed land in tenant’s right from long before the 4adu/iat, as 
alleged by the plaintiff. The District Judge, therefore, on this part 


(1) (4908) I. L, R, 81 Mad. 461, (2) (1906) I, L, R. 30 Mad, 245, 
(3) (1910) 12 0, L, J, 428, 
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of the case must, in the first instance, decide whether the question of 
estoppel arises and should be dealt with in this case; and if he holds 
that it does arise, he must give both parties au opportunity of adducing 
evidence touching this question of estoppel. When such evidence has 


Nitai Charan been taken, he must decide as to whether there is any estoppel in this 


Das. 





case and find the necessary facts upon which that judgment of law 


Woodroffe, J. proceeds. Up to the present moment, as I have said, no issue has 
easton, 


been raised on this point and the attention of the parties has not been 
drawn to it. 

The next question upon which there has been material irregularity 
is as regards the findings of fact: for the learned District Judge has 
proceeded alternatively to hold that ifthere was no estoppel, the plaintiff's 
case succeeds on the merits. In coming to that conclusion he has, 
while admitting that there is a circumstance which militates against 
the plaintiff's claim, gamely, the production of the title-deeds by the 
daughter with whom, it is alleged, the real proprietary interest lies, 
yet proceeded to observe as follows :—" But plaintiff had previously 
complained to the Criminal Court that these documents had been stolen 
from him by his son and daughter in collusion with the latter’s paramour. 
I do not see why this complaint should not be believed, although 
he did not proceed with it.’ Now, in the first place, the learned 
District Judge appears to have been under a serious misapprehension 
as to the actual facts, because he seems to have thought that the com- 
plaint was a complaint as regards the alleged theft of the Aadu/zat in 
suit. But, as a matter of fact, this has not been contended before 
us. The complaint which was laid before the Sub-divisional Officer 
made no reference at all to the 4£aduézat in suit. The learned District 
Judge was, therefore, under a misapprehension as to this point, 

Nextly, I have to point out this, that while the District Judge is 
admittedly right in holding that the possession of the title deeds by the 
daughter is a point which tells against the plaintiff, it then lay upon the 
plaintiff to rebut the inference which arose from such possession. If 
he sought, as he apparently did, to rebut that inference by proving that 
the documents had been stolen, it lay upon him to establish that fact; 
and it is not sufficient to say, as the learned District Judge has done, 
“I do not see why this complaint should not be believed although he 
did not proceed with it.” The fact that the plaintiff made a complaint 


‘in the criminal Court is not evidence in these proceedings that the 


title-deeds were stolen. At most, it would be corroborative evidence of 
the alleged theft, if it were proved in these proceedings by evidence 
given that there had been a theft. Nextly, as I have pointed out as 
regards corroboration there is the misapprehension to which I have 
referred, namely, that the complaint itself does not refer to this particular 
kabuliat. 

Then, the next irregularity is as regards the admission of the 
deposition alleged to have been given by the defendant. The District Judge 
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says: “Another circumstance in. favour of the plaintiff is that in the ee 
previous rent suit, brought by the plaintiff, the defendant admitted 1911, 
that the plaintiff was his landlord though at that time he had executed sibu Sant 
no kabulzat.” In passing I may observe here that, apart from any v, 
thing else which I have to say on this point, it should have been Nital Charan 
considered in this connection whether,. if there was any admission at all, 
what were the circumstances under which it was made. It may be, for 
all that I know, that if there was any such admission, he was not then 
aware of the circumstances which he now alleges as regards benami. 
But, however this may be, if the alleged admission was based, as it 
appears to be based, simply upon the previous deposition, that deposi- 
tion appears not to have been properly before the Court. The District 
Judge says: “His previous deposition was produced in the Court 
below but not ‘admitted. It was to have been put in after the witness 
had been questioned on it. But as he did not appear, it should have 
been admitted, and I have admitted it now.” Fsom this it appears that 
the deposition was not put in evidence; and the learned Judge was 
wrong in supposing that it should have been admitted simply because 
the witness did not appear, if, by that he means that it should have 
been admitted without proof. And he &ppears to have admitted it 
without any proof whatever that it was the deposition of the defendant. 
There appears, therefore, to be irregularity, in that the learned District 
Judge has come to the conclusion that there was the admission referred 
to in his judgment, without any legal evidence of that fact. 

Then, on the question of dezamz, I may point out that the District 
Judge nowhere deals with the points which have been dealt with in 
the Munsiff’s judgment which he reverses, and which are important 
questions upon the issue of denamz, namely, as to the person by whom 
the purchase-money was found and also the question of possession as 
regards the properties, 

Then, the District Judge has committed an irregularity, in that he 
had altogether omitted to dispose of the third issue. The Munsiff was 
right in the course he took. Having regard to his findings for the first 
two issues, a decision of the third issue was not necessary. But it might 
have become necessary, having regard to the findings of the District 
Judge. Thethird issue, therefore, must be considered and determined 
if the other findings of the Judge render this necessary. 

Then, I point out further, that the District Judge, as I have 
stated, has allowed damages under section 186A (1) of the Bengal 
Tenancy Act. But he has given no ground whatever for the award in 
terms of that section. That section says that damages are to be awarded 
where the tenant renounces his. character as tenant of the landlord by 
setting up. without reasonable or probable cause title in a third person 
or himself. Before awarding such damages the Court should find, as a 
fact, as to: whether there was reasonable or probable cause and state its 
ground for coming to that conclusion and should also consider in 
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coming to that conclusion that though it is found that the defence was 
without reasonable cause, it was a defence which the Munsiff accepted. 

On these grounds, then, I set aside the jugdment and decree of 
the District Judge and remand the case to him for a fresh decision, l 
having regard to the remarks made in this judgment. If the learned 
District Judge considers that the question of estoppel arises, he will 
permit both parties to give such evidence as they desire upon the facts 
touching this issue. 

The costs of this appeal will abide the result of the decision on 
remand. ; 

As I have dealt with this matter under section 115, Civil Procedure 
Code, the appeal will be dismissed. 

Carnduff J.—I agree , 


A. T, M. Appeal dismissed : Rule made absolute : Case remanded, 


Before Mr, Filstice Mookerjee and Mr. Fustice Carnduff, 
GOPAL LAL SAHAI 
v. 
,BAHORNI." 
Limitation-—Deficit Court-fee— Order to pay within a week— Exolusion of day of order, 

Where the intention of the Court was to allow the plaintiff full seven days for pay- 
ment of the deficit Court-fees, the order of the Court was duly carried out when the . 
deficit Court-fees were paid in a week exclusive of the day on which the order was made, 

The word ‘week’ when used in reference to computation of time from which it is to 
be reckoned, excludes the day of the date. : The expression may be inclusive or exclusive 
according to the context. Whether the day on which the order is made is to be included 
or excluded, depends upon the circumstances and the reason of the thing.. 

When a computation is to be for the benefit of the person affected, as much time 
should be given as the language admits of, and when it is to his detriment, the language 
should be construed as strictly as possible. 

In re North, Eaparte Hasbuck (1) followed. 


Appeal by the Plaintiff. 

Suit for declaration of title to and for recovery of possession of a 
house. 

The material facts and arguments appear from the judgment. 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Indu Bhusan Brahmachari for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—-The sole question of law which arises in this appeal 
is, whether the suit is barred by limitation as has been held by the 
Subordinate Judge in reversal of the decision of the Court of first instance. 
The plaintiff commenced this action on the 29th October 1908 for decla- 
ration of his title to a house purchased by him on the 26th October 1896 
and for recovery of possession thereof. His title was disputed by the 

*Appeal from Appellate Decree No. 3326 of 1909, against the decree of Babu Srihari 


Lahiri, Subordinate Judge of Chapra, reversing that of Babu Asutosh Pal, Munsiff of 
Chapra, dated the 27th May, 1909. 


(1) (189 5) 2 Q, B, 264 (270). 
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defendants, and it was also urged that the claim was barred by limitation. Orv, 
The Courts below have concurrently found upon the merits in his favour, 1911. 
but they have differed on the question of limitation. Itis not disputed that Gopal Lal 
the Court was closed on the 26th October 1908 and did not re-open after Sahai 
the annual vacation till the 2qth October 1908. The plaint was presented Bahor nie 
on that date, but it was found that the full amount of Court-fees had not — 
been paid on the plaint. Thereupon, the following order was made : “ Plain- anak, J, 
tiff to file deficit Court-fee and also summons and talabana and copies of 
plaint 22 a week? The plaintiff carried out the order of the Court on the 
6th November; the plaint was registered and the suit was tried in due 
course. No objection was taken at the trial by the defendants that the 
order of the Court-had not been duly carried out. But when the unsuccess- 
ful defendant appealed to the Subordinate Judge, she contended that the 
order of the first Court had not been carried out because the deficit Court-- 
fee had been paid on the eighth day after the order had been made. The 
Subordinate Judge accepted this contention as well-founded and dis- 
missed the suit as barred by limitation. 

On behalf of the plaintiff it has been argued in this Court that the 
order of the original Court for the payment of the deficit Court-fee was 
duly carried out and that the plaintiff paid the Court-fee within one 
week from the date when the order was made. On behalf of the respon- 
dents it has been contended that the day on which the order was made 
ought to be treated as part of the week allowed by the Court. In our 
opinion, this contention is not well-founded. The order obviously means 
that the plaintiff was to pay the deficit Court-fee in a week from the 
date of the order. Now, it is well settled that the word “week” when 
used in reference to computatfon of time from which it is to be reckoned, 
prima facie excludes the day of that date [Howard's Case (1)], though, 
it is clear that the expression may beinclusive or exclusive according to 
the context, as pointed out by Lord Lindley in the case of Szdebotham v. 
Holland (2). It was observed in the case of Lester v. Garland (3), that 
an inflexible rule of interpretation cannot be allowed in cases of this 
description, and whether the day on which the order is made, is 'to be 
included or excluded, must depend upon the circumstances and the reason 
of the thing. One such reason was suggested by Lord Esher in the case 
of In re North, Exparte Hasbuck (4). The learned Judge observed: “A 
fair rule of construction seems to be that where the computation is to be 
for the benefit of the person affected, as much time should be given as 
the language admits of, and where it is to his detriment, the language 
should be construed as strictly as possible.” See also, Wilkins v. Me 
Ginity (5). Now, there can be no question that, in this case, the inten- 
tion of the Court was to allow the plaintiff full seven days for payment of 
the deficit Court-fees. Consequently, we must take it that the order o 
the Court was duly carried out when the deficit Court-fees were paid in 


(1) (1700) 2 Salk. 625; 1 Ld, Raymond 480, (8) (1808) 15 Ves, 248. 
(2) (1895) 1 Q. B, 878. (d) (1895) 2 Q. B, 264 (270), 
(5) (1907) 2 I, R, 660, 
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a week exclusive of the day on which the order was made. The prin-. 
ciple of interpretation we adopt accords with Sec. 9 of the General 
Clauses Act and Sec. 12 of the Indian Limitation Act. We may add that, 
in England, it is well settled that in any case in which a number of 
days, not expressed to be clear days, is prescribed by the Rules of the 
Supreme Court, the same ought to be reckoned exclusive of the 
first day and inclusive of the last day. (See Order 64, Rule 
12 of the Supreme Court of England and Daniell on Chancery 
Practice, Vol. I, p. 37). We are, therefore, of opinion that the suit is 
not barred by limitation and that the judgment of the Subordinate Judge 
cannot be supported. 


The result 1s, that this appeal is allowed, the decree of the Subor- 
dinate Judge reversed and that of the Court of first instance restored with 


` costs in all the Courts. 
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April, 20, 


A. T. M. Appeal allowed. 





Before Mr. Fustice Rampini and Mr. Fustice Handley, 
ALI eee BEPARI 


NAYAN RA JAH BHUIYA.* 
Bengal Tenanoy Act (VIII of 1885), Sec. 85— Lease to an under-raiyat for nine years 


—Stipulation to give a fresh lease on ewpiry of the term, whether valid— Unders 
raiyat— Hjectment, 


A stipulation in a lease executed by a raiyat in favour of an under-raiyat to the 
effect that after the expiry of the term of nine years, for which the lease was granted, 
the raiyat would grant the under-raiyat a fresh lease of the land, is valid, and is not 
in contravention of the terms of section 85 of the Bengal Tenancy Act, 

Held further, that the under-raiyat could not, gn the expiry of the term, be ejeoted 
without an offer of a fresh lease on a fair rent, 

Appeal by the Plaintiff. 
Suit for ejectment. 
The material facts and arguments appear from the judgment. 


Babus Surendra Nath Guha and Girya Prasanna Roy Chowdhury 
for the. Appellant. ' 

Babu Priya Nath Sen for the Respondent. 

The judgment of the Court was delivered by 

Rampini J.—The suit out of which this appeal arises, is a suit 
brought by a raiyat to eject an under-raiyat. The raiyat gave the 
under-raiyat a lease for nine years, and it was stipulated that, after the 
expiry of the term of nine years, the raiyat would give the under-raiyat 
a fresh lease of the land. Now, the raiyat seeks to eject the under-ratyat, 
and, in the lower appellate Court it was argued that this lease was in 
contravention of the terms of section 85 of the Bengal Tenancy Act; 
but the learned District Judge has pointed out that the section only lays 
down, that a lease in favour of an under-raiyat for more than nine years, 


* Appeal from Appellate Decree, No. 906 of 1900, against the deoree. of A. Pennell, 
Esq., Distriot Judge of Noakhali, dated the Ist of Maroh, 1900, affirming the decree of 
Babu Upendra Nath Roy, Munsiff of Lakhipore, dated the 7 th of August, 1899, 
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should not be valid as against the Jandlord, that is, the raiyat’s landlord Cryin, 
But it does not mean to lay down that such a stipulation, as the 1903. 
parties to this case entered into, shall be null and void. We think on 
this point the learned Judge’s judgment is quite correct. Then, the 
learned vakil for the appellant, has raised another plea before us, namely, Sig ah 
that although in the defendant’s lease it is agreed that, the defendant Bhuiya 
is entitled to a fresh settlement on a fair rent after the expiry of the Rampini. J 
lease, yet as he has not taken such settlement, the plaintiff is entitled ae 
to eject him. He finds the plaintiff has never offered him a lease on a 
fair rent and has brought this suit to eject the defendant without giving 
him the option to take a fresh lease at any rent at all. Under these 
circumstances, we think the decision of the lower appellate Court, is 
perfectly right and the plaintiff is not in any way entitled to eject the 
defendant. We therefore dismiss the appeal with costs. 


A. N. R. C. o Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Sharfuddin. 
SREEPATI CHARAN CHQWDHURY 
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Rstoppel—Dxecution proceedings—Objection to execution-~Service of notice—Civil July, 29. 


Procedure Code (Act XIV of 1882), Sec. 248—Tvransfer of decree, application August 3, £. 
for— Notice to judg ment-debtor, if necsssary, eo 

A mere service of notice upon a judgment-debtor under section 248 of the Oode of 
Civil Procedure is not by itself sufficient to debar him from urging the objection that 
an application is barred by limitation, when no order for execution has been made 
after the service of notice under section 248, 

= Bisseshur v. Mahatab (1), Umed Ali v, Abdul (2), and Khosal v, Ukiladdi (3) 
followed. f 

If by reason of omission to serve a notice or by reason of a defective notice served 
upon the judgment-debtor, he has not the opportunity to contest the validity of the 
proceeding, he is not bound by the doctrine of estoppel, ; 

Narayana v. Gopalakrishna (4) and Ramasami v. Ramasami (5) referred to, 

Where a notice under section 248 of the Oode of Oivil Procedure, as required by 
law, was not issued upon the basis of the application for exeoution, any order for 
execution in the course of that proceeding cannot bind the judgment-debtor. Such 
an order cannot debar him from urging that the previous application for execution wag 
barred by limitation. : . 

Even though a notice under section 248 may be issued toa judgment-debtor’ upon 
an application for transfer of a decree, it is not competent to the judgment-debtor at 
that stage to contend that the decree ought not to be transferred because an application 
for execution is likely to prove infructuous, l 

Whether a decree, in so far as it is still unexecuted, is capable of execution under the 
law, is a question for determination by the Court to which the decree is transferred: 
when a proper application for execution is presented to that Court. 

* Appeal from Appellate Order No, 658 of 1908, against the decision of E. B. H. 
Panton, Esq. Distriot Judge’ of 24-Perganas, dated the 6th May, 1908, reversing 


that of Bubu Mohim Chunder Sarkar, Subordinate Judge of 24-Perganas, dated the 
25th January, 1908. i | 
- (1) (1868) 10 W. R.F. B. 8. (8) (1909) 14 0. W. N. 114, 
(2) (1908) 8 O. L. J. 193. (4) (1904) I. L. R. 28 Mad, 356, 
(5) (1906) 1. L, R. 30 Mad, 266, 
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CIVIL, A notice under section 218 ‘of the Code of Civil Procedure is not required to be . 
0 issued upon an application for transfer of a decree. Suoh notice must be issued by the 
1019. . Court which has seizin of the application for execution, whether it be the original Court. 


Breepati whioh made the deoree or is the Court to which the deoree has been transferred for 
Charan Chow- exeoution. 


ae ¢ + Appeal by the Judgment-debtor. 
eae Application for execution of decree. 
— The material facts and arguments appear from the judgment. 
Babus Narendra Chandra Bose and Charu Chandra Biswas for 
the Appellant. 
Babu Provash Chunder Miiter for the Respondent. C. A. V. 
The judgment of the Court was delivered by 
August, 4 


Mookerjee J.—The substantial question of law which requires con- 
sideration in this appeal is, whether the decree-holders are still entitled 
to take out execution ọfa decree for rent made in their favour so far back 
as the 19th June 1898. The judgment-debtors in answer to the applica- 
tion for execution made on the znd May 1907, urged that execution 
could not proceed as the judgment-debt had already been extinguished 
by limitation. The Court of, first instance accepted this contention as 
well-founded, and dismissed the application on the ground that a pre- 
vious application for execution made on the 14th January 1903 was barred 
by limitation. Upon appeal the District Judge has reversed that decision 
and allowed execution to proceed on the ground that it is no longer open to 
the judgment-debtors to urge the objection that the judgment-debt had 
already been extinguished by limitation, inasmuch as they did not prefer 
any such objection in previous execution proceedings, It appears that the 
first application for execution was made of the 13th August 1898. A | 
sum of Rs, 600 was realised by the sale of the properties of the judgment- 
debtors and the execution case was disposed of on the 27th May 1899. 
The second application for execution was made on the 14th September 
1899, On the roth November 1899, the decree-holders paid the requisite 
process-fees for service of the sale proclamation, but apparently no other 
steps were subsequently taken, and on the 18th January 1900, the appli- 
cation was dismissed for non-prosecution. The third application for 
execution was made on the 14th January 1903, upon which an order was 
made for the issue of a notice under Sec. 248 of the Code of 1882. Oa the 
16th February 1903, the return of service of notice was filed in Court, 
The decree-holders were thereupon directed to take furtheristeps in aid 
of execution. Apparently they did nothing, and on the 23rd February 
1903, the application was dismissed for default, Subsequently, the 
decree-holders appear to have discovered that the judgment-debtors had 
no other properties within the jurisdiction of the Midnapore Court, where 
the decree had been passed, which might be seized in execution. Conse- 
quently, on the 1st June 1904, they applied to the Midnapore Court to 
transfer the decree to the Court ofthe Subordinate Judge of the 24-Per- 
gunahs, On the same date, the.Gourt directed the issue of notice under 


Ea 
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Sec. 248 of the Civil Procedure Code, upon thejudgment-debtors. On the  Olvin, - 
18th July 1904, the return of service of the notice was received. TheCourt gg 
thereupon ordered the issue of the requisite certificate which was granted — 
on the 28th July following. After the decree had been thus transmitted ae bl 
to the Court of the Subordinate Judge of the 24-Perganahs, on the 17th Chowdhury 
February 1905 the decree-holders presented their fourth application for s hamakihone 
execution in the latter Court. On the 18th March 1905, a writ of attach- Dutt, 
ment was directed to issue; this was subsequently returned unserved, Yo shores, J 
There was a fresh order for the issue of attachment on the 3rd April WA 
1905. On the zoth April, the return of service was reeceived by the 
Court. On, the day following, the sale proclamation was directed to 
issue and the 13th June 1905 was fixed for the sale of the properties 
attached. On that day, however, the Court dismissed the application for 
execution inasmuch as it was discovered that the decree-holders had failed 
to deposit the necessary process-fees. The records were then returned 
to the Midnapore Court. On the 30th July 1908, the fecree-holders, again 
applied to the Midnapore Court for transfer of the decree to the Court of 
the Subordinate Judge of the 24-Perganahs.. The Court directed the 
issue of a notice upon the judgment-debtors under section 248 of the 
Code of 1882. On the 22nd August 1906, the return of service of 
notice was received, and on the Ist Septemoer 1906 the necessary certi- 
ficate was issued. After the decree had been thus transferred a second 
time from Midnapore to the 24-Perganahs, the decree-holders presented 
their fifth application for execution in the Court of the Subordinate judge 
of the 24-Perganahs, The judgment-debtors then appeared and conten- 
ded that the application could not be entertained as the previous applica- 
tion made on the 14th January 1903 was obviously barred by limitation. 
The Subordinate Judge held that this contention was well-founded, and 
~ it has not been contested before us that if the matter is still open for 
“consideration, the application of the 14th January 1903 was unquestion- 
ably barred by limitation. But it has been argued on the authority of 
the decision of the Judicial Committee in the case of Mungul Lershad 
Dichit v. Girija Kant Lahiri (1) that the matter is no longer open to 
discussion, that the judgment-debtors were bound to urge this objection 
in the course of the execution proceedings which followed the application 
of the 14th January 1903, and that, in any event, they were bound to 
urge the objection either in the course of the application for transfer of 
the decree from Midnapore to the 24-Perganahs or in the course of the 
application for execution of the decree made on the 17th February 1905. 
The District Judge has given effect to this contention and has held that 
the judgment-debtors are no longer entitled to question the validity 
of the application made on the 14th January 1903. In our opinion, the 
view taken by the District Judge is erroneous and cannot be supported. 
It is well settled that mere service of notice upon a judgment-debtor 
under section 248 of the Code of Civil Procedure, is not by itself sufficient to 
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debar him from urging the objection that an application is barred by limi- 
tation, when no order for execution has been made after the service of notice 
under section 248. In support of this proposition references may be made 
to the cases of Bisseshur v, Mahatab (1), Umed Aliv. Abdul Karim (2) and 
Khosal Chandra v. Ukiladdi (3), It cannot, again, be disputed that if an 
order for execution has been made without notice to the judgment-debtor, 
it is not sufficient to debar him from urging the objection of limitation. In 
support of this proposition, reference may be made to the cases of 
Maazzam Hussen v. Sarat Coomarit (4) Monmohan Karmokar y. Dwarka 
Nath Karmokar (5) and Mochat Mandal v. Meseruddin Mollah (6). In these 
cases, it was pointed out that the principle which underlies the decision 
of the Judicial Committee in the cases of Mungul Fershad Dichit vy. 
Girija Kant Lahiri (7), Ram Kirpal v, Rup Kuari (8) and Bent Ram v. 
Nanku Mal (9) is that a party to an execution proceeding who allows an 
order for execution to be passed against him at the stage of the proceed- 
ing when ‘he had an opportunity to contest the validity of the order, can- 
not be permitted at a subsequent stage of the proceeding to re-open the 
whole matter in controvarsy. In other words, as was pointed out by 
Mr. Justice West in Sheik Budan v. Ram Chandra Bhunjgaya (10), the 
doctrine rests on the ground that the judgment-debtor, when called on to 
dispute, if he wished or if he could, a certain proposition of right and 
consequential demand of relief or action by the judgment-creditor, had 
either failed in his contention tothe contrary or at any rate allowed the 
judgment to go by default. Consequently, as has been pointed out in the 
cases of Narayana v, Gopalakrishna (11), Ramasami Vv. Ramasamt# (12), if 
by reason of the omission to serve anotice or by reason of the defective 
notice served upon the judgment-debtor, he has not the opportunity to 
contest the validity of the proceeding, he is not bound by the doctrine of _ 
éstoppel. Now in the case before us, it is conceded that a notice under 
section 248, as required by the law, was not issued upon the basis of the 
application for execution made on the 17th February 1905. Consequently, 
any order for execution in the course of that proceeding cannot bind the 
judgment-debtor. Such an order cannot debar him from urging that the 
previous application for execution was barred by limitation. No doubt, 
notices under section 248 were served upon the judgment-debtors on the 
basis of the application for transfer of the decree from the Midnapore 
Court to the Court of the Subordinate Judge of the 24-Perganahs. 
It is manifest, however, from an examination of the provisions of 
the Code that, upon receipt of such notice, the judgment-debtor 
could not at that stage possibly contend that the decree was barred by 
limitation. Sec, 223 of the Code of 1882 defines the circumstances under 


(1) (1868) 10 W. R. F. B, 8. (7) (1881) I. L. R. 8 Cale, 51. 
(2) (1908) 80. L. J. 193. (8) (1883) I. L. R. 6 All, 269, 
(3) (1909) 14 0, W, N. 114 (9) 11884) I, L. R 7 All. 102. 
(4) (1909). 110, L. J. 357, 14 0. W. N, 4388. (10) (1887) I. L, R. 11 Bom. 587, 
(5) (1910) 12 0. L, J. 312, (11) (1904) I. L. B, 28 Mad. 355, 


(6) (1910) 18 0. L, J. 26, (12) (1906) I, L, R, 80 Mad, 256, 
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which the decree of the Court may be transmitted by that Court to C!V™. 
another Court for execution. Section 224 then lays down the procedure 1910. 
to be followed when the Court desires that its own decree shall be Sreopati 
executed by another Court. The Court sending the decree for execution Charan 
under Sec. 223 is required to send along with the copy of thedecree, a rome Many 
certificate stating that the satisfaction of the decree has not been obtained Shamaldhone 
by execution within the jurisdiction of the Court by which it was passed, Putt 
or where the decree has been satisfied in part, the extent to which satis- Mookerjee, J, 
faction has been obtained, and what part of the decree remains unexe- 

cuted. The concluding words -of clause (6) of ‘Sec. 224 make it 

obvious that in sending the certificate, - the Court is not called upon to 

consider whether the decree is still capable of execution. All that the 

_ Court is called upon to certify is that a specified part of the decree still 

remains unexecuted. Whether the decree, in so far as it is still unexe- 

cuted, is capable of execution under the law, is a question for determina- 

tion by the Court to which the decree is transfered, when a proper 
application for execution is presented to that Court. Consequently, we 

must hold that even though a notice may be issued to a judgment-debtor 

upon an application for transfer of a decree, it is not competent for him 

to appear and contend at that stage that the decree ought not to be 
transferred, because an application for execution thereof is likely to prove 
infructuous. We may further observe that the language of Sec. 248 

makes it reasonably plain that a notice under that section is not required 

to be issued upon an application for transfer of a decree. The explanation 

to the section provides that the word ‘ Court’ means the Court by which 

the decree was passed, unless the decree has been sent to another Court 

for execution, in which case it means such other Court; in other words, 

the notice under Sec. 248 must be issued by the Court which has sezzen 

of the application for execution, whether it be the original Court which 

made the decree or is the Conrt to which the decree has been transferred 

for execution. Consequently, it follows that upon receipt of the notice 

under Sec. 248, thus irregularly issued, it was not only not the duty of the 
judgment-debtor to appear and urge the objection of limitation, but that 

under the law, it was impossible for him to take that step. The position 

in substance is, that the'’decree-holders omitted to cause the issue of the 

noice under Sec. 248 upon their application for execution, and got it 

issued upon their application for transfer of the decree. The two 

elements which must be established before a judgment-debtor can be 

held debarred from urging the question of limitation, are thus both 

absent in the case before us. We may add that upon the application of 

the 14th January, though a notice under Sec. 248 was issued, there was 

no order for execution which could bind the judgment-debtors, while- 

upon the application for execution of the 17th February 1905, though an 

order for execution was made, it was made without notice to the judg- 
ment-debtors. Consequently the principle which underlies the decision 

of the Judicial Committee in the case of Mungul Pershad Dichit v, 
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Guia Kant Lahiri (1) cannot have any possible application to this case. 
The matter is still open for discussion and it is not disputed that if it is 
open for consideration, the judgment-debt became barred by limitation 
long ago. 

- The result is that this appeal is allowed, the order of the - District 


Shamaldhone Judge is discharged and that of the Court of first instance is restored. 


Du t. 





Mockerjee, J, 


aii ahan d 


OLIVIER.” 


Under the circumstances of the case, we make no order as to costs in any 

Court, 

A. T. M. Appeal allowed, 
(1) (1881) I. L. R. 8 Oale, 5l. 


Before Sir Lawrence Fenkins, K. C. I. E., Chief Fustice 
and Mr. Fustice Doss. 
JADU NATH BOSE 
A v. 
PREMMONI DASI AND OTHERS.* 
Deoree against one person—Prayer for execution against another— Declaratory suit, 
» maintainability of. 
Plaintiff brought a rent suit against A and got a decree which he partially exeouted, 


Subseqnently in another suit against A, B filed a oompromise stating that A was his 
benamdar. The’ present suit was thereupon brought to claiming further execute the 


previous deoree against B : 
Held: The olaim was not maintainable. 


Appeal by the Defendant No. 1. 

Suit for a declaration. 

The material facts and arguments appear from the judgment of 
Brett J, who heard the second appeal, and which was as follows : 

Brett J.—The case for the plaintiff ‘respondent was that the putni 
taluk covering 5 mouzahs specified in the plaint was originally taken _ 
by defendant No. 1, in the name of his son Nripendra Nath Bose at'a jama of 
Rs. 219-4 per annum. The rent of this taluk fell into arrears and the, 
plaintiff brought a suit to recover the same against Nripendra Nath Bose, 
who was the registered tenant, and after obtaining a decree sold the 
taluk in execution of that decree. The property was purchased then 
in the name of defendant No. 2, who is the wife of defendant No. r. 
Afterwards the rent again fell into arrears and a suit was brought by the 
plaintiff, Suit No. 1157 of 1899, against defendant No. 2, the wife of 
defendant No. 1 to recover arrears of rent for 1305 and 1306. A decree 
was obtained against her on the 13th November 1900 and in execution 
of that decree the putni taluk was put up to sale and was purchased ‘by 
the plaintiff herself on the 19th July 1902, and on the 16th May 1904, 
she took possession of the same through the Court. She then instituted 
another suit in 1904 to recover arrears of rent for the period intervening’ 


® Appeal No 83 of 1908, under sestion 15 of the Letters Patent, against the decision 
of Brett J, in appeal from Appellate Decree No 154 of 1907, against the decision of 
Babu Lalbehary Dey, Subordinate Judge, 24-Pergunnabs dated the [2th September, 1906, 
reversing that of Babu emits Lal Mukerji, Munsiff of Basirhat, dated the 13th 
Maroh, 1906, 
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between the institution of the suit, No. 1157 of 1899, and the date on 
which she obtained possession of the tenure. The suit was brought 
against Nripendra, the son of defendant No. 1 and defendant No. z 
the wife of defendant No. 1. On the sth August 1904 the present 
defendant No. 1 appeared and filed a petition of compromise. In that 
petition of compromise defendant No.1 stated that neither his wife nor 
his son had any interest in the putni taluk, that defendant No. 1 
himself was the beneficial owner and that he was liable to pay the 
sum claimed by the plaintiff in that suit. The result of the filing of 
that petition of compromise appears to have been that defendant No. 1 
was made a party to that suit and a decree was granted to the plaintiff 
in accordance with the terms of the petition of compromise. 

' The proceedings taken in execution of the decree obtained in the 
previous suit, No. 1157 of 1899, had not resulted in the full satisfaction 
of the decree, and on the 15th September 1905 the plaintiff instituted 
the present suit against defendant No. 1 and his wife“defendant No. 2. 

In this suit she sought to have it declared that defendant No. 2 
was merely a denamdar of defendant No. 1 and that therefore she, the 
present plaintiff, was entitled to recover against defendant No. 1 the 
balance of the decree for rent of the putni, which she had obtained 
in suit, No. 1157 of 1899 against defendant No. 2, on the ground that 
defendant No. 1 was the beneficial owner and actual putnidar and that 
defendant No. 2 was merely a sham and had no real interest in the 
property. 

The Court of first instance dismissed the plaintiff's suit, but on 
appeal the lower appellate Court set aside the judgment and decree 
of the Court of first instance ard decreed the plaintiff’s suit with costs. 

Defendant No.1 has appealed to this Court. 

In support of the appeal it has first been argued that the lower 
appellate Court erred in law in the view which it took of the effect of 
the solenamah which was filed by defendant No.1 in the suit brought 
in 1904 by the plaintiff against Nripendra Nath Bose and defen- 
dant No. 2. 

It has been argued that the effect of the solenamah was to avoid 
trouble being given to Nripendra, the son of defendant No. 1 whois in 
Government service elsewhere, and that it had the effect only of 
admitting on behalf of defendant No. 1 liability for the amount due on 
that decree and nothing else. 

Secondly, it has been contended that the present suit as framed will 
not lie as the plaintiff cannot bring.two suits on one- and the same 
cause of action; and ¢hzrdly, that the suit is not brought dona fide 
because the plaintiff had ample provisions under the Putni Regulation 
to secure the due payment of rent and that she failed to take advantage 
of them, 

As regards the first point, the solenamah has been translated and 
laid before me and whatever may have been the circumstances under 
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which it was filed, it seems to me that the only possible construction of 
its terms is that defendant No. 1 in that document stated that the title 
arid possession of the putni taluk were in him and that the defendants 
Nos. 1 and 2 in that suit were mere names, that is to say, persons whose 
names had been put forward as putnidars whereas in fact they had no 
interest whatever in the putni and that the rent all along in respect of 
the said taluk was due from the present defendant No. 1. 

Iam unable to hold after carefully reading and considering that 
document that the view taken by the lower appellate Court is 
incorrect. It seems to me nothing more.than a disclosure on the part of 
the present defendant No. 1 that he was the beneficial owner of the 
putni, that as'his son was registered as a tenant, his son’s name was 
simply used instead of his though he was the real tenant ; and similarly 
in the purchase in the name of defendant No. 2 and in the subsequent 
registration, her name was simply entered as a tenant in the place of the 
name of defendant No. 1 who was all along the peneicis owner of the 
taluk. 

The second point alsb in my opinion cannot be maintained. 

The present suit is mot of the nature of a second suit brought on 
the same cause of action as is suggested by the learned vakil for the 
appellant. Inthiscase the plaintiff alleges that defendant No. 2, the wife, 
was represented to be the tenant of the taluk and that in consequence 
she took proceedings against her to realise the arrears of rent due in 
respect of the putni taluk, and in due course obtained a decree against 
her. Afterwards, in satisfaction of that decree the taluk was sold and 
purchased by the plaintiff herself; but the price of the taluk was not 
sufficient to cover the full amount of the arrears then due. 

It does not appear, although the learned vakil for ‘the appellant_ 
suggests that it is to be inferred from the third paragraph of the written 
statement, that further proceedings in execution of the decree were 
taken against defendant No. 2. 

The plaintiff's case is that further proceedings in execution of the 
decree against the person, whom she believed to be the actual tenant 
were not taken as she ascertained by the disclosures made by the 
defendant No. 1 in the petition of compromise in 1904 that he was the 
real tenant and not defendant No. 2, l 

The plaintiff accordingly sought in the present suit for a declaration 
that she was entitled to recover the amount ‘decreed in that suit from 
the real tenant who was responsible for the rent of the taluk and not 
from defendant No. 2, as she was in fact only a benamdar without any 
beneficial. interest ‘whatever in the taluk. The suit was not a second 
suit on the same cause of action but it was a suit to have it declared that 
the decree which was obtained by the plaintiff as landlord against the 
ostensible tenant who was not the real tenant was a decree which she 
was entitled to execute against the real tenant. : 

In my opinion the principles which are to be ‘gathered from the 
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rulings on which the learned Subordinate Judge has relied, as also from 
two cases in this Court of Nobin Chandra Roy v. Magantara Dassya (1) 
and Radha Pershad Singh Bahadur v, Ramkhelawan Singh (2), go 
fully to support the view that in such a ease the plaintiff would be 
entitled to the relief she claims in the present suit. The suit would not 
be barred on the ground, suggested by the learned vakil for the appel- 
lant, that itis one similar to that of Henry F. B. Kendall v, Peter 
Hamilton (3). 

In my opinion, therefore, the second point taken in support of the 
appeal fails as I hold that this suit cannot be taken to be a second suit 
brought on the same cause of action. | 

The third point raised is whether or not the plaintiff could have 
secured herself in the realization of the rent under the provisions of 
the Putni Regulation. There is in my opinion no substance in this 
point for the mere fact that the plaintiff had not availed herself-of those 
provisions of the law would not of itself be suffigient to indicate that 
the present was nota bonafide suit. In my opinion the circumstances 
disclosed in the judgment of the lower appellate Court go to support 
the opposite contention, namely, that the present suit was instituted 
bonafide against defendant Nos. 1 and 2 when it became clear who was 
the real beneficial owner of the putni taluk, after the petition of 
„compromise had been filed by defendant No. 1 in suit No. 1071 of 1904. 

The result, therefore, is that I confirm the judgment and decree 
of the lower appellate Court and dismiss this appeal with costs. 

The defendant then preferred the present appeal. 

' Babus Baikuntha Nath Das and Nandalal Sarkar for the Appellant. 

Babu Sarat Chandra Roy Chowdhury for the Respondents. 

The following judgments were delivered : 

Jenkins C. J.—The point on which this suit has been decided 
by the lower appellate Court in the plaintiffs favour may fairly 
be called one of first impression, and this will be apparent when 
it is seen what it really involves. By the suit it is prayed 
that the Court will pass an order directing that the execution of 
the decree passed in suit No. 1157, of 1899 may be taken out against 
defendant No. 1 who'is the real judgment-debtor in that decree by 
substituting his name in the place of defendant No. 2 who is buta 
nominal judgment-debtor therein, on establishment of the fact that 
it is the defendant No. 1 who is wholly responsible for the amount due 
under that decree: and, a declaration was also sought by way of a 
prelude to this relief. The circumstances which induced the plaintiff to 
launch this claim are briefly these: The plaintiff is a proprietor wha 
brought a rent suit against his recorded tenant with the result that in 
execution of the decree passed in his favour the tenure was bought in 
the name of the present defendant No. 2. Subsequently the plaintiff 
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brought a rent suit against the second defendant and obtained a decreé; 
in execution of which the tenure was sold and bought by the plaintiff 
for asum of Rs. 50, which on the facts stated to us would appear to be a 
trifling amount in comparison to the apparent value of the tenure. 
The plaintiff then learnt that defendant No. 2 was a benamdar for her 
husband defendant No. 1, and it is under these circumstances that the. 
present’ claim is brought. The learned Munsiff considered that this 
claim could not be maintained, and he has expressed his view in these 
terms; “I do not find any authority or law, by which I can make 


defendant No. 1 liable for the decretal amount of a decree to which he 


was not a party at all.” I think there could not be a more succinct or 
satisfactory statement of the real objection to this claim. 

I think the view of the learned Munsiff was correct and the decree 
of reversal of the lower appellate Court was erroneous. Therefore; we 
must allow this appeal from the decree which affirmed that of the lower 


appellate Court and. restore the Becies of the Munsiff with costs 


throughout. 


Doss J.—! agree. ; 
N. K.B. . < : . - Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr Fustice Carnduff. ost 


i HARENDRA LAL ROY. 
v. 
PURNA CHANDRA CHATTERJEE AND OTHERS.” f° 
Co-sharer making defaultin paying Government revenue—Sale for arrears of revenue under 
Act XI of LRO ORAR ANA D aki while the defaulting co-sharer negotiating for a 
lease of the co-owners share, whether amounts to fraud—~Suit to recover costs in- 
ourred to set aside a.sale in proceedings before the Revenue authorities, whether 
maintainable—Co-sharers, duty of—Silence, when fr audulént. 


The defendant, who was a co-sharer of the plaintifis, made wilful default in payment 
of his share of the Government revenue during the pendency of negotiations with the 


plaintiffs for execution of a putni lease sh them in respect of their share of the estate in 


favour of the defendant. 
-The estate was sold for arrears of revenue and was purchased by the detendent for a 


small sum in the benami of a third person : 


Held, that the conduot of the defendant was fraudulent ; and the action brought by 


plaintifis to recover from the defendant the costs incurred by them to set aside the sale 
on’the ground of irregularity in the proceedings before the Revenue authorities, as also 
the sum paid by them as interest on the purchase: money, was ‘maintainable. st 

There may be cases in which there is deception by omission ; but silence may be 
treated as deception only when there is a duty to speak, 

. Joy Chandra Banerjee v, 8reenath Chatterjee (1) referred to. 

The defendant in the present case not only should not have made wilful default in 
the payment of his share of the Government revenue, but if default had been made. 
’ æ Appeal from Original Decree. No. 216 of 1907, against the decree of Babu Gop 
‘Krishna Banerjee, Subordinate Judge, Twenty-four Perganahs, dated the 25th February- 
1907, 

t See a Note on Roll v, Hrerett (73 N, J.. Eq. 697) in 14 0. L, J. 49 n—BRep, 

(1) (1904) I, L, R. 82 Calo 367. : 
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in paymient of Government revenue by any other co-sharer, he should have brought such  CIVIL 
circumstance to the notice of his intended lessors. T 


i 1910, 
Ram Lall Mookerjee v, Jodunath Chatterjee (1) and Lala Rambeyaslal vw, Sheoji ska 
Singh (2) distinguished, Harendra Lal 
Appeal by the Defendant, moe 
Suit to recover money. Purna 
1 ; Chandra 
The material facts and arguments appear from the judgment. Üh attërjee, 


abu Akshoy Kumar Banerjee for the Appellant. —— 
Babus Baidya Nath Dutt and Nanda Lal Banerjee for the Respon- “ 
dent. 


The judgment of the Court was delivered by 


Mookerjee J.—There is no room for controversy as to the events “4% % 
antecedent to the litigation out of whichthe present appeal arises. The 
plaintiffs and the defendant are owners of estate Lot Amirpore which 
bears No. 2469 on the revenue rolls of the Collector of the 24-Perganahs. 
The extent of the share of the plaintiffs in the gstate is three-fourths 
and that of the defendant one-fourth. -It is not disputed that the parties 
used to deposit separately the share of the Government revenue respec- 
tively payable by them, The defendant however made default in pay- 
ment of his share of the Government revenue due on the 12th January 
1905. The result was that the estate was sold under Act XI of 1859 on the 
27th March 1905, and although its value. is stated to exceed three lacs of 
Rupees, it was purchased by one Sanand Chandra Roy for Rs, 96,000. 
The plaintiffs then applied for reversal of the sale, substantially on the 
ground that the sale was irregular because the Touzi number had been 
erroneously stated in the sale proclamation and the name of the estate. also 
had been wrongly given. It may be addedthat the defendant did not take 
any steps to have the sale set dide, and the case of the plaintiffs throughout 
has been that the default on the part of the defendant was deliberately 
-made with a view to enable him to purchase the estate free of the interest 
-of the plaintiffs. It has been found by the Court below in the present 
litigation that the purchaser Sanand Chandra Roy was a benamdar of the 
defendant, and this position has not been controverted before us} 
indeed, in view of the conduct of the defendant, it cannot be 
successfully challenged. The result of the application by the plaintiff to 
have the sale set aside was that the Collector reversed the sale on the 
ground of irregularity. But he made an order under section 25 of Act XI 
-of 1859 by which he directed that the applicant should, before the sale 
was set aside, pay to the purchaser interest on the purchase-money 
deposited by him. The plaintiffs carried out this order and then 
‘commenced the present action to recover from the defendant this sum 
as well as the costs incurred by them in the proceedings before the 
revenue authorities, They also seek to recover a proportionate share 
of the Government revenue paid by them on the occasion of subsequent 
defaults by the defendant, as also interest thereon, The foundation 
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Civit. ofthe claim of the plaintiffs is fraud. Their case is that for many months: 
1910, before default was made by the defendant, negotiations were in progress 
~=. for the execution of a putni lease byithe plaintiffs in respect of their 
ao Lal share of the estate in favour of the defendant and that the negotiations 
e. had been practically concluded, though there was some difference between 
rA the parties as to the precise terms upon which the lease was to be granted. 
„Chatterjee. They further allege:that they had not the remotest suspicion that during 
Mêohenjan. J, the pendency of these negotiations, the defendant would wilfully commit 
—- default in payment of the Government revenue and bring about a sale. 

of the property. The Subordinate Judge in the Court below has found 

that the plaintiffs are entitled to maintain the action and has made 


a decree in theit favour. 


The defendant has now appealed to this Court, and on his behalf 
it has been contended that the plaintiffs are not entitled to maintain 
this action at all, that as co-sharer of the plaintiffs the defendant was 
entitled to commit wilful default in payment of the Government revenue, 
that the defendant though a defaulter was entitled to purchase the 
property and that the plaintiffs are at best entitled to claim contribution’ 
from the defendant in respéct of the sums legitimately spent by them 
for the preservation of thé property. The defendant has further con- 
tended that a default on his part in payment of the Government revenue 
during the pendency of the negotiation for execution of a putni leasé 
cannot, properly be described as fraudulent. In support of.this position 
reliance has been placed upon the cases of Ram Lall v. Fodunath (1), 
Doorga Singh v. Sheo Pershad (2) and Gonesh Pérsad v. Pandey 
Brij Behary (3). Reference has also been made to the decision of this 
Court in Lala Rambeyaslal v. Sheojt Singh (4) to show that a co-sharer 
in an estate who makes wilful default in payment of his share of the Govern: 
ment revenue does not thereby become atort-feasor. In answer to this 
argument, it has been contended by the learned vakil for the plaintiff 
respondent that the principle of law enunciated in the cases of Doorga 
Singh v. Sheo Pershad Singh (2) and Gonesh Persad v. Pandey Bry 
Behary (3) has been too broadly formulated, and that in any event, that 
principle has no application to the present case in which the default of 
the defendant to pay Government revenue at a time when he was nego- 
tiating with the plaintiffs for the execution of a putni lease in their 
favour was fraudulent so as to bring the case within the rule laid down by 
this Court in the cases of Bhoobun Chunder Sen v. Ram Soonder Sarma (5) 
and Deonandan Singh v. Manbhodh Singh (6). After a careful considera- 
tion of the arguments which have been addressed to us on both sides, 
we have no hesitation in holding that the plaintiffs have a good cause of 
action and that the decree which has been made in their favour must be 
‘sustained. The case of Ram Lall v. fFodunatk (1), upon which stress 
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was laid by the lerned vakil for the appellants is clearly distinguishable, OEY 
In that case, a decree for rent had been made against some of the holders m0. 
of atenancy who had made default in payment of rent. The landlord Harendra Lal 
executed the decree and at the execution sale the tenure was purchased yd 
by one of the defaulters, The other defaulters then commenced an parce 
action for declaration that they were entitled to the benefit of the pur- Phy 
chase made by their co-sharer. It was ruled by this Court that the pur- sja A 
chaser at the execution sale was in no sense a trustee for his co-sharers Movkerjee, J. 
and that he could not be compelled to reconvey the property to the =~ 
joint-tenants. This case clearly has no application to the circumstances 

of the present litigation. The other two cases upon which reliance is 

placed, namely, the cases of Doorga Singh v. Sheo Pershad Singh (1) and 

Gonesh Persad v. Pandey Brij Behary (2) no doubt broadly lay down the 
proposition that a deliberate default on the part of a joint owner of an 

estate in payment of the Government revenue and @subsequent purchase 

by him at the revenue sale with an intent to destroy the title of his 
co-sharers is not sufficient to’ make such purchaser a trustee for the 

other owners of the estate. It is not necessary for our present purpose 

to consider whether this rule is not too broaflly formulated. It is suf- 

cient to state that weighty reasons may be assigned in support of the 
contrary conclusion. For instance, it may be urged that a joint tenant 

who deliberately makes default in payment of the Government revenue 

due on account of his share ought not to be allowed to use the machin- 

ery provided by law for the realization of the dues of the State, to injure the 

interest of his co-sharer. [See Freeman on Cotenancy, section 158, Blackwell 

on Taxtitles, section 571, Black on Taxtitles, section 282; Venadée v, 
Beauchamp (3), Hardy v. Gregg (4)]. It is however unnecessary, as we 

have just stated, to consider the general question now, because we are 

clearly of épinion that the doctrine urged by the appellant, even if it 

were defensible, ought not to be further extended. The case of Lala 
Rambeyaslal v. Sheoj? Singh (5), which seems at first sight to lend some 

support to the contention of the appellant appears upon closer examina- 

tion to be clearly distinguishable. In that case several co-sharers in an 

estate defaulted to pay the Government revenue. The result was a sale 

under Act XI of 1859 at which the property was purchased by these 
defaulters. The other co-sharers who had not defaulted brought a suit 

to set aside the sale on the ground of irregularity. That litigation was 
successful and the principal defaulter who was a party to that suit was 

made responsible for the entire costs of the litigation. He then com- 

menced an action against his fellow-defaulters for contribution. It was 

ruled by this Court, under these circumstances, that the co-sharers who 

had committed default did not thereby constitute themselves joint tort- 

feasors so as to make contribution impossible amongst themselves. It is 

not necessary for us to express any opinion as to whether this view may 
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not be oper to criticism. It is manifest, however, that it has no application 
to the circumstances of the present case. The case before us, is, in fact, 
much stronger than the case of mere default on the part of a co-owner 
and the subsequent purchase by him at the revenue sale, because in the 
events which have happened, we must hold that the conduct of the 
defendant was fraudulent. As we have already explained, for several 
months before the date of default, negotiations had proceeded between 
the parties for the execution of a putni lease by the plaintiffs in favour of 
the defendant in respect of their share in the estate. No doubt, there 
were differences between the parties as fo the precise terms on which 
such lease was to be granted. But it is manifest from the record that 
negotiations had not broken off. It was during the pendency of such 
negotiations that the defendant committed default, and eighteen days 
after the date of default, we find that one of the principal officers of the 
defendant wrote a letter to the plaintiffs about the execution of the 
proposed lease. The obvious result of the conduct of the defendant 
was to put the plaintiffs off their guard. As was pointed out by this 
Court in the case of Foy Chandra Banerjee v. Sreenath Chatterjee (1), 
it cannot be doubted that there may be cases in which there is 
deception by omission, but silence may be treated as deception only 
when there is a duty to speak ; in other words, as Bigelow points out, 
a duty to speak which is the ground of liability arises wherever and 
only where silence can be considered as having an active property, 
namely that of misleading. Now in the case before us, the defendant 
was negotiating for a lease of this property. If he was honest and if he 
was in earnest, not only should he not have made wilful default in the 
payment of his share of the Governmerft revenue, but if default had 
been made in payment of Government revenue by any other co-sharer, he- 
should have brought such circumstance to the notice of his intended 
lessors. But the defendant did nothing of the kind; he deliberately 
defaulted and subsequently his officer addressed a letter to the plaintiffs 
the effect of which was completely to put the plaintiffs off their guard. 
If the plaintiffs had not been so misled, it is quite possible that they 
might have made enquiries before the sale as to whether there had been 
default or not, and they might have made an application under section 18 
of Act XI of 1859. Ifsuch an application had been made, it is more than 
probable that the sale would not have taken place. It is manifest, 


_ therefore, that the damages claimed by the plaintiffs are attributable 


directly tothe misconduct of the defendant. 
The result, therefore, is that- the decree made by the Court below is 
affirmed and this appeal dismissed with costs. 
A. N. R. C. ‘Appeal dismissed. 
- (1) (1904) 1. L. R. 32 Calo, 857 (362), ; 
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Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee. : 


RAMDAYAL DAS : Oret 
4. — ; i 191, 
: RAMTANOO DAS AND OTHERS.” see 


f June, 28, 29, 
Mortgage suit—Exparte decree, sale in execution of—Voney decree, sale of mortgaged July, 17, 


property in execution of —Lis nendens—Contentious suit— Auction-purchase, priority —— 

of-—-Validity of mortgage, whether can be subsequently questioned by auction- 

purchaser in execution of money decree, 

A brought a suit against B upon a mortgage, obtained an ewparte decree, and pur- 
chased the mortgaged property in execution of his mortgage decree During the 
pendency of the mortgage suit R obtained a money-decree against B, and in execution of 
that decree, himself purchased the mortgaged property. Upon a suit brought by R 
to recover possesion of the property purchased by him: 

Held, that the doctrine of lis pendens applies to a case of purchase in exeontion, and 
the nurchase by A must have priority over that of R, and that although the mortgage 
decree was passed exparte, the mortgage suit was clearly in its nature and inception 
contentious, and the fact that B having lost all his interest in the property by reason of 
R’s anction-purchase, took no steps to contest the case, cannot make any difference. 

Hald also, that R cannot now question the legality or otherwise of the mortgage 
in favour of A. 4 


Held further, that having regard to the ruling of ike Judicial Committee of the 
Privy Council in the case of Paiyaz Husain Khan v. Munshi Prag Narain (1), the cases 
of Upendra Chandra Singh v, Wohri Lal Marwari (2) and Krishna Kamini Debi v. 
Dinomnney Chawdhwrani 3) cannot now be considered as good law so far as they deal 
with the question of lis pendens, 

Appeal by Defendant No. s. 

Suit to recover possession of a certain taluk. 

The material facts and arguments appear from the judgment. 
Babu Tarak Chandra Chakravartt for the Appellant. 

Babu Batkuntha Nath Das for the Respondents. 


~ 


C. A. V. 
The judgment of the Court.was delivered by 


- Chitty J.—This appeal arises out of a suit brought by the plaintiff July, 17. 
to recover possession of a certain taluk, The contest is between him and 
defendant No. s. It appears that the taluk was mortgaged by the then 
owner Isufali to defendant No. 5, who on the 2oth July 1900, brought a 

suit upon his mortgage, and on 21st November 1900 obrained an exparte 
decree. During the pendency of that suit the present plaintiff having 
obtained a money-decree against Isufali, brought the taluk to sale in 
execution and purchased ‘it himself on gth November 1900. Thereafcer 
defendant No. 5 proceeded to execute his mortgage-decree, and on the 
property being put up for sale, purchased it on gih October 1901. It . 
is said that the mortgage in favour of -detendant No. 5 was void for want 


` *Appeal from Appellate Decree, No. 1028 of 1909, against the decree of Rabu Sashi 
Bhngan “en, Of maring Additional Subordinate Julge of Chirtagong, dated the 25th 
Febrnary, [9 9. reversing that of Babu Nikunja Behari Roy, Munsiff, Chittagong, dated 
the <Oth March, 1908 


(1,(1907) 11 0. W. N. 661; (2) (1904 I. L. RB. 81 Cale, 745, 
(8) (1904) I. L. R. 31 Cale, 658, at ee 
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OIvil. of registration under the provisions of section 12 of the Bengal Tenancy 


ee 


1911 Act, No objection was however taken on this ground in the mortgage 


we SUlts 
rae Jal The Court of first instance dismissed the plaintiffs suit. On 
A TA appeal, the Subordinate Judge has granted him a decree holding that the 
Das. doctrine of Zs pendens has no application to the present case, because the 
Chitty, J. decree inthe mortgage suit was passed ex-parte and he has relied upon 
i the case of Upendra Chandra Singh v. Mohri Lal Marwari (1). That 


n 


case and the case of Krishna Kamini Debi v. Dinomony Chowdhurani (2), 
(so far as it deals with the question of ds pendens) cannot now be 
considered as good law having regard to the ruling of the Judicial 
Committee of the Privy Council in Fatyaz Husain Khan v. Munshi Prag 
Narain (3). The Bombay High Court in a case decided about the 
same time, took the same view. See Krishnappa v. Shivappa (4). The 
mortgage suit was clearly in its nature and inception contentious and 
the fact that the defendant, having lost all his interest in the property 
by reason of the plaintiff's auction-purchase, took no steps to contest the 
case, cannot make any difference. The plaintiff purchased at his own 
risk ; he took no steps to intervene in, and contest the mortgage suit ; 
and he cannot now be heard-to say that his purchase has priority over 
that of defendant No. 5. It is now settled that the doctrine of “Zs 
pendens applies to cases of purchase in execution. See Radhamadhud 
Holdar v, Monohur Mukerji (5) and Ishan Chunder Sirkar v. Beni- 
madhub Sirkar (6). It was argued for the plaintiff that the mortgage- 
decree in favour of defendant No. 5 was collusive. There appears to be 
no foundation for such a statement. Asto the legality of the mortgage, 
the plaintiff cannot now question it. Hjs purchase cannot be allowed 
to affect the rights of defendant No. 5 under his decree. The purchase 
by defendant No, 5 must, therefore, have priority, 

The appeal is allowed, the decree of the lower appellate Court set 
aside, and the decree of the Court of first instance restored. The appel- 
lant must have his costs in this and the lower appellate Court. 

A. N. R. C. Appeal allowed, 


(D (1904) T. T. R, 31 Cale. 745. (4) (1997) T. L R. SI Bom. 393. 
(2) (1901) I. L. R. 31 Calo. 658, (5: (18R8 T L. R. 15 Cale 756 
(3) (1907) 11 0. W, N, 561. (6) (1896; I L R. 24 Calo. 62 (74). 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


CIVIL. RAIKISHORI GHOSE. 
1910 y 
Da KUMUDINI KANTA GHOSE.“ 
April, 6,27. Local enquiry—Judge—Judge's duty—Ciril Procedure Code (Act XIV of 1882), 
ee Sec 392— Difference between old and new Codes, 


* Apneal from Appellate Decree No, 976 of 1908, acaingt the decree of Rabu Tarak 
Chunder Das, Sub rdinate Judge of Dacoa, dated the 19th December, 1907, modifying 
that of Babu Upendra Chunder Mookerjee, Munsiff of Munsigunj, dated the 22nd 
November, 1906, 


Vou. XV.) HIGH COUR, 


Section 392 of the ode of Civil Procedure implies that a Judge may hold a local 
investigation, A commission is to issue for the purpose of local investigation only when 
such investigation cannot. be conveniently conducted hy the Judge in person, 

When a Judge makes a local investigation, he should put the result on record, se 
that the parties may see what he considers established. 

A Judge should not hold a logal investigation with a view fo gather information 
which he might use as the foundation of his judgment. He might inspect the lucaliry 
with a view to enable him to understand the evidence. Butif any additional informa- 
tion was required, the proper course would be to appoint a Commissioner under section 
892 of the Code of Civil Procedure, whose report might be used in evidence and who 
might he examined as a witness, 

The difference between the old Code and the new Code referred to, 


Appeal by the Plaintiff, 
Suit for recovery of possession. 


The material facts and arguments appear from the judgment. 
Babus Harendra Narayan Mitter and Aukhil Bandhu Guha for the 


Appellant. . 
Babus Satis Chunder Ghose and Rajendra Chunder Guha for the 
Respondent. 


The judgment of the Court was delivered’ by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in a suit 
for recovery of possession of what is claimed by her as joint pronerty, 
The defendants denied the allegation that the property was still joint; 
their case was that since the partition of 1877 mentioned by the plaintiff, 
they have been in possession of the disputed land as included in their 
allotment, and that as the result of a subsequent partition amongst them- 
selves, the second and third defendants are at present in occupation of 
the disputed lands. 4 

The Court of first instance made a decree in favour of the plaintiff. 
Upon appeal, the learned Subordinate Judge, after he had partially heard 
the arguments, went to the spot and held a local investigation under 
section 392 of the Code of 1882. He subsequently heard further arguments 
and came to the conclusion that the judgment of the original Court, 
must be modified. 

The plaintiff has now appealed to this Court, and on her behalf the 
decision of the Subordinate Judge has been assailed on two grounds, namely 
first, that he has made a newcase for the parties ; and secondly, that he 
ought not to have held a local investigation and made the results of the 
facts observed by him on the spot the foundation of his judgment. 

In supoort of the first of these contentions, our attention has been 
invited to the eighth paragraph of the written statement of the defen- 
dants ; it has been argued that the case of the defendants was that they 
had acquired a good title to the disputed property by adverse possession for 
the statutory period and they never alleged, much less did they attempt 
‘to prove, that upon the partition of 1877 the disputed parcel fell into their 
share. We are of opinion that there is no substance in this contention 
and that the Subordinate Judge correctly appreciated the defence of these 
defendants. Weare unable to say that there has been any such variance 
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between the pleading and the proof as would justify a reversal of the 
judgment of the Court below. 

In support of the second ground, it has been contended that the 
appellant has been prejudiced by reason of the procedure adopted by the 
Subordinate Judge, and reliance has been placed upon the cases of 
Kessowjt Issur v. Great Indian Peninsular Railway Company (1) and 
Jackson v. The Duke of Newcastle (2) to show that the Subordinate Judge: 
ought not to have held a local investigation, In so far as the first of 
these cases is concerned, it is of no real assistance to the appellant: 
There the Court of appeal, at the invication.of both the parties, inspected 
the locality, the scene of a railway accident, and upon the impression left 
on the minds of the Judges by a view of the place and without reference 
to the evidence adduced by the parties, held that the accident must be 
attributed to the negligence of the plaintiff. In the case before us, it 
cannot be suggested that the Subordinate Judge has ignored the evidence 
on the record in forming his conclusions. In so far asthe second case is 
concerned, no doubt Lord Westbury ruled that a Judge ought not 
to hold a local investigations and base his judgment upon eonclusions 
of facts derived from his,own inspection of the premises. The 
reasons which were assigned by the Lord Chancellor in support of 


his view were as follows: A Judge is bound to pronounce his decision 


according to the evidence before him, but his inspection of the premises 
may bring him to a conclusion directly opposed to what is established by 
the evidence, and the order then will ex facte proceed upon evidence 
which, according to the weight of it, would warrant and require a different 
conclusion from that which is embodied in the order. Weighty reasons 
of a similar character were assigned in Support of the same view by 
Sir George Jessel in the case of Leech v. Schweder (3). It must be borne 
in mind, however, that section 392 of the Code of 1882 which was in 
force when the Subordinate Judge held the local investigation in this 
case, implies that a Judge may hold a local investigation. In fact that 
section implies that a commission is to issue for the purpose of local 
investigation only when such investigation cannot be conveniently 
conducted by the Judge in person. In view of this provision of 
section 392, it is impossible to adopt the rule laid down in the two 
English cases to which reference has just been made. It may be 
pointed out, however, that Order 26, Rule 9 of the- Code of 1908 which 
corresponds to section 392, omits the words ‘and the same cannot be 
conveniently conducted by the Judge in person,” and when Rule 9 
requires to be construed, it may be a matter for argument that the 
intention of the Legislature was to adopt the English rule. It is not 
necessary for us, however, to express any opinion upon the matter in 
the present case. The sole question, therefore, is whether the appellant 
has been prejudiced by the mode in which the local investigation was 


(1) (1907) I. L, R. 81 Bom. 381, (21 (1864) 3 DeG. J, & B, 276, 
(3) (1874) 22 W, B. Eng. 292. 
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conducted by the Judge. Now it has been ruled in this Court in the SANAN 
cases of Foy Coomar v. Bundhoo Lall (1) and Dwarka Nath Sardar v. 1910. 


Prosunno Kumar Hajra (2), that when a Judge makes a local investiga- . 77 
tion, he should put the result on record, so that the parties may see Ghose 
what he considers established. In the case before us the Judge made sê La 


elaborare notes at the time of the local investigation, but did not Kanta Ghose. 

mention the one circumstance observed by him at thetime of the = 
; SP j PN Mookerjee, J. 

loval investigation upon which he subsequently founded his judgment, nats 

Tne point in controversy between the parties was, whether or not the 

garh in disoute was included wfthin the share allotted to the defendants. 

Tne chzttahs which were the foundation of the partition proceedings 

were relaid, but the result showed that a strip of land intervened 

between the garh and the southe:n boundaries of the plots allotted to 

the defendant according to the chztlahs. The presence of this inter- 

vening olot had, therefore, to be explained. The learned Judge inspected 

the locality and found that this intervening plot consisted of a slope 

covered with jungle. He then assumed that the condition of the land 

in 1877 when the partition took place was identical with the condition 

of the land as observed by him, and held tRat by the term garh the 

parties might have intended not merely the hollow which would 

properly be called gark, but also the slope with the jungle. This 

conclusion he did not place on record. If he had done so, the plaintiff 

might have asked for permission to adduce evidence to show the precise 

condition of the land in 1877; this opportunity was not afforded to her. 

The contention of the appellant, therefore, that the plaintiff has been 

prejudiced by the mode in which the local investigation was conducted) 

is not without foundation. We are further of opinion that the learned 

_ Judge ought not to have held a local investigation with a view to gather 

information which he might use as the foundation of his judgment. He 

might inspect the locality with a view to enable him to understand the 

evidence ; [See London General Omnibus Co. v. Lavell (3), in which 

Lord Alverstone, C. J. observed with reference to Order 50, Rule 4 of the 

Rules of the Supreme Court in England, that the object of a view of the 

subject-matter of the litigation by the Judge isto enable the tribunal to 

understand the questions raised, to follow the evidence andto apply the 

evidence.] But if any additional information was required, the proper 

course would have been to appoint a Commissioner under section 392 

whose report might have been used in evidence and who might himself 

have been examined asa witness. 

The result, therefore, is that this appeal must be allowed, the 
judgment and decree of the Subordinate Judge set aside in so far as it 
modified the decree of the Court of first instance, and the case remanded 
to him in order that he may rehear the appeal on the materials on the 
record. There will be no local investigation by the new Subordinate Judge 
who will hear the appeal. The costs of the appeal will abide the result. 


AT. M. Appeal allowed : case remanded. 
(1) (1882) I, L. R. 9 Cale, 363, (2) (18971 1 O. W. N, 682, (3) (1901) 1 Oh. 135. 
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Before Mr. Fustice Monkeriee and Mr, Fustice Carnduff, 
SUBHADRA KOER AND OTHERS 
v. 
DHAJADHARI GO SSAIN.* 


Guardianshin— Winar, hiring nov nranorty — Pargauni nvatectian not needad— Aunaint- 


ment, ohieet of ~Orders nominally in conformity with statutory provisions— Efect ` 


of— Judge, arbitrator, no voluntarily kasan 
Where no guardian was needed for tha protection of the person of the minor, who 
had also no property of which a possible guardian could take charge, and the 
machinery of law wis set in motion by a person who induced his servant, the maternal 
grandfather of the infant, to make an appliovtion for aponintmant of himself as her 


guardian in order that she might be ultimately married to his son, the orders passed in 


proceedings go instituted and enndaoted, even if they were nominally in conformity with 
statutory provisions, were not invested with the efficacy of legal orders made on bonafide 
Judicial progeedings. ; 

If the parties have treated a Judge as their arbitrator and have submitted to his 
decision, even thongh he had no jurisdiction to deal with the matter in controversy, 
his decision is binding on them, as if it were the award of an arbitrator. Tnis rule has 
no application where the arbitrator wis not voluntarily chosen by ona of the parties, 
who acted unter judicial préssnre of the highest degree to which he was not ina 
position to offer effectual and suavessful resistance. 


Apoeal and application for Revision by the Petitioners. 

Application for appointment of guardian of the minor. 

The material facts and arguments apoear from the judgment. 

Mr. B. C. Mitter and B thus Provash Chunter Vitter, Biraj Mohan 


Mojumdar and Susil Madhub Mullick for the Aopellants and Petitioners. 


Dr. Rash Behary Grose, Mulut Sved Shimsul Huda and Babu 
Raghunath Singh for the Respondent and Opposite party. 

The judgment of the Court was delivered by 

Mookerjee J.—This apoeal and Rule are directed against a series of 
orders under the Guardians and Wards Act of 1890, the validity whereof 
is assailed on the ground that they were made by the Court below wholly 
without jurisdiction. 

It appears that one Dibakar Bhatta, a wealthy Hindu governed by 
the Mitaksnara law, left a daughter Bichhi Sahdei. The mother of this 
girl, Bunda Koer, who was the fourth wife of Dibakar Bhatta, had prede- 
ceased her hushand ; but her three co-wives Subhadra Koer, Ram Koer 
and Mahesha Koer, who are the petitioners and appellants before us, 
survived him. The case for these three ladies is that one Ramadin 


Chowdhury, a man of considerable wealth, who is the opposite party in 


the Rule and respondents in the appeal, was anxious to secure the marriage 
‘of his own son with Bachhi, so that ultimately the estate of Dibakar 
Bhatta might pass into the hands of the respresentatives of his own 
family. The petitioners assert that Dhajadhari, the maternal grandfather 


‘of Bachhi, was a servant of this Ramadin Chowdhury and was set up by him 


to make an application to the District Judge for appointment of himself 


# Appeal from Original Order No, 153 of 1911 with Rule No, 1985 of 1911, against 
the orders of M, Smither, Esg., District Judge of Sahabad, dated the 8rd and 6th 


January, 1911, 
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as guardian of the person and property of the girl. Itis necessary to CIVIL. 
state at this stage that the girl was possessed of no propertv ; she had no 1911, 
present interest in the estate left by her father Dibakar Bhatra, and was 
merely the reversionary heir, entitled to take the estate after the demise a 
of all the three wilows, Tne application of Dhajadhari was promptly Dhajadhari 
4 i Gossain, 

opposed by the three widows, But it appears to have been represented 

to the District Judge in the course of these proceedings that the widows Mookerjee, J 
were under the control of two unscrupulous persons and that the life of 
the girl was in danger. No evidence, however, was taken at any stage 
of the proceedings and we have no definite information as to the 
character and antecedents of these persons, or the nature and extent of 
their influence upon the three ladies. However that may be, the 
District Judge deemed it imperatively necessary to place the girl in 
absolutely safe custody. To achieve this object, he thought it essential 
to remove the widows from the influence and control of those two 
persons, and concluded that the end might be astained if the ladies 
could be induced to place all their properties in the hands of Ramadin 
Chowdhury. With this object in view, the District Judge proceeded to 
pass a series of orders of an extraordinary charaéter, which cannot possibly 
be justified under the provisions of the Guardians and Wards Act. It 
has not been disputed that it was not competent tothelearned Judge to deal 
in any manner, directly or indirectly, with the estate vested in the ladies, 
The only matter before him was the question of the appointment ofa 
suitable person as guardian of the person of the infant, and also of her 
property, if indeed, she had any property at all. The ladies, however, 
were obdurate and refused at one stage to place their property in the 
hands of Ramadin Chowdhury as had been suggested by the District 
Judge. The learned Judg- thereunon proceeded to record in the order- 
sheet more than one order to the effect that if the widows did not agree 
to the terms proposed by the “ourt, the minor, whom they dearly loved, 
would be taken away from their custody and placed in the hands of her 
miternal grandfather who would be aponrinted guardian of her person. 
The learned counsel for the petitioners has described the method 
pursued by the District Judge as judicial coercion, and therecan be no 
room for reasonable doubt that, alchongh he may have acted from the 
best of motives, his orders were wholly without authority, and he- put 
pressure upon the widows in a manner never contemplated by the 
framers of the Guardians and Wards Act. The result was that the 
widows at last yielded to the pressure of the Judge. A Commissioner 
was appointed to mike an estimate of the assets in their hands. The 
terms were arranged by the learned Judge himself, and ultimately a lease 
of the estate in the hands of the widows was granted by them to 
Ramadin Chowdhury. Final'y, the widows were made to present an 
application for appointment of themselves as guardians of the person 
of their infant step-daughter. This application was granted and 
they were formally appointed guardians. But there is no room for 


Subhadra Koer 
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Civit. reasonable doubt that this application was not voluntarily made; the 
widows had- throughout protested that the appointment of any guardian 
Aa in respect of the person and property of Bachhi was wholly needless 
Subhadra Koer ang that the application of Dhajadhari in that behalf was not only not 
Dhajadhari made bonafide for the benefit of the infant, but had been made at the 
Gossain. instance of Ramadin Chowdhhry to enable him to get the girl married to 
Mookerjee, J. his own son and thus ultimately to seize the estate of Dibakar Bhatta. In 
this view of the matter, it is clear that the orders of the District Judge 
cannot be suported. The proceedings, from beginning to end, were a 
grievous misapplication of the provisions of the statute. No guardian 
was needed for the protection of the person of the minor; she had no 
property of which a possible guardian could take charge. The machi- 
nery of the law was set in motion by Ramadin Cnowdhury who induced 
his servant, the maternal grand-father of the infant, to make an apvlica- 
tion for appointment of himself as her guardian in order that she might 
be ultimately marriad to his son. Orders passed in proceedings so ins- 
-  tituted and conducted, even if they were nominally in conformity with 
statutory provisions, could hardly be regarded as invested with the efficacy 
of legal orders made in douafide judicial proceedings. The orders are wholly 

without jurisdiction and must be treated as absolutely null and void. 

It has been suggested, however, by the learned vakil who appeared to 
show cause that the District Judge acted as an arbitrator chosen by the 
parties and that his decision cannot consequently be challenged by them 
by way of appeal to this Court. This argument is wholly fallacious. 
No doubt, as ruled by the Judicial Committee in the case of Le/gard v. 
Bull (1), if the parties have treated a Judge as their atbitrator and have 
submitted to his decision, even though he had no jurisdiction to deal 
with the matter ia controversy, his decision is bindiag upon them as 
if it were the award of an arbitrator. It is plain, however, that this doc- 
trine cannot possibly be applied to the circumstances of the case before 
us. The Judge cannot be deemed, by any fiction of law, to have been 
an arbitrator chosen by the parties voluntarily; the ladies acted under 
judicial pressure of the highest degree, to which they were not in a posi- 
tion to offer effective and successful resistance. It is difficult to appre- 
ciate how, under these circumstances, the orders of the learned Judge can 
be supported either as proper judicial orders or as the adjudications of an 
arbitrator to whose judgment the parties have voluntarily submitted the 
matter in controversy between them. 

The result, therefore, is that this appeal is allowed, and the Rule made 
absolute. All the orders of the Court below from the 3rd January 1911 
to the 8th March 1911 are discharged as made without jurisdiction. The 
appellants are entitled to their costs of this Court, as also of the Court below 
from Ramadin Chowdhury who has been at the root of these extraordinary 
and mischievous proceedings. We assess the hearing fee inthe appeal at 
five gold mohurs and make no separate order for costs in the Rule. 


A. T. M. Appeal allowed: Rule made absolute, 
(1) (1886) I. L. R. 9 All. 19I, L. R. 13 I. A. 184, 


1911. 
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a - +: Before Mr. Fustice Stephen.and Mr. Fustice Coxe: 
a RAJA RAGHUBAR SAHI 
Ve 
MAHARAJA SRI PRATAP UDAY NATH SAHI DEO.* 
Chota Nagpur Tenancy Act (VIof 1908, B.O), Secs, 87, 224 and 264—Landlord and 


tanini—— Rreord-of-rights, correction of entry in, suit for~Second appeal—Civil 
Procedure Oode (Act V of 1903), See. 102. 


An appeal lies to the Judicial Commissioner from a decision of a Revenue Officer 
passed under section 87 of the Chota Nagpur Tenancy Act, but no second appeal lies 
to the High Court from the decision of the Judicial Commissioner passed on appeal. 

Appeal by the Defendant. l 

Suit by the landlord underesection 87 of the Chota Nagpur Tenancy 
Act, for correction of an entry in the Record-of-rights. 

The material facts appear from the judgment. 

Mr. A. Chaudhury (with him Babu Fogesh Chunder Dey) for the 
Respondent, raised a preliminary objection that no second appeal lay to 
the High Court from the decision of the Judicial Commissioner passed on 
appeal. Section 87 clause (2) of the Chota Nagpur Tenancy Act enacts 
that an appeal shall lie in the prescribed manner and to the prescribed 
officer, from the decision passed by the Revenue Officer under clause (1.) 
Section 264, clause (2), sub-clause (viii) empowers the Local Government 
to make rules for appeals in proceedings decided under section 87 of the 
Act; and the Local Government prescribed that appeals in such cases 
should lie to the Judicial Commissioner from the decisions of the 
Reveuue Officers. Section 139 of the Act deals with those cases where 
a second appeal lies to the High Court, and makes no provisions for a 
second appeal in cases of the present nature. Chapter XII of the Act 
is analogous. to Chapter X of the Bengal Tenancy Act ; and although 
the latter makes provision fora second appeal in certain cases {vide 
section 109A of the Act), there is no such provision in the present Act, 
The omission is a deliberate one. 

‘Mr. B. C. Mitter (with him Mr. S. F. Sinha, Babus Provash Chunder 
Mitter, Surendra Madhub Mullick and Harihar Prasad Sinha for the 
Appellant: Ifthe judgment of the Judicial Commissioner is a judgment 
of a civil Court, then an appeal lies tọ the High Court unless the right 
of appeal has been expressly taken away. If it is a judgment of the 
civil Court, then section 100 of the Code of Civil Procedure applies 
to the case, and there is a second appeal to the High Court.. My 
submission is, the judgment of the Judicial Commissioner is a judgment 
of the civil Court. I rely on the cases of Nilmoni Singh Deo v. 
Taranath Mukerjee (1), Bare Krishna Mahanti vw. Bishnu Chandra 
Mahanti (2), Ram Lochan Singh v. Bent Prasad Kumri (3), Kamaraju v. 


* Appeal from Appellate Decree No, 2485 of 1911, against the decree of D. H, 
Kingsford, Esq. Judicial Commissioner of Chota Nagpur, dated the 13th July, 1911, 
reversing the decree of Babu Bhuban Mohan Chatterjee, Assistant Settlement Officer of 
Ranchi, dated the 3lst August, 1910, 


(1) (1882) I. L. R.9 Calo. 295. (2) (1908) 7 O, Ls J, 426, 
TU (8) (1908) L L. R. 86 Cale, 262. 
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The Secretary of State for India (1) and Chaitan Patjost Mohapatra v. 
Kunja Behary Patnaik (2), The Legislature could not have intended 
that the Judicial Commissioner would be the final Court in matters of 
such importance. 

Mr. Sinha (with the leave of the Court) followed and submitted 
7 that the suit was between landlord and tenant, and it. was outside the 
scope of section 87 ofthe Chota Nagpur Tenancy Act. Section 103 of 
the Bengal Tenancy Act corresponds with section 87 of the present 
Act. In support of his contention he relied on the case of Mohunt 
Padmalav Ramanuja Das v. Lukmt Rant (3). 

The judgments of the Court were as follows : 

Stephen J .-This matter comes before us on appeal and also on a 
Rule. The appeal was from a decree of ithe Judicial Commissioner of 
Chota Nagpore sitting on appeal from an order under section 87 of the 
Chota Nagpur Tenancy Act, 

A preliminary ebjection is taken by the respondent eka no second 
appeal lies in this case, and this contention, we think, must succeed. Sub- 
section (2) of section 87 of the Act enacts that an appeal shall lie in the 
prescribed manner, and to the prescribed officer, from decisions passed 
under sub-section (1). By «an order of the Local Government which has 
power to act in this matter, the prescribed officer is the Judicial Com- 
missioner, and it is argued that an appeal lying to him from a decision of 
a Revenue Officer there can be no second appeal. It is admitted that 
the provisions of section 100, Civil Procedure Code, must be excluded 
either expressly or by implication. There is no express exclusion in this 
Act; but we think on looking at the frame-work of this Act, that it is 
intended that’ no second appeal should lie to this Court. An appeay 
is provided for, as we have said, in sub-séction (2) of section 87; and if 
there is to be a further appeal, we mnst then look to the provisions of 
section 224 0f the Act, which says that “A second appeal shall lie to the 
High Court, under Chapter XLII of the Code of Civil Procedure from 
any appellate decree passed by the Judicial Commissioner under this 
Chapter, or from any order passed by him on appeal under section 215. 
sub-section (3).” We are of opinion that section 87 has been deliberately 
excluded from its scope. We are led further to this conclusion by a 
consideration of the provisions of the Bengal Tenancy Act from which 
this Act has been very closely adopted. Reading section 87 with section 
106 of the Bengal Tenancy Act, it seems to us that it is by implication 
provided that there shall be no second appeal in cases arising under that 
section. 

We, therefore, hold that there is no second appeal i in this case. 

The appeal is dismissed with costs, 

Coxe J.—l agree. It appears to me that clause (2), section 87 
read with section 264, sub-section 1, clause (8) is tantamount to-an express 


(1) (1888) I. L, R. 11 Mad. 309. (1911) 15 0, W, N. 863. 
(3) (1907) 12 0. W.N. 8 
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provision of law within the meaning of section 100 of the Code of Civil 
Procedure that these appeals should be heard by the prescribed officers 
and should not be heard by officers other than those, I only desire to 
state that in the case of Mohunt Padmalav Ramanuja Das v. Lukmi 
Rani, (1) to which we have been referred, there is nothing that in any 
way limits the scope of section 106 of the Bengal Tenancy Act in so far 
as it relates to suits between landlord and tenant. 
The appeal is dismissed with costs. 


A. N, R. GC, Appeal dismissed. 
(1) (1907) 12 O.W.N, 8. 


Before Mr, Fustice Mookerjee and Mr. Fustice Carnduff. 
SUBHADRA KOER AND OTHERS 
v. 


| DHAJADHARI GOSWAMI.”, 


Guardiansand Wards Act ( VIII of 1890), Secs. 43, Sub,-Sees. (1), (4), 45, Sub-See. (1), 
cl. (a)— Minor, marriage of, in contravention of Court's order—Disobedience— 
Injunction-—Order for appointment of guardian without jurisdiction—Jursidiction, 
The petitioners were appointed guardians of a minor. At the time the order was 

made, it was directed that the minor should not be ntarried without the consent of a 

certain person and without the leave of the Court, The petitioners, however, got the 

minor married in violation of the direction. Thereupon the guardians were called 
upon to produce the minor in Court. That order, however, could not be carried out, 
because at the time the order was passed the minor was with the family of her husband. 

The petitioners were therefore fined under !section 45, sub-section (1), ol. (4) of the 

Guardians and Wards Act : 

Held, that as the order for the production of the minor in Court was not made 
either under Sub-sec. (1) of section 12 or sub-section (1) of section 25, section 45, sub- 
section (l), cl. (a) had no application? and the order was without jurisdiction. 

Held also, that action under sub-section (4) of section 43 of the Guardians and 
Wards Act was competent, 

Held furthey, that as the original order was made without jurisdiction, no proceed- 
ings could be taken under sub-section (4) of section 43 of the Guardians and Wards Act, 

Sub-section (1) of section 48 of the Guardians and Wards Act is not limited solely 
to oases where an irremediable mischief has not been done and where, therefore, the 
status quo ante might be restored ; it applies to all cases of disobedience, whether or not 
the effect of the disobedience is capable of removal or reparation. 

Quere: Whether it is open toa District Judge to givg any directions to the guar- 

dian, under the Guardians and Wards Act, relating to the marriage of the infant. 
_ , Before proceedings can be taken on account of disobedience of an injunction issued 
by a Court, it must be ascertained that the Court had jurisdiction over the subjeot- 
matter in controversy. If the Court has no jurisdiction over the matter or if it has 
exceeded its powers by granting an injunction in matters beyond its jurisdiction, the 
injunction is absolutely void and the oo who has disobeyed it cannot be punished 
for the alleged offence. 

Lewis v, Peck (1), Hap. Fisk (2), Evans Yv. Pach (3) and Bawa: v. Ster nberg (4) 
referred to. 


*Appeals from Original Orders Nos, 864 and 355 of 1911 with Rule No. 4094 of 1911,. 


against the Orders of G, J. Monahan, Esq.» District Judge of Sahabad, dated the -llth 
and 12th July, 1911, 

(1) (1907) 154 Fed. 278. (3) (1878) 2 Flipp. 267, 8 Fed. Cas, 4566, 

(2) (1884) 113 U, 8. 718. {4) (1898) 67 Am, St. Rep. 751 
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There is a distinction between an order erroneously made with jurisdiction ane an 
order made absolutely without jurisdiction.t 


Appeals and application for Revision by the Petitioners. 


Order 1 imposing fine for auopeyine the order of the District J udge 
to produce a minor. 


The material facts and arguments appear from the judgment. . 


Mr. B. C. Mitter and Babus Provash Chunder Mitter, Biraj Mohan 
Mojumdar and Susil Madkub Mullick for the Appellants and Peti- 
tioners. 


Babu Sarat Chandra Lahiri (for Babu Chandra Sekhar Prosad 
Szngh) for the Respondent and Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited to set aside two orders made by 
the Court below onethe 11th and the r2th July 1911, under somewhat 
exceptional circumstances. The first of these orders purports to have 
been made under section 45, sub-section (1), clause 4 (a) of the Guardians 
and Wards Act, 1890; andthe second under section 43, sub-section (4) of 
the same statute read with Order 39, Rule 2, sub-rule (3) of the Code of 
Civil Procedure of 1908. It appears that the petitioners before us were’ 
appointed guardians of the person of their step-daughter Bachhi Sahdei, 
and at the time the order was made, it wds directed that the minor should 
not be married without the consent of her maternal grandfather and 
without the leave of the Court. The appellants, it is admitted, have got 
the girl married in violation of this direction. The learned J udge, when 
apprised of this event, called upon the appellants to produce the minor in 
Court. That order, however, could not be carried out, because at the time 
the order was made, the girl was with the family of her husband. The 
learned Judge thereupon proceeded to impose a fine upon the appellants 
under section 45. He also took proceedings against the appellants to 
punish them on account of their disobedience of the original order and 
ultimately directed that they should be confined in prison for three 
months. We are now invited to set aside these orders on the ground that; 
they were made without juris diction, and cannot be justified either upon 
the admitted facts or upon recognised legal principles. 


In so far as the first order is concerned, it has been argued that the 
case is not covered by clause (a) of sub-section 1 of section 45 of the Guar- 
dians and Wards Act, 1890. That clause provides for two cases ; namely, 
first, the case in which a direction has been given under sub-section (1) 
of section 12; and secondly, the case in which an, order has been 
made under ‘sub-section (1) of section 25. It is manifest that neither of 
these sections has any application to the contingency which has happened 
here. It may further be observed that clause (a) speaks of a person who’ 

+ See in this connection references to Full Bench in the cases of Sukh Lal Seith 


v. Lara Chand Ta and Khosh Mahomed Sirkar v, Nazir Mahomed, 20, L, J, at pp.,244, 
245 and 265-—-Rep. `` 
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has the custody of the minor and fails either to produce him or to dohis O1VuL 
utmost to compel him to return to the custody of his guardian. It is 1911, 
obvious that ina case under sub-section (1) of section 12, the person 
who has the custody of the minor has not yet been appointed guardian, 
while in a cage under sub-section (1) of section 25, the person against whom Dhajadhari 
the disciplinary action is taken is clearly one other than the guardian to pies 
whose custody the minor is to be returned. It is obvious, therefore, Movkenjee, J. 
that the order of the learned Judge for the production of the minor in iii 
Court was not made either under sub-section (1) of section 12 or sub- 

section (1) of section 25. Cohsequently, section 45 has no application, 

and the order must be set aside as made without jurisdiction. 

In so far'as the second order is concerned, the learned counsel for 

the appellants has contended that it must be set aside on three 
substantial grounds : namely, #rst, that this is not a case contemplated by 
sub-section (4) of section 43, because the learned Judte could no longer 

seek to enforce his- original order which plainly could not be enforced 

after the marriage of the minor had taken place; secondly, that 

the order is bad, because it was not competent to the learned Judge 

to give any directions to the guardian a8 regards the marriage of 

the infant ; and thirdly, that as the proceedings for the appointment of the 

guardian were in their entirety without jurisdiction, a violation of an 

order made without jurisdiction could not render the appellants liable 

to be punished under sub-section (4) of section 43. 

‘- -In so far as the first’branch of this contention is concerned, we are 

not prepared to accept it as well-founded. Sub-section (4) of section 43 

provides as follows: “In case. of disobedience to an order made under 
sub-section (1) or sub- section (2), the order may be enforced in the 

same manner as an injunction granted under section 492 or section 493 of 

the Code of Civil Procedure of 1882, in a case under sub-section (1), as 

if the ward were the plaintiff and the guardian were the defendant, or, in 

a case under sub-section (2), as if the guardian who made the application 

were the plaintiff and the other guardian were the defendant.” It hasbeen 

contended by the learned counsel for the appellants that this clause applies 

strictly to cases in which it is possible to enforce the order which has-been 

disobeyed. As marriage performed in accordance with the rules of Hindu 

Law cannot be set aside, the order which was originally issued upon the 

guardians and has been disobeyed by them, can no longer be enforced, 

and consequently they are not liable to be punished in the manner 
contemplated in clause (4) of section 43. We are not prepared to 

accept the narrow construction of the word ‘enforced’ suggested by the 

learned counsel. If that construction were adopted, the clause would be 
inoperative in a large class of cases, which could not possibly have been 

intended to be excluded from its operation. In fact, if the term were 
„interpreted as suggested, the clause would be abrogated wherever it 

might be argued that the order disobeyed could no longer be enforced. 

For instance, in cases falling under sections 492 or 493, although the 


SubbadsaKoet 
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O1VIL. Court may take action by way of attachment of the person and property 
1911, Ofthe person who has disobeyed the order of the Court, yet he may in the 
=~ end refuse to carry out the order; that is to say, if he is prepared to 
S iar suffer the punishment inflicted for disobedience, no one can compel him 
Dhajadhari to carry out the order specifically. In such cases even, it might, on the 
ao same principle of interpretatiton, be contended that the order has not 
Mookerjee, Je been and cannot be enforced. In the same way, in cases in which an act 
~"* has been committed in defiance of the order of the Court, even though 
what has been done is undone, it cannot strictly be said that the order 
has been enforced. In our opinion, sub-section (4) of section 43 ought 
to be read with sections 492 and 493 of the Code of 1882 or Rules 1 and z 
of Order 39 of the Code of 1908, and the plain intent of the sub-section is 
that the same sanction should be applied in the caseiof disobedience to an 
order made under sections 492 or 493 or sub-section (3) of section 43 as 
is provided in Order g9 in cases of disobedience of an injunction issued by 
a Court. The sub-section is not limited solely to cases where an irre- 
mediable mischief has not been done and where, therefore, the status 
guo ante might be restored; it applies to all cases of disobedience, 
whether or not the effect ofethe disobedience is capable of removal or 
reparation. In our opinion, it was competent to the learned Judge to 

take action under sub-section (4) of section 43. 

In so far as the second branch of the contention of the learned 
counsel for the appellants is concerned, it has been argued that it was not 
open to the District Judge to give any directions to the guardians 
relating to the marriage of the infant. In support of this position, 
reliance has been placed upon the decision in Bat Diwali v. Moti Rarson(1). 
That case admittedly does not expressly decide this point; but a 
doubt appears to have been expressed by one of the learned Judges, 
whether a direction of this nature could be given under the Guardians 
and Wards Act in view of the circumstance that a guardian of the 
person might in certain cases be different from the person recognized as 
guardian for marriage under the rules of Hindu Law. [Banerjee on 
Marriage and Stridhan, 2nd Ed. p. 43.] No doubt, that would be an 
element for serious consideration in cases where such divergence actually 
happens. But in a case where the person appointed guardian under the 
Guardians and Wards Act is also the guardian for marriage under the rules 
of Hindu Law, the distinction can hardly be maintained on principle. 
It is not necessary for us, however, to decide this question finally, because 
we are of opinion that the order of the District Judge must be set aside 
on the third ground urged by the appellants. 

In so far as the third ground is concerned, it has been argued that 
inasmuch as the original order which has been disobeyed was made 
without jurisdiction, no proceedings can be taken under sub-section (4) 
of section 43. In our opinion, this contention is unanswerable. It 
is well-settled that before proceedings can be taken on account of 

(1) (1896) I. L, R., 22 Bom, 604. 
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disobedience of an injunction issued by a Court, it must be ascertained ` CIVIL, 
that the Court had jurisdiction over the subject matter in controversy. 1911, 
If the Court has no jurisdiction over the matter, or if it has exceeded its Pera ae 


powers by granting an injunction in matters beyond its jurisdiction, the ` Koer 


injunction must be treated as absolutely void, and the person who has ee 
; ` ; è Dhajadhari 
disobeyed it cannot be punished for the alleged offence: Lewis v. Peck (1), Goswami, 


Exp. Fisk (2), Evans v. Pack (3), Savage v. Sternberg (4), High on 
Injunctions, section 1425 ; Joyce on Injunctions, section 246. There isin 
this respect a clear distinction between an order erroneously made with 
jurisdiction and an order made absolutely without jurisdiction. [Drewry 
v. Thacker (5), Russell v. East, Ang. Ry. Co. (6), Laws of England, ed, 
Halsbury, vol, VII, section 645, Vol. XVI, section 622.] The case before 
us is of the latter description. As we have already explained in our 
judgment in the appeal against the order for appointment of guardian (7), 
the application of the appellants for appointment of themselves as 
guardians of the person of their step-daughter was not made voluntarily. 
No proper judicial proceeding can be instituted upon an application so 
made and the order for appointment of guardians and the directions 
given to them relating to the marriage of the infant must, therefore, be 
deemed as wholly without jurisdiction. i 

Tbe result is that these appeals will be allowed, the Rule made 
absolute, and the orders of the Court below discharged. 


a ookerzee, de 


A. T. M. Appeals allowed: Rule made absolute. 
(1) (1907) 154 Fed. 273, (4) (1898) 67 Am. St, Rep. 751, 
(2) (1884) 113 U. 8. 713. (5) (1819) 3 Swan, 529 (546), 
(9) (1878) 2 Flipp. 267, 8 Fed. Cas. 4566. (6) (1850) 3 Mac, & G 104, 


(7) See Ante p. 142, 


CRIMINAL REVISION. 


Before Mr. Justice N. Chatterjee. 
KHIRODE CHUNDER ROY CHOWDHURY 


Y.. CRIMINAL 


EMPEROR. - 1911. 
Penal (ode (Act XL of 1860), Sec, 292--Obscene book, printing for sale— Obscene, Se eee 12 
meaning of —Natu Churi (thaft of tops), if an obscene book— Religious work, publi- Nace ber, 17. 
cation of recognised, if and when an offence Obscenity, test of —“Rati,” meaning of— — 
. Krishna and Radha, love affairs of— Allegorical meaning—Huvtracts from religious 
publications, if and when protected. 
If in facta work or publication is one of which it is certain that it will suggest to 
the minds of the young of either sex or even to persons of more advanced years thoughts 
of a most impure and libidinous character, then its sale is a criminal offence, and it is 
immaterial that the accused had in view an ulterior object which was innocent or even 
laudable. 
Reg. v. Hicklin (1), Steele v, Brannan (2), Queen-Nmpress v, Parashram (3), 
Emperor v, Hari Singh (4) and Empress v, Indarman (5) referred to and followed. 


* Criminal Revision No. 945 of 1911, against an order of Babu Brojo Dulal Hazra, 
Deputy Magistrate of Cuttack, dated the 18th May 1911, the revision of which order was 
rejected by L. C, Adami, Esq., Sessions Judge of Outtack on the 16th June 1911. 

(1) (1868) L. R. 3 Q. B. 360. (3) (1895) I. L. R, 20 Bom. 193, 

(2) (1872) L, R, 7 O. P. 261, ~ (4) (1905) I, L, R. 28 Al, 100. 

(5) (1881) I. L. R, 3 All, 837 (843). 
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_. Fhe word Rati” in the love stories of Radha and -Krishna ig no- doubt used in a, 
spiritual sense, to indicate spiritual union or love in the higher sense, but in the ordinary 
acceptation of the word, it means carnal intercourse and it may be so understood by. 
ordinary people. 


The story, however, as related in the book Natu Churi, shows that it could not 
relate to human beings, as Krishna is desoribed as a boy of 5 years of age and is called 
by. well-known names of the Divine Krishna even in the objectionable passages ani is 
related to.be doing supernatural acts, and the description must have a spiritual meaning, 


- The love stories and dalliances of Radha and Krishna have a deep allegorical mean- 
ing ; but the deep allegory and the spiritual significance of the love stories of Radha and 
Krishna cannot be fully understood by oes ‘who have not a certain degree of spiritual | 
culture. 


The Hindus generally and the Vaishnabs i in particular do not look upon Radha and 
Krishna a8 human beings and do not judge their doings by the standard of human 
conduct or as in any way improper. They are worshipped as deities. - Even a school boy, 
or an ignorant Hindu who has neither the learning nor the spiritual culture for appre-* 
ciating the esoterio meaning of the Zilas (mysterious deeds) of Radha and Krishna 
would look upon them as divine persons and all the incidents in their lives, including 
the amorous incidents as divine and the latter would not, therefore, raise impure thoughts- 
in.the minds of Hindus who believe in the divinity of Radha and Krishna. 


The exception to seotion 292 of the Penal Code does not apply to religious books, But 
thé reason why religious books age not included in the exception is that the tendenoy of 
a religious publication is not to deprave or corrupt the morals of persons and therefore 
a religious work is not obscene within the meaning of section 292. 


But if the objectionable passages contained in a religious book are extracted. and, 
printed separately and such passages deal with matters which are to be judged by the 
standard of human conduct, for instance where they relate to immoral acts of human 
beings, and the tendency of such publication is to deprave and corrupt those whose 


a 


~ minds are open to immoral influences, such publication may not be justified on the 


ground that the passages formed part of a religious book. 

Where, however, a story (which looks objectionable) ia taken from a religious book 
and printed separately, but it relates to beings whosa conduct is not to be judged by the 
standard of human conduct, it cannot be condemned as obscene, because being looked 
upon as sacred, they would not raise immoral thoughts in people who believe in the 
divinity of beings whose acts and conduct are desoribed in such story, 

The book being a religious one, and being apparently intended for Hindus and 
describing, as it does, incidents which are not considered improper by the Hindus who 
form the vast majority of the Urya population, it cannot be condemned as obsaene 
merely ‘because a small section of the Uryas who do not believe in the divinity of Radha 
and Krishna might take immoral ideas from it. 

The mera fact that no notice was taken of other editions of the book or that the 
book is described in the Caleutia Gazette as a mythological poem would not justify its 
publication, if it is really obscene. 

Held also, in the circumstances of the case, that it cannot be said that the anaa 


of the book Natu Churi is to deprave and corrupt those-whose minds are open to, 


immoral influences or that the book is one of which it was certain that it would suggest 
thoughts of a most impure character or that the publication of the book is an offence 
under section 292 of the Indian Penal Code. ` 


Rule obtained by the Accused. ` 
Conviction of an offence under section 292..0f the Penal Code of 
printing for sale a book alleged to be obscene. , 
The facts of the case-appear fully from the judgment. 


` 
4 
A 


~ 
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Messrs. S. Roy and F. Borooak with Babu Suresh Chandra Chakra- OSMINA. 


varty for the Petitioner. 1911, 
Mr. B. C. Mitter (Offg. Advocate-General) for the Crown. C. A. V.  Khirode 
The following judgment was delivered by - v 

Emperor, 


N. Chatterjee J.—The petitioner has been convicted by the Deputy eee 
Magistrate of Cuttack under section 292 of the Indian Penal Code for Nocember, 17. 
having printed for sale an obscene book called “ Natu Churi” orthe ~~ 
«Theft of Tops” and sentenced to pay a fine of Rs. 50. 

The book or rather booklet consists of 7 small pages and purports 
mo be the composition of one Diha Sundari said to be an Urya poetess. 
Mt purports to deal with an incident in the lives of Radha and Krishna 
maken from the Urya Haribans, a sacred book of the Uryas. It passed 

-hrough several editions in print and is said to have been in palm leaf 
Miss. for about a hundred years. It was registered 15 or 20 times pre- 
viously without objection and appeared in the Bengal Lfbrary Catalogue 
f books inthe Calcutta Gazette as a mythological publication, It was 
srinted in the Star Press of which the petitioner is the proprietor. 

The plea of the accused was that ‘the book is not obscene within 
he meaning of section 292 of the Indian Penal*’Code and that he is not 
ruilty. He was tried summarily by the Deputy Magistrate of Cuttack 
vho however recorded the evidence in full. The learned Deputy 

_‘fagistrate held that the book was obscene and convicted and sentenced 
aim as stated above. A Rule was granted by this Court to show cause 
why the conviction and sentence should not be set aside on the ground 
-hat the publication complained of is a recognised religious work which has 
seen published in its present form for the last hundred years, and it there- 
«cre does not fall within the meaning of section 292, Indian Penal Code. 

The officiating Advocate-General who appeared to show cause on 

«ehalf of the Crown has contended in the first place that the finding of 

Mie learned Deputy Magistrate that the book is obscene is a finding of 
ict and that this Court should not therefore interfere. The learned 
ounsel for the petitioner on the other hand strongly urged that as a 
uestion of considerable importance was involved in the case, the Court 

Miould look into the facts. Having regard to the importance of the case, 
-ounsel on both sides were allowed to argue the case on the merits, 

The principles upon which the obscenity of a publication are to be 
«termined are well established. In the leading case of Reg v. 
ticklin (1), Cockburn C. J, stated: “The test of obscenity is this, 
‘hether the tendency of the matter charged as obscenity is to deprave 

«nd corrupt those whose minds are open to such immoral influences 
«ad into whose hands such a publication might fall.” If in fact the 
‘ork was one of which it was certain that it would suggest to the 
iinds of the young of either sex or even to persons of more advanced 
ears thoughts of a most impure and libidinous character, then its sale 
‘as a criminal offence and it was immaterial that the defendant had in 


(1) (1868) L. R, 3 Q. B, 360, 
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GAN AL, view an ulterior object which was innocent or even laudable. . See also 
1911. Steele v. Brannan (1). The principles laid down in the above cases 
Khirede have been followed in this country in several cases ; see Queen- Empress v. 
‘Y. Parashram (2), Emperor v. Hari Singh (3) and Empress v. Indarman (4). 
emperor, - These principles are not disputed on behalf of the petitioner and 
N, Chatterjee, cannot be disputed, but what is contended -on his behalf is that the 
publication is a religious work, that the incident is taken from Haribans, a 
secred work among the Uryas and deals with a love story of Radha and, 
Krishna which has a deep allegorical meaning and which it is a sacrilege 
to call obscene, that similar passages occur in various other religious works 
of the Vaishnabs such as Srimat Bhagabat, Gita Gobinda and in many 
classical works in Sanskrit and Bengali and Urya. The-learned counsel 
for’ the Crown contended on the other hand that though a religious or 
classical work is not obscene merely because it contains some obscene 
passages and altltough Haribans may be a secred book with the Uryas, the 
publication of somie obscene passages from such a book divested from the 
book itself cannot be justified and would fall within the purview of section 
292 of the Indian Penal Code. It was contended that “Natu Churi” 
was not itself a recogitised religious work and though there might be 
Objectionable passagés in the Haribans, there is no reason why the 
obscenity of it should be brought out in an aggravated form in a chear 
work (priced at 2 pice only) where only a few passages had been extracte 
dissociated from their context for the depravation of those people whose 
state of mind was such as would easily fall a prey to depraved: ani 
corrupt thoughts contained therein, 
The defence did not examine any witnesses but cross-examine: 
the prosecution witnesses and put” in certain books in evidenc 
‘such as the Gita Gobinda (in Urya}, the Sanskrit Gita Gobinda i 
Bengali character, Raghuvansa, The Bible, the Urya MHaribar 
and several other editions of the “ Natu Churi,” some of the book” 
and certain passages in others were marked Exhibits. The publication i 
question is a poem in the Urya language consisting of 28 stanzas an 
ends with a Sanskrit sloka. The incident described in the book 
- borrowed from the Urya Haribans, but the book is not an extract of ce 
tain passages from the Haribans. The incident, so far as it goes, is com _ 
. plete in itself. The language of the book is the author’s own and diffe. 
from that of the Urya Haribans, but the story and the sentiments are tł 
.same. The original Haribans in Sanskrit was not produced in evidene 
and I have not been able to find the story in the Sanskrit Haribans. Bro 
one of the witnesses for the prosecution, Narain Prasad Mahanti, Depu 
Inspector of Schools, says that the story of t Natu Churz”’ will be fou» 
in Vaishnab literature and that he has read it elsewhere. Whatever th. 
“may be, it is certainly contained in the Urya Haribans which is on t 
- record and which, the evidence for the prosecution shows, is a very sacr 
: work of the Urya Hindus. English translations of the " Natu Chur 


(1) (1872) L. R. 7 O. P. 261. (3) (1895) I. L.R 28 All. 10). 
(2) (1895) I, L. R. 20 Bom, 198, (4) (1881) I. L. R, 3 All, 837 (843) 
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and of the portion of the Urya Haribans dealing with the incident 
(together with the Urya poems in Bengali character) were furnished to 
the Court and to the counsel for the Crown, on behalf of the petitioner. 
They are annexed tothis judgment, The translation was not objected to 
(except as to the meaning of the word Aad? with which I will deal later 
on) by the learned counsel for the Crown who admitted that the language 
in which the story is described in the Haribans is as objectionable as that 
of * Natu Churt.” 
The objectionable passages are contained in stanzas 6 to 11 where 
Krishna is described as touching the left breast of Radha and asking her 
questions about it and also asking Radha for caresses and for Rati, and in 
stanzas 23—26 where Radha is described as removing the cloth from her 
breast when two tops and string miraculously dropped to the ground and 
Krishna looked at her breast. The word Xatt was held by the learned 
Deputy Magistrate to mean carnal intercourse. , Exception was taken to 
the above by counsel on behalf of the petitioner who translated it as love 
and who contended that Wat: means spiritual union in the love stories 
of Radha and Krishna. The word Aatz im the love stories of Radha and 
Krishna is no doubt used in a spiritual sanse but in the ordinary accepta- 
tion of the word it means carnal intercourse, and I think it may be so 
understood by ordinary people. The story however, as related in the 
book, shows that it could not relate to human beings. In the Urya Hari- 
bans as also in “ Natu Churi” Krishna is described as a boy of § years of 
age. He is described in the objectionable passages themselves as 
Fagannath (Lord of the world) Achyuta (the unfallen), Pitabas (the 
yellow robed), Deb Murari (God Murari) all being names of the divine 
Krishna. There can be fo doubt (and the witnesses for the prosecution 
admit) that the dropping of “the tops and string out of nothing when 
Radha’s cloth was shaken are supernatural acts, and a boy of 5 years can have 
no carnal knowledge. These go to show that it was not a description of 
Radha and Krishna as human beings and must have a spiritual meaning. 
The love stories and dalliances of Radha and Krishna have a deep 
allegorical meaning. Madhusudan Rao, a retired Inspector of Schools and a 
‘witness for the prosecution, says: “Krishna is an incarnation of the 
supreme soul and Radha is the human soul and their dalliance is an 
allegorical representation of the dealings of the supreme soul with the 


‘human soul 7.2., ‘God's quest of man.’ Ayan Ghosh, the husband of Radha, 


is a representation of the world trying to tie the human soul to it. Bansi 
(pipe) is inspiration.” But I do not think the deep allegory and the 
spiritual significance of the love stories of Radha and Krishna can be 
‘fully understood by persons who have not a certain degree of spiritual 


culture, But the Hindus generally and the Vaishnabs in particular do 
-not look upon Radha and Krishna as human beings and do not judge 
‘their doings by the standard of human conduct or as in any way improper. 
-They are worshipped as deities. Even a school boy or an ignorant Hindu 


who has neither the learning nor the spiritual culture ‘for appreciating 
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the esoteric meaning of the Jas (mystrious deeds) of Radha and 
Krishna would look upon them as divine persons and all the incidents in 
their lives including the amorous incidents as divine, and the latter would 
not therefore raise impure thoughts in the minds of Hindus who believe 
in the divinity of Radha and Krishna. Hindus from their infancy see 
Radha and Krishna worshipped in temples and some have the images of 
Radha and Krishna in their own houses and they learn to look upon 
Radha and Krishna as deities from their infancy. 

Eight witnesses were examined for the prosecution. Of whom oneis 
a formal witness; of the remaining seven witnesses, one is a Christian, 
another a Mahomedan and the rest are Hindus. The evidence of the 
witnesses is generally to the effect that there are passages in the book 
which are obscene or offensive to purity and decency, that a perusal of the 
book may produce impure thoughts in the minds of readers and that 
school boys ought not teread the book, but it also appears from their 
evidence (though I do not think any evidence is necessary on the 
point) that Krishna and Radha are believed by Hindus to be a God 
and Goddess, that their doings are not considered as improper, and 
that those who believe in their *divinity would not take immoral ideas 
from a story such as is described in the book. The Hon'ble 
Mr. M. S. Das, a Christian gentleman, an Uriya by birth and a vakil of 
30 years standing, in cross-examination says that he knows Krishna 
believed by a large sect of Hindus to be incarnation of God, that the 
author of ‘Natu Churi” professes to describe one of the Balyakias of 
Krishna. He also says “those who believe Krishna to be a God and 
consider incidents like those described in the “ Matz Churz” or Haribans 
for divine achievements, would not take immoral ideas from them.” 
Girish Chandra Bhattacharjee, a Bengalee domiciled in Orissa and Head 
Clerk, Registration office, says in cross-examination that he regards 
Krishna and Radha as a God and Goddess and the story about them as 
mythological and that Hindus never consider the doings of Krishna and 
Radha asimproper. He says that he would have never refused to pass 
the book for registration on the ground of its being obscene and that he 
calls the book obscene only because he cannot read it before his mother 
and other elder superiors and has no other reason to call it obscene. 
Madhu Sudan Rao, a retired Inspector of Schools, says that if the book 
is claimed to be a religious book, he cannot deny that, that for religious 
people of whose creed the love of Radha and Krishna is a part, he does 
not consider it objectionable. He says he has read ‘similar thoughts in 
other works; that the obscene passages in Gita Gobinda which is 
considered by the Vaishnabs to be a religious book, are not considered by 
some classes of Hindus to be depraving to morals. He says Krishna is 
believed by Hindus as an incarnation of Vishnu and Radha as that of 
Laksmi and that his own idea of purity is different from that of ordinary 
Hindus, Narain Prosad Mahanti, B. A„ Deputy Inspector of Schools, 
says that ‘Natu Churi” is a religious book treating of Radha and 
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Krishna, that Haribans is a very sacred work, and that if “ Natu Churi” CORIMINAL 

was in the Haribans it would be a religious work and that there are many jg, 

passages in Sanskrit or other classical works which are obscene, —_ 
Gobind Nath (who was however declared hostile by the prosecution), piece 

says that such books are never considered to be offensive to morality. Emperor. 

Purusottam. Tarkalankar considers " Natu Churi” as obscene but does y. Chatter} 

not consider the Bastraharan in Bhagabat as obscene. But the Bastraharan : 

is not obscene only if it is looked at from the spiritual point of view. TT 

The Mahomedan witness, Abdul Samad’s idea is that Radhika was “ the 

illegal wife of Krishna” and that she was “a married woman who eloped 

with Krishna.” Considering Krishna and Radha asa man and woman 

and ignoring the fact that Krishna is described as a boy of 5 years of 

‘age, as a divine person and as performing supernatural acts, the 

incident described in the "Natu Churi” may be called obscene, but 

Hindus generally and Vaishnabs in particular do not consider Radha 

and Krishna as human beings or any of their dotngs immoral. 


There are many religious or classical works which contain objection- 
able passages. The Hon’ble Mr, M.S. Das says “I have read in books 
more obscene passages than those in | Natu Churi” In the Bible 
there are records of facts of incest having been committed. This, Exhibit 
L, (Bible, Genesis, Chapter XIX, verses 31-38) is an invitation to a 
sister to have sexual intercourse with a father. This is very obscene, 
This passage by itself would suggest immoral thoughts to people, other 
than Christians, who are immorally inclined. 


No one would of course think of condemning a religious book 
because it contains some objectionable passages and the reason why 
religious or classical works are not condemned on that ground, are 
well-understood. The exception to section 292 of the Indian Penal 
Code appears not to apply to religious books. The exception runs as 
follows: “ This section does not extend to any{representation sculptured, 
painted or otherwise represented on or in any temple or on any car used 
for the conveyance of idols or kept or used for any religious purpose.” 
But I think the reason why religious books are not included in the 
exception is that the tendency ofa religious publication is not to deprave 
or corrupt the morals of persons, and, therefore, a religious work is not 
obscene within the meaning of section 292. But if the objectionable 
passages contained in a religious book are extracted and printed 
separately and such passages deal with matters which are to be judged 
by the standard of human conduct, for instance where they relate to 
immoral acts of human beings, and the tendency of such publication is 
to ` deprave and corrupt those whose minds are open to immoral 
influences, such publication may not be justified on the ground that the 
passages formed part of a religious book. Where however a story 
(which looks objectionable) is taken from a religious book and printed 
separately but it relates to beings whose conduct is not to be judged by 
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“CRIMINAL. the standard of human conduct it cannot be condemned as: obscene 
1911, because being looked upon as sacred they would not raise immoral 
“~~ thoughts in people who believe in the divinity of the beings whose acts 

a and conduct are described in such story. The @astraharan incident in 
Emperor. the Srimat Bhagabat, the most sacred book of the Vaishnabs, when not 
r Chatterjee, looked at from the spiritual point of view, may be considered objection- 

d. able by people who do not believe in the divinity of Krishna or do not 
understand the spiritual significance of it. The same observations 
would apply to passages in the Gita Gobinda and other works of 
Vaishnab literature. But they cannot be called obscene because they are 
descriptive of the doings of persons considered divine and would not 
raise immoral thoughts, 

As I have already pointed out “ Watu Churi” is not an extract of 
certain isolated passages from the Haribans. It is a complete story in 
itself so far as it goes. It will be obvious to a Hindu that the book 
describes one of the Balyalilas of the God Krishna (mysterious deeds of 
the infant Krishna). It would not raise immoral thoughts in them 

because they believe in their divinity and consider their doings sacred. 

The book is in the Urya language. The vast majority of the 'Uriyas 
are Hindus who believe in the divinity of Krishna and Radha. It 
appears from Hunter’s Statistical Account of Bengal, Vols. XVIII and 
XIX that 95 or 96 per cent. of the population of districts Cuttack, 
Balasore and Puri are Hindus and the vast majority of them are 
Vishnu worshippers. 

But then it was contended that even if '' Vatu Churi” may be con- 
sidered as a religious book and may not be considered as immoral or 
obscene by the Hindus, there are non-Hindus, Christians for example, 
among Uryas who might read the book and take immoral ideas from it, 
But the book is a religious one, as some of the witnesses for the prosecu- 
tion say. It is apparently intended for Hindus and describes incidents 
which are not considered improper by the Hindus who from the vast 
majority of the Urya population. Under these circumstances, I do not 
think the book can be condemned as obscene merely because a 
small section of the Uryas, who do not believe in the divinity of Radha 
and Krishna, might take immoral ideas from it, Besides, it will be 
obvious even to a non-Hindu on a perusal of the book that it purports 
to deal with the amours of the infant Krishna who is described as a 
divine person and as performing some supernatural acts as shown by the 
miraculous dropping of the tops and string out of nothing. 

From the evidence it appears that the “ Watu Chur?’ was formerly 
in palm leaf manuscript. Madhu Sudan Rao, the retired Inspector of 
Schools, says he understands that the book was about 100 years in palm 
leaf. In cross examination he stated he heard from Pandit Gobind ‘Nath 
that the book was in palm leaf. Witness Gobind Nath says that the book 
is an old work, like those of Upendra Bhanja (who is stated to have 
written three hundred years ago), and was formerly in palm leaf, and the 


Vor. XV.) HIGH COURT. 159 


District Registrar, Abdul Samad, says that it is an old work published CRIMINAL, 
very often. This witness says that he has to register every book jg] 
published in Cuttack before it is notified in the Calcutta Gazette, that he wayan 
does not register a book if it is obscene and he has to see if it is obscene kk a 
before registering a book. He admits that he might have registered Emperor, 
this book 15 or 20 times, but says that he does not read a book before N. Ohaitteries: 
registering it, that his clerk does so, and that he read the book in ques- J. 
tion for the first time when it was sent to him by the District Magistrate, ERE 
The witness Narain Prasad Mahanti, Deputy Inspector of Schools, says 
that he read an edition of the book ro or 12 years ago. The book is 
described in the Bengal Library Catalogue of books as a mythological 
poem. It also appears from the Calcutta Gazette that several editions of 
“ Natu Churi” printed in other presses are described as mythological 
poem. 

Though the mere fact that no notice was taken of other editions of 
the book or that the book is described in the GQa/lceutta Gazette asa 
mythological poem would not justify its publication if it is really obscene, 
the fact remains that it was recognised as a mythological poem and was 
never objected to before the present prosecution. 

The question raised in this case does not appear to have been raised 
in any case before. Having regard however to the facts appearing on 
the record, vzz., 

(i) -that the Urya Haribans is a very sacred work of the Uryas, 

(ii) that the story as related in the “ Natu Churi” is the same as 
that in the Urya Haribans, and the language used in the former is not 
more objectionable than-that used in the latter, 

(iii) that " Mazu Churi” is an old work published very often, 

(iv) that it is a religiou} work, 

(v) that the Hindus believe in the divinity of Radha and Krishna, 
and do not consider their doings as improper, and that the incident des- 
cribed in the book would not suggest immoral thoughts in those who 
believe in their divinity, 

(vi) that Vaishnavism is the prevailing religion of the Uryas, 

(vii) that in the “ Natu Churi” Krishna is described as a boy of 
5 years of age, as a divine person and as performing supernatural acts, 

I do not think it can be said that the tendency of the book isto 
deprave and corrupt those whose minds are open to immoral influences 
or that the book is-one of which it was certain that.it would suggest 
thoughts of a most impure character, and I am unable to hold that it 
comes within the purview of section 292 of the Indian Penal Code. 

The conviction of the petitioner and the sentence passed upon him 
are accordingly set aside. The fine, if paid, will be refunded. 


H.C. Rule made absolute: Conviction set aside. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
LAKSHIRAM MANDAL 
v. 
SONATAN BASAR.* 

Lvelusion of time—Limitution Act (IX of 1909), See. 14, Sub-see (2)—" Prosecuting the 
proceeding ’—Time taken in obtaining copies of judgment and order of dismissal— 
Civil Procedure Code ( Act V of 1908 ), 0.9, R.9—Appeal infructuous—“ Good faith” 
—Non-anpreciation af full effect of alteration in law, 

A plaintiff is said to be prosecuting another civil proceeding within the meaning of 
sub-section (2) of section 14 of the Limitation Act dyring the period when he was taking 
the indispensable preparatory steps in Court (viz. obtaining certified copies of the judgment 
and order of dismissal; for the institution of the appeal which ultimately proved infructuous. 

Luckhinarian v. Khettra Pal (1) referred to. 

When a plaintiff has applied for a copy of a judgment and decree or order, in order 
to enable him to prefer an appeal against that order, he may be deemed to have been 
prosecuting a civil proceęding at least during the period occupied in the preparation of 


the certified copies. 
A non-appreciation of the full effect of alteration in law is a sufficient proof of oe 


fides, which justifies the application of section 14 of the Limitation Aot. 

Balaram v. Sham Sunder (3) referred to, 

Rule obtained by the Dtfendant. 

Application by plaintiff under Order 9, Rule 9 of the Code of ew 
Procedure to set aside a dismissal for default of appearance. 

The material facts and arguments appear from the judgment. 

Babu Surendra Chandra Sen for the Petitioner. 

Babu Braja Lal Chakravart for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjes J—We are invited in this Rule to set aside an order 
made under Rule 9 of Order 9 of the Code ‘of 1908. The suit commenced 
by the plaintiff opposite party was dismissed for default on the roth 
March 1909. The judgment was delivered on that date, but the formal 
order was not drawn up till the 7th April following. Meanwhile, with a 
view to prefer an appeal, the plaintiff had, on the 6th April, applied for 
copies of the judgment and order, which were delivered to him on the 
16th April, On the next day, he lodged his appeal against the order of 
dismissal for default. This appeal was heard on the 18th September 1909, 
and was dismissed on the ground that it was incompetent because the 
order of dismissal for default was not a decree within the meaning of 
section 2 of the Code of 1908. On the 21st September 1909, the plaintiff 
made the present application under Rule 9 of Order 9, and prayed that 


the order of dismissal for default might be set aside and the suit restored. 
The application was granted on the 4th February 1910. We are now 


invited to discharge this order on the ground that the application made 


‘on the 21st September 1909 was obviously barred by limitation, under 


Art. 163 of the first schedule of the Limitation Act of 1908, which 
* Civil Rule No. 2219 of 1910, against the decision of Babu Akhoy Coomar Bose, 
Munsiff of Khulna, dated the 4th February, 1910. 
(1) (1878) 20 W, R. 380, 13 B, L, R, 146, = (2) (1896) I, L. R, 28 Cale. 556, 
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provides that an’application by a plaintiff for an order to set aside a 
dismissal for default of appearance must be presented within thirty days 
from the date of the dismissal. In answer to this objection, it has. been 
contended by the learned vakil for the plaintiff opposite party that he is 
entitled under section 14 of the Limitation Act to a deduction of the 
period between the 6th April and 18th September 1909, when he was 
prosecuting with due diligence another civil proceeding in a Court of 
appeal against the defendant for the same relief, which proved infructuous 
because the Court had no jurisdiction to hear the appeal. The learned 
vakil for the defendant has not disputed that under section 14 of the 
Limitation Act, the plaintiff is entitled to a deduction of the period 
between the 17th April 1909 when he lodged his appeal and the 18th 
September 1909 when the appeal was dismissed ; but he has argued that 
the plaintiff-is.not entitled to a deduction of the period between the 6th 
April and 17th April which was taken up by his effort to obtain certified 
copies of the judgment and order of dismissal—papers which though 
essential for the purposes of the appeal, were not needed for the purpose 
of the application to set aside the order. The substantial question in 
controversy between the parties, consequently, is, whether the plaintiff 
can be said to have been “ prosecuting another civil proceeding ”- within 
the meaning of section 14, sub-section (2), of the Limitation Act during 
the period when he was taking the indispensable preparatory steps in 
Court for the institution of the appeal which ultimately proved infructu- 
ous, The learned vakil for the plaintiff has invited us to interpret the 
expression “prosecuting” liberally and to answer the question in the 
affirmative. ‘In our opinion, this argument is well-founded and ought to 
prevail. The Limitation Act does not define what is meant by ' prosecut- 
ing a civil proceeding’ within the meaning of section 14, sub-section (2), 
and we are not prepared to adopt the narrow interpretation suggested by 
the defendant. In our opinion, there is no good reason why a person 
should be deemed as prosecuting a civil proceeding, only after he has 
instituted the proceeding in a Court and during the time that it is 
actually pending there. The time during which he has been taking the 
necessary preliminary and preparatory steps in Court for the institution 
of the proceedings, may very well be regarded, without any undue 
stretch of language, as time during which he has been “ prosecuting” the 
proceeding. The view we take is supported to some extent by the 
decision of the Judicial Committee in the case of Luckhinarain Mitter v. 
Khettro Pal Singh Roy (1) where their Lordships affirmed the decision of 
this Court in the case of Khettur Paul Singh v. Luckhee Narain Mitter (2). 
In that case, the plaintiff was allowed a deduction of the whole time 
during which he had been fruitlessly engaged in prosecuting a suit from 
the Court of first instance to the Court of ultimate appeal. This included 
not merely the interval between the presentation of plaint in the Court 
of first instance and the decree of that Court, and similar periods in the 


(1) (1878) 20 W. R. 380, 13 B. L. R 146, .. (2) (1871) 15 W, R. 125. 
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successive Courts of appeal, but also the period between the decree of the 
original Court and the presentation of the appeal in the first appellate 
Court, as also the period between the dismissal of the first appeal and the 
institution of the second appeal. If we were to adopt the restricted 
view suggested by the defendant, we could not justify the deduction of 
the two intervening periods, because, according to his contention, a party 
can -be said to prosecute a proceeding in a Court only after he has actually 
instituted the proceeding in the Court and during the time that it 
remains pending. In our opinion, upon a reasonable construction of 
section 14, and with a view to give full effect to the object which the 
Legislature intended to accomplish, we may hold that when a plaintiff 
has applied for a copy of the judgment and decree or order, in order to 
enable him to prefer an appeal against that order, he may be deemed 
to have been prosecuting a civil proceeding at least during the period 
occupied in the preparation of the certified copies. Tested in the light 
of these principles, the order of the Court below is unquestionably right. 
There is no room for controversy that the plaintiff has shown the utmost 
diligence possible. In fagt, he has not lost a single day between the 
dismissal of his suit for default and the rejection of his appeal as incom- 
petent ; and only three days intervened between the dismissal of the appeal 
and the presentation of the application for restoration of the suit. Nor 
is there any dispute that the appeal was perfectly boma fide; in fact, the 
erroneous step was due to the fact that the Civil Procedure Code of 
1908, which had then recently come into force, had introduced an altera- 
tion in the law in this respect, the full effect of which was not appreciated 
by the legal advisers of the plaintiff. This by itself is sufficient proof of 
bona fides, and justifies the application of #ection 14 of the Limitation 
Act: Balaram v. Sham Sunder (1). 

The result, therefore, is that the order made by the Court below 
must be affirmed and this Rule discharged with costs. We assess the 
hearing fee at one gold mohur. 

A, T. M. Rule discharged, 
; (1) (1896) I, L. R. 28 Cale. 526. 


Before Mr. Fustice Pigot and Mr. Fustice Gordon. 
KUNJA LAL BANERJI 
v. = 
DINABANDHU JHA.* 
Case, transfer af—IJudge, when incompetent to try— Rule obtained on improper grounds— 
< Costs, ewemplary, when awarded. 
A Judge should not sit in any case in which he can be supposed to have the smallest 
personal interest or bias. 
A Rule applied for upon an astute and intelligent perversion of facts should not be 
made absolute, unless some strong grounds exist for doing so. 
Heavy costs awarded where Rule was improperly obtained, 


Petition for Revision. 
* Civil Rule No, 40] of 1893. 
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‘Application by the Defendant for transfer of appeal. 

The material facts and arguments appear from the judgment. 

Babus Bhowant Charan Dutt and Karuna Sindhu Mookerjt for the 
Petitioner. 

Babus Srinath Das and Pramatha Nath Sen for the Opposite Party. 

The judgment of the Court was delivered by 

Pigot J.—-We do not propose to go into this case at any length, 
and we think it is one which we ought to dispose of at once, nor 
shall we dwell upon the details which have been referred to 
as to the merits or demerits of the suit which is under appeal. 
There were two grounds on which the application for a Rule was 
made, two main grounds; one was that the District Judge in his 
Capacity as a member of the Board of Trustees of the Berhampore 
College was sufficienty interested in the matters arising in the appeal to 
make it unsuitable, according to the established judicial etiquette and 
propriety, that he should dispose of the appeal. In the 14th paragraph of 
the petition there were set out grounds of that nature which, it was urged, 
rendered it not suitable for Mr. Anderson, the District Judge, to try the 
case. Now, the connection between Mr. Anderson’s acts as member of the 
Board and this case is this: that there was a “meeting of the Board of 
Trustees on November sixth, 1889, at which an opinion of the Legal 
Remembrancer was read advising the Board of Trustees to apply for 
Letters of Administration to the estate of Radha Charan Sen, and no doubt, 
that advice was given, because the Board of Trustees of that Institution 
was interested in the estate of Radha Charan Sen, whose surviving 
executor was then dead, in respect of a share in the little property which 
is ihe subject matter of the suig and that is all. It does not appear that 
Mr. Anderson took any part whatever after that in the proceedings of 
the Board. Letters of Administration were applied for on behalf of the 
Secretary of the Board sometime afterwards, and upon an objection being 
filed by one Dinabandhu, the plaintiff respondent who had an interest 
to the extent of 6as. in the property, it was ultimately determined to 
allow Dinabandhu, to take out Letters of Administration. He paida 
certain sum to the Board in their capacity as Trustees of this Charitable 
Institution and eventually became the purchaser of their interest in this 
little bit of property held by them under the will of Radha Charan Sen. 


Now, this suit being brought against the defendant, the petitioner before: 


us, in respect of this property by the plaintiff whose title to the property 
consisted in part of the 6as. which he derived by purchase from a donee 
of it from the executors under the powers given to them in the will of 
Radha Charan Sen, and whose title to the remaining Ioas. is derived 
from the Board of Trustees of the Berhampore College who assigned to 
him their interest in it under the will, this Rule is applied for upon the 
suggestion that the District Judge ought not to hear the case by reason 
of his connections with the matter in suit. There is indeed another 
ground stated in the petition upon whioh this Rule was granted and that 
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ground is stated. with a singular want of candour to say the least. “The 
14th paragraph says: “That at the time when the Board of Trustees 
resolved to apply for Letters of Administration to the estate of Radha 
Charan Sen, Mr. R. H. Anderson, the present Officiating District Judge 
in his capacity as a member of the Board of Trustees, took an active 
part.’ That is dishonest statement. We have mentioned all he did. 
The paragraph goes on: “Mr. Anderson was also the Officiating District 
Judge at the time when he accepted the proposal of compromise to be 
made between Babu Srinath Pal, the Secretary and Treasurer of the 
Board of Trustees, and the nominal objector Dinobandhu Jha.” That 
is another dishonest statement. Mr. Anderson as District Judge did not 
accept the proposal of compromise that was made on the 28th of March. 
The postponement of the hearing of the objections on that date was 
made not by Mr. Anderson, who had given over charge before the 28th, 
but by Mr. Page, his successor. Had Mr. Anderson been then sitting and 
made the postponement, the description that is given of what was then 
done would be a signally dishonest one. It is idle to pretend that the 
petitioner could have supposed that the postponement that took place 
then amounted to an acceptance of the compromise. The paragraph goes 
ontosay: ‘The legality and validity of the application by Babu Srinath 
Pal as Secretary to the Board of Trustees for Letters of Administration to 
the estate of Radha Charan Sen which he, R. Anderson, Esq., in his 
capacity as a member of the Board had directed to be applied for”. 
That is untrue. At the meeting of the Board at which the advice of 
the Legal Remembrancer was adopted no suggestion as to the application 
by Babu Srinath Pal was made; the resolution was to take the advice 
of the Government pleader so that the recessary steps should be taken. 
It was not until long after that, that Babu Srinath Pal’s name was 
adopted, apparently in pursuance of this gen:leman’s advice. It further 
goes on: “As also the legality and validity of the compromise the pro- 
posal for which had been accepted by Mr. Anderson as Judge.” That is 
untrue as we have just observed. Then it goes on: ‘And the consti- 


‘tution of the Board of Trustees and their series of illegal acts will have 


to be decided by him in this appeal in his capacity as District Judge; he 
will thus have, unless the appeal be transferred to some other Court, to sit 
in judgment upon his own acts and those of his predecessor, Mr. Page, as 


“President of the “ Board of Trustees”. This statement is made by a person 


who was himself for several years, as we have been told, a Judge, no doubt 


in a subordinate capacity but still a Judge of the Small Cause Court of 


Calcutta, and that statement is made with reference to the proceedings 
concerning an application for Letters of Administration. This succession 
of uncandid and untruthful statements is made for the purpose of obtain- 
ing from this Court a Rule for the transfer of this case ; they are made 
with great astuteness and are accompanied by what may be perhaps an 
accidentally erroneous copy of the order-sheet which represents Mr. 


-Anderson as having sat on the 28th March, when the postponement was 
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made at the time that the compromise was effected. He did not sit then. 
The mistake in the copy of the order-sheet may be accidental, but it 
would be perfectly idle to suppose that these statements made in para- 
graph 14 of the application were made in honest error. English Courts of 
justice are always most careful in guarding that very salutary principle 
that a Judge should not sit in any case in which he can be supposed to 
have the smallest personal interest or bias; and probably, not even the 
petitioner would venture to suggest that a serious personal bias exists 
in Mr. Anderson’s mind, but he suggests that informally, and still, 
although no one can suppose that ro be within the range of possibillty, 
it might be unseemly that the’ learned Judge should take up a case in 
which he could possibly have a personal interest or bias ; the learned 
Judge would not do it, no Judge would doit. But in this case when 
the dates are examined and the order-sheet is corrected and the resolu- 
tions of the Board of Trustees are looked into, it is plain that there is 
not the shred of excuse for the suggestion that there would be a shadow 
of impropriety in Mr. Anderson hearing the case. The other state- 
ments of the petitioner are founded upon the allegation that he can get 
no pleader to attend to his casein the Distric? Court. This statement 
comes weighted with all the discredit that mast attach to the petitioner 
after an examination of the other grounds of the application for this 
Rule. They are met by an affidavit on the part of the respondent in 
the appeal who utterly denies that he is so situtated towards Maharanee 
Surnomayee that the fact that a multitude of pleaders hold retainers 
for her could create any obstacle to their being employed on behalf of 
the appellant. There is a plain denial of the suggestions made on the 
part of the petitioner. Even regarding this controversy quite apart 
from the discredit attaching to the petitioner’s statements upon the 
other branch of the case and with reference to what is obvious, 
plain and well-known duty of members of the legal profession, all that 
we can say is, that if by reason of any supposed favour by Maharanee 
Surnomayee towards the respondent in this case there could be any real 
danger of the pleaders who have been retained by her neglecting their 
duty or refusing to appear for the appellant, these gentlemen would 
shew themselves ignorant of professional etiquette and their professional 
duties, and we cannot for a moment suppose that they will not discharge 
their duties honourably as their fellows do. On neither ground, there- 
fore, is there any case made out to justify the appellant in insisting or 
pressing to have this case transferred to this Court. Had an offer to pay 
all costs in any event made by the petitioner’s pleader been accepted 
by the other side, it would perhaps have removed one of many strong 
reasons against making the Rule absolute which is the heavy increase 
of costs that would necessarily result to the respondent on a transfer of 
the case. Ample reasons suggest themselves to one’s mind why that 
“proposal should not be accépted, and one of them perhaps is that unless 
a proposal of this nature ibe put down in black and white, difficulties 
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ori might occur in enforcing and carrying it out, but we should have been 
1993, reluctant to make the Rule absolute in any case. A Rule applied for, 
Kunja Lal as this has been, upon an astute and intelligent perversion of facts 
2. ought not to be made absolute unless some strong grounds exist for 
Dinabandhu. doing so. One strong ground does exist in the desire expressed by 
Pigot, J. tbe District Judge himself for a transfer of the case, but it is a desire 
= which we feel bound in this case to disregard ; he would, as we under- 
stand, prefer that the case should be transferred, and the wish isa 
perfectly natural one, but one which in the interests of justice, we ought 
not to accede to in this case. It would be a bad example that a Rule 

applied for and supported, as this has been, should be successful. 

We shall not finally dispose of this Rule to-day. We have directed 
a search tobe made for precedents as to costs in Rules improperly 
obtained, and although we now intimate that we shall discharge the Rule, 
we defer passing a final order to-day, and the matter will be mentioned 
again some day next week and a final order will be made. 

Since giving judgment in this case last Thursday, we have caused 
enquiry to be made with regard to cases in which costs of a special 
amount have been orderéd by this Court. We said the other day that 
If necessary, we should make a precedent in this case, but we preferred 
to search for and find one. Such a precedent exists in Harendra v. 
Hara Sundari (1), before Justices Mitter and Grant, and there the 
Court ordered costs such as we are now about to order. It is not neces- 
sary for us to state our reasons further than we have done in our judg- 
ment of Thursday last, the shorthand-note of which we have perused this 
morning, and which contains a sufficient statement of our reasons for 
imposing costs at a rate which shall completely exonerate the successful 
party. All that we shall do now is to order the petitioner in this case 
to pay Rs. 500 as costs of the Rule which has been discharged. 


A. T. M. , Rule discharged. 





5 (1) Before Mr. Fustice Mitter and Mr, Fustice Grant. 
IVIL. 


os HARENDRA NATH SANNYAL 
1886. ov 
April, 9. HARA SUNDARI DEBYA.* 
kik Babus Srinath Das and Batkunta Nath Das for the Appellant. 
Babus Durga Mohun Das and Girya Sankar Mozumdar for the 
Respondent. ; 


The . appeal arose out of proceedings for revocation of pro- 
bate of a will alleged to have been executed in Aghrahan 1289. The 
will was registered, and the testator died in Falgoon, 1289. Probate was 
granted on the 14th January, 1885. Application was then made by the 
appellant for revocation on the ground that the will was a forgery, and 


* Appeal from Order No. 6 of 1886, against an Order of F, J, G. Campbell, District 
Judge of Rajshai, dated the 16th September, 1886. 
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Before Mr. Fustice Mookerjee and Mr. Fustice T zunon. 
RASIK CHANDRA GHOSE 
v. 
JITENDRA KUMAR GHOSE HAZRA.” 


Harvesting charge—Crons, attachment and sale of—Claim, if nugatory—Ciril Proce- 
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dure Code (Act V of 1908), O. 21, R 58—Value of crops —Contract Act (IX of © 


1872), Sees. 69, 70, 

Where movable property of a perishable nature has been attached and a claim has 
been preferred thereto, the claim does not become nugatory if the decree-holder induces 
the Court to sell the property before its investigation. The same principle applies when 
the claim is preferred to a portion only of the property attached. 

The claimant was entitled to the value of the crops as standing crops, and where 
there was no evidence of such value, which was in a large measure due to the rejection 
of the application by the claimant to keep separate the crops grown by him, the value 
was calculated by the price realised at the auction-sale. 

Where the decree-hulder- attached and sold the crops of the claimant in spite of 
the claim, no deduction should be made for hirvesting charges fr8m the amount realised 
at the auction-sale, To such a gase, neither section 69 nor section 70 of the Contract 
Act is applicable. 

Application by the Claimant. ° 

Claim to attachment of crops in execution of rent decree. 

The material facts and arguments appear from the judgment. 

Babu Manmatha Nath Roy for the Petitioner. 

Babu Surendra Chandra Sen for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.— Weare invited in this Rule to consider the legality 
of an order in a claim case under Rule 58 of Order 21 of the Code of 
1908. The opposite party in execution of a decree for arrears of rent 
against their tenant attached “the standing crops on 10 bighas of land. 
The attachment was effected on the znd December 1909, Eight days 
later, it was reported that the crops were fit to be reaped. The decree- 
holder was thereupon directed to deposit the costs of reaping. This 
order of the Court was carried out, and the Nazir was directed to take 
steps to cut the crops. On the 14th December, before the crops had 
been reaped, the petitioner before us preferred a claim to the crops 
standing upon a portion of the land, about 5 bighas 124 cottahs in area. 


* Civil Rule No 3903 of 1910, against an order of Babu Promotho Nath Bhattacharjee, 
Munsiff of Howrah, dated the 16th April, 1910. 





that the testator was insane, At the trial, the allegation of forgery was 
abandoned, as made without any grounds whatever and merely at random. 
Upon the question of insanity, the Court found that the petitioner had 
falsified his own case by production of a long correspondence between 
himself and his brother, the testator. The District Judge, therefore, 
refused the application. Upon appeal tothe High Court, the only ground 
taken was that the testator was insane. The appeal was obviously 
frivolous. The following order was made by the Court : 

The appeal is dismissed with costs, the hearing fee being fixed at 
Rs. 500. l l 
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He alleged that these crops had been grown by himself and not by 
the judgment-debtors of the decree-holder, and, consequently, could 
not be seized in execution of the decree, He, therefore, prayed that till his 
claim was adjudged, the reaping might be stayed. But his application was 
rejected. He subsequently prayed that after the crops were reaped, 
those claimed by him might be stored separately.This application also 
was refused. Subsequently, the crops were reaped and sold under the 
direction of the Court for 128 Rupees, Meanwhile, nearly 100 Rupees 
had been paid by the decree-holders as the costs of reaping the crops 
and for incidental purposes. The claim was then investigated and was 
allowed. The Court directed that as the attached property had been 
sold and converted into money, the claimant could obtain a propor- . 
tionate share of the net value of the crops, that is,of the difference 
between the price realised at the sale and the harvesting costs. The 
result was that the claimant was allowed 15 Rupees only, 

The claimant now invites us to modify this order on the ground 
that as his crops were unlawfully attached at the instance of the decree- 
holders, the burden of the harvesting costs cannot be charged to his 
account. In answer to this contention, it has been argued on behalf 
of the decree-holders that the Rule ought to be discharged on two grounds, 
first, because at the time when the claim was actually investigated, the 
attached property had ceased to exist and consequently the claim must 
be taken to have proved infructuous, and secondly, because the claimant 
is at best entitled to the value of thestanding crops, and there is no 
evidence to show what that value is, or even what was the actual quantity 
of crops grown by the claimant. In our opinion, the objections urged 
on behalf of the decree-holders are unswbstantial and the order made by 
the Court below for deduction of the harvesting charges from the 
amount realised at the sale, and for payment of a share of the balance to 
the claimant, cannot be supported. 

In so far as the first objection taken on behalf of the decree- 
holders is concerned, it is clear that there is no substance in 
it. No doubt, Rules 58 and 60 of Order 21 of the Code of 
1908 speak of claims to attached property and the release of property 
from attachment, but they do not justify the conclusion that if movable 
property of a perishable nature has been attached and a claim has been 
preferred thereto, the claim must prove nugatory if the decree-holder 
can only induce the Court to sell the property before the claim has been 
investigated. That the objection taken is entirely groundless becomes 
obvious from one illustration. If the claim had been preferred to the 
entire crops attached and before the determination of the claim the crops 
had been sold, it could not have been reasonably contended that the 
claimant was not entitled to the value of the crops, even though his 
claim was ultimately established to be well-founded. There is no reason 
why the same principle should not apply when the claim is preferred and 
established to a portion only of the movable property attached. 
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In so far as the second objection urged on behalf of the decree- 
holders is concerned, there is apparently more substance in it, It need 
not be disputed that the claimant is entitled to the value of the crops 
as standing crops and that there is no evidence of such value. It must 
not be overlooked, however, that the absence of such evidence is in a 
large measure due to the rejection of the application by the claimant to 
the Court below to keep separate the crops grown by him. Under these 
circumstances, the Court below justly adopted the rule of proportion, and 
assumed that the value of the standing crops was represented with fair 
accuracy by the price realized atethe sale. We must take it, therefore, 
that the value of the crops grown by the claimant upon the 5 bighas 124 
cottahs of land was 72 rupees. ` 

The only question which requires consideration is, whether any 
portion of the harvesting costs should be charged on the claimant. In 
our opinion, the order of the Court below is not well-foginded on principle, 
and cannot be supported. The decree-holders, when they attached the 
crops of the claimant, must be taken to have done so entirely at their 
own risk. When they proceeded to sell the crops in spite of the 
claim which had been preferred, they took therisk of loss likely to follow 
from the course they deliberately pursued. It is clear that their claim 
cannot be sustained under either section 69 or section 70 of the Indian 
Contract Act,—not the former, because it cannot be urged that the whole 
of the amount sought to be charged was legally payable by the claimant, 
and not the latter, because the action of the decree-holders was clearly 
unlawful. No doubt, in view of the decision of the Judicial Committee 
in Dikhina Mohan v. Saroda Mohan (1), the rule laid down in Tiluck 
Chand v. Soudamini (2) that a person who is in wrongful possession is 
not entitled to recover sums paid on account of outgoings, although he 
may be able to use them for the purpose of reducing the mesne profits, 
cannot be treated as a proposition of law of universal application. See also 
Abdul Wahid v. Shaluka Bibi (3), Goma Mohadv. Gvkal Das (4). But even 
according to the exposition of the law on the subject by Lord Watson 
and Lord Macnaghten in Peruvian Guano Co. v. Dreyfus Brothers (5), 
a wrongdoer would not be entitled to anything more than expenses 
properly incurred, that is, such expenses as the owner himself would have 
had to make if the wrongdoer had not made them: Doe v. Hare (6), 
Clarke v. Nicholson (7). Now, in the case before us, if the decree-holders 
had not unlawfully seized the crops, the claimant who had grown them, 
would have reaped them himself and incurred little or no expense. The 
effect of the unauthorised interference of the decree-holders has been 
that the value of the crops has been almost entirely swallowed up by the 
heavy harvesting expenses due to the employment of Court peons to do 


(1) (1898) I. L. R. 21 Gale. 142. (4) (1878) I. L. R. 3 Bom. 74. 
(2) (1878) I. L. R 4 Gale, 566. (5) (1892) L. R. A, C. 166 (173, 186). 
(3) (1893) I. L. R 21 Calc, 496. 16, (1833) 2 C. & M. 145. 


(7) (1885) 1 0. M, & R. 724, 6 0, & P. 712, 
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the work.. Under these circumstances, we cannot justly throw the 
burden of these extraordinary expenses upon the claimant. 

O The result is that this Rule is made absolute, and the order of the 
lower Court is modified in so far as the claimant has been made liable for 
a proportionate share of the harvesting charges. The effect of our order 


Mookerjee, cA will be that the decree of the Court below will be varied. The claimant 
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will have a decree for 72 rupees with costs both here and in the lower 
Court. We assess the hearing fee in.this Court at one gold mohur. 
A. T. M. Rule made absolute, 


Before Mr. Fustice Mookerjee and Mr, Fustice Coxe. 
ABDUL SOBHAN 
f v. 
MONAB ALI AND OTHERS." 

Bengal Tenancy Act (VITI af 1885), Sec, 174, Sub-sec. (1 )—-! Judgment-debtor’— 

Defendant ageinst whom no decree passed, if can apply toset aside sale. 
The expression ‘judgment-debtor’ in sub-section (1) of seotion 174 of the Rengal 
Tenancy Act means the person against whom a decree has been made, in execution 
whereof the sale sought to be set aside has taken place. Hence the defendant against 
whom no decree was passed is not a judgment-debtor and is not entitled to make 
an application to have the sale Set aside. 

Application for Revision by the Auction-purchaser. 

Application to set aside an auction-sale. 

The material facts and arguments appear from the judgment. 

Moulavi Serajul Islam and Babu Foytis Chunder Sarkar for the 
Petitioner. 

Babu Baidya Nath Dutt for the Opposite Party. 

The judgment of the Court was deliverd by 

Mookerjee J.-We are invited in “this Rule to set aside an order 
under section 174 of the Bengal Tenancy Act on the ground that 
it has been made without jurisdiction. The circumstances under 
which the order has been made are not disputed. On the 15th April, 
1908, two persons of the name of Jitendra Narain Roy and Jotindra 
Narain Roy instituted a suit for rent against four persons as defendants. 
‘As the defendants did not enter appearance, the plaintiffs obtained an 
exparte decree against them. The first three defendants subsequently 
made an application to set aside the exfarte decree under section 108 
of the Code of Civil Procedure of 1882, and were successful: What the 
precise effect of the order was, has been the subject of discussion at the 
bar. it has been suggested on the one hand that the effect of the order 
was to set aside the decree for the benefit of all the defendants ; it has 
been contended, on'the other hand, that the effect of the order was” 
merely to set aside the exparfe decree for the benefit only of the three 
defendants who made the application. In the view we take of the 
case, it is unnecessary for us to determine which view is well-founded, 
It is sufficient to state that after the order had been made, the suit 


* Civil Rule No. 3623 of 1910, against the decision of Babu of Jyoti Persad 
Chatterji, Munsif of Kandi, dated the 28th May, 1910. 
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was restored, the fourth defendant did not enter: appearance, and a 
consent decree was made between the plaintiffs on the one hand and 
the first three defendants on the other. Under this decree, the plaintiffs 
became entitled to realise the whole of the sum claimed from the first 
‘three defendants, and a declaration was added that the fourth defendant 
had no interest in the holding. Itis obvious that this declaration, made 
without the knowledge and consent of the fourth defendant, could not in 
any way affect his position. The plaintiffs then proceeded to execute the 
consent decree, and at the sale which followed, the petitioner before us 
purchased the property on the 16th March, 1910. Six days later, the 
fourth defendant made an application under section 174 of the Bengal 
Tenancy Act to set aside the sale. This application was opposed by the 
auction-purchaser on the ground that the petitioner had no locus standz to 
make an application under section 174 inasmuch as he was not the judgment- 
debtor within the meaning of the first sub-section of that section. The 
Court below has overruled this contention and has directed the sale to be 
set aside under section 174. In our opinion, the order cannot be supported. 

Sub-section (1) of section 174,—1we quote only so much of the sub-sec- 
tion as is necessary for our present purpose—provides that where 
a holding is sold for an arrear of rent due ‘thereon, then at any time 
within thirty days from the date of sale, the judgment-debtor may 
apply to have the sale-set aside. The term ‘judgment-debtor’ is not 
defined in the Bengal Tenancy Act. But as the sale took place under 
the provisions of the Code of Civil Procedure, subject to the qualifying 
rules embodied in the Bengal Tenancy Act (section 143), reference may 
legitimately be made to the definition of the term ‘judgment-debtor’ 
given in the Civil Procedure Code. Clause (10) of section 2 defines a 
judgment-debtor as a person "against whom a decree has been passed 
or an order capable of execution has been made. It is obvious, therefore, 
that in sub-section (1) of section 174 of the Bengal Tenancy Act, the 
expression ‘judgment-debtor’ means the person against whom a decree 
has been made, in execution whereof the sale sought to be set aside has 
taken place. Now, in the case before us, the consent decree was not 
made against the fourth defendant. Whether the original exparte 
decree is still operative against him, we need not consider, because the 
plaintiffs have not, up to the present time, sought to execute the 
exparte decree. It is clear, therefore, that in relation to the consent 
decree, which alone has been executed, the fourth defendant is not a 
judgment-debtor. He is consequently not entitled to make an applica- 
tion to have the sale set aside under sub-section (1) of section 174. 

The result is that this Rule is made absolute and the order of the 
Court below discharged. We do not decide whether the fourth defen- 
dant has any interest in the holding, nor, if he has any, How far the 
execution sale which has taken place on the basis of the consent decree 
can affect such interest. We make no order as to costs. 

ATM - Rule made absolute, 
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Present: Lord Macnaghten, Lord Robson, Sir Fohn Edge 
and Mr. Ameer Ali. 


MUHAMMAD UMAR KHAN AND ANOTHER 
D. 
MUHAMMAD WIAZ-UDDIN KHAN. 


[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. | 
Possession, suit for—Limitation Act (XV of 1877), Sch. IL Art, 1186— Adoption, 
invalidity of—Muhammadun Law—Sheikle Ansaris of a Pathan tribe of 
Punjab Muhammadan—Ancestral property, gift of, by a sonless father to his 
daughter —Custon. 

The omission to bring within the period of limitation prescribed by Article 118 of 
the second Schedule of the Indian Limitation Act, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or never, in fact, took place, is no barto a suit for 
possession of immovablé property brought by a Hindu or Muhammadan reversionary 
heir alleging to be entitled to the possession of the property in question on the death of a 
Hindu or Muhammadan female, 

Thakur Tirbhuwan Bahadun Singh v. Raja Rameshar Baksh Singh (1) referred to. 

Under the general Muhammadan Law, an adoption cannot be made; and an adop- 
tion, if made, in fact, by a Muhammadan, could carry with it no right of inheritance. 

Where a sonless father, who was a Sheik Ansari of a Pathan tribe of Punjab Muham- 
madans, made a gift of ancestral property to his daughter : 

Held, that no custom existed or applied to the family, to which the parties to the 
suit belonged, by which the daughter could take only a life estate in the property 
acquired by her, and had in such property no power to alienate it by gift in her life-time, 

Held, also, that the daughter had a full proprietary estate in the property given to 
her and that she had power to make a valid gift of that property during her life-time. 

Appeal from a judgment and decree, of the Chief Court of the 
Punjab (April 18, 1906) reversing a judgment and decree of the Court of 
the District Judge, Jullundur (January, 13, 1902). 

The facts of the case are fully stated in the judgment of their 
Lordships, and the following is the pedigree therein referred to :* 

Mr. De Gruyther, K. C., and Dr. Abdul Majid, for the Appellants ; 
The Chief Court has reversed the decree of the District Court on the 
‘grounds that the appellants are estopped by acquiescence and that the 
suit is barred by limitation, Acquiescence is a question of fact, which 
must be raised on the pleadings and discussed in the first Court on an 
issue relating to it in order that the same may be considered by the 
Court of appeal. But here the question was not raised by the written 
statement of the respondent, nor was there any issue in respect of it. 
It was not discussed in the District Court and was not open in the Chief 
Court. Further it is submitted that there is no acquiescence in fact. 

The Chief Court held that the Limitation Act, Schedule II, Article 
118 applied to this case and that the suit was barred. In coming to this 
decision the Chief Court relied upon the case of Fagdamba Chowdhrant 
v. Dakhina Mohun (2), where it was held that a suit “to set aside an 


« (2) (1906) L. R. 33 I. A. 166; 4 C. L. J. 405. (2) (1886) L. R. 13 1. A, 84. 
* See next page, 
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Mubammad Sarwar Khan. pi Khan. Jahangir Khan. Umar Khan 
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Wiaz-uddin. 


eneee 


| | 
Bahadur Khan. Muhammad Said. Maryam, wife of Sarfraz Khan. 





| | 
Muhammad Shah Muhammad Abdulla, Mussammat Zainab, wife of 


Nawaz. | Baghe Khan. alias Gulam 
Mobiyud-Din, i 
Mumtaz. | 
hie, : | | 
Siraj-ud- Din, Shahbaz Khan, Sarfraz Khan. 
alias Sheraj-ud-Din, | Married to Maryam. 


Mussammat Zainab, 
wife of Baghe Khan. 


| 


Mussammat Rohani, Mussammat Hayat Bibi, Tene Ie Khan Bibi. 
| phates oN 
| | ° 
Muhammad Pirdad. Muhammad Umar Khan.. 
Plaintiff. Plaintiff, 
adoption” denoted any suit which brought the validity of an adoption 
under question, and included a suit for possession dependent on that 
issue as well as a suit to declare its invalidity and that Art. 129 of the 
Limitation Act (IX of 1871) related to all suits in which the plaintiff 
could not succeed without displacing an apparent adoption by virtue of 
which the defendant was in possession. But the Limitation Act, which 
governs this case, is Act XV of 1877, and the language of Articles 118 
and 119 of that Act is quite different and the words “ to set aside an 
adoption ” in Art. 129 of Act IX of 1871 are not to be found there. The 
case relied upon is not, therefore, an authority for the interpretation of 
Article 118 of Act XV of 1877. Suits to obtain declaratory decrees 
under the Specific Relief Act, section 42, that an alleged adoption is 
invalid or valid, are governed by Articles 118 and 119 of Act XV of 1877. 
But such suits are permissive and there is no obligation to bring them 
and the Courts are not bound to pronounce declaratory decrees, Thisisa 
suit for possession and Article 141 of Act XV of 1877 applies. Thesuit is 
not barred: Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (1). Under Article 91 of Act XV of 1877, a reversioner 
has the option of bringing a suit fora declaratory decree ; under section 42 
of the Specific Relief Act, setting aside a'deed of alienation executed by a 
Hindu widow, but failure to bring such a suit is no bar toa suit for 
possession on the death of the widow as the reversioner is entitled to 
treat the widow’s alienation after her death as a nullity : Bijoy Gopal 
Mukerji v, Krishna Mahisht Debt (2). 
[Lorp MacnaGHTEN : That case has no bearing.] 


(1) (1906). LSR. 83 I. A, 156 (163); 4:0 L.J. 405, i 
(2) (1907) L. R. 34 I, A. 87; 5 0. L, J. 334 
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Succession to the property in suit is not governed by the ordinary 
rules of succession under the Muhammadan law. The property is 
immovable, agricultural and ancestral, and the parties are agriculturists 
of the Zullundur district. The customary law of succession applicable to 
the agriculturists in that district governs the succession to the property 
in suits. A  sonless proprietor cannot alienate ancestral immovable 


‘property except with the consent of his male collaterals, and that the 


daughter of such a proprietor takes only a life estate and any alienation 
by her is void on her death and does not limit the collaterals. Reference 
was made toa Digest of Customary Law, by Sir W. H. Rattigan (6th ed.) 
pp. 14, 19, 26, 27, 34, 39, 40, 77, 100 and 101, the Punjab Alienation 
of Land Act (XIII of 1890, Hyon v. Meer Mahomed (1), Sher 
Mahomed v. Fafir Khan (2), Lehna v. Thakri (3), Chaghuta v. Mokhan 
Din (4), Gulam Bhikh v. Messamia (5), Miram Bakhsh x. Ala Ditta (6), 
Muhammad v. Uma Bibi (7), Hyat Muhammad v. Ala Bakhsh (8), 
Muhammad Hussain v. Sultan Ali (9), Dasvandi v. Mahant Kishen 
Deo (10) and Mussamat Katan v. Mir Muhammad (11), and the Punjab 
District Gazetteer, Vol. XIV, A, p. 96. 

Sir Robert Finlay, K. C.and Mr. G. C. O'Gorman, for the Respon- 
dent: Such a thing as the territorial customary law of the Punjab does 
not exist. In the Punjab there are many races and the customary law 
prevailing there is the customary law of those races. There is no pre- 
sumption that the parties abandoned their personal law, which is the 
Muhammadan law in this case, and even if there were such a presump- 
tion there is no evidence to show that they adopted another custom. 
The appellants allege a custom and it is for them to prove it. But they 
have failed to produce a single instance in ‘support of the alleged custom. 
They have failed to establish that where there is an absolute gift, as it is 
here, the usual effect of such a gift is qualified by any custom as to any 
special rule of succession thereto. 

There is no adoption among the Muhammadans. The respondent 
is treated as a son and heir, and the adoption, except that ic shows a 
motive to appoint him as heir, is of very little value. 

As to the evidentiary value of Wajib-ul-Arz reference was made to 
Land Systems of British India, by B. H. Baden-Powell, (1892), Book 
III, Part IV, Ch. I, Sec. 10, page 566. 

Mr. De Gruyther, K. C., replied. Cc. A.V. 

The judgment of their Lordships was delivered by 

Sir John Edge.—This is an appeal from the decree of the Chief 
Court of the Punjab, dated the 18th of April 1906, reversing the decree 


(1) (1867) P. R. 113 (No. 54.) (6) (1894) P. R. 482 (No. 326). 
(2) (1883) P. R, No, 2 (7) (1893) P. R. 601 (No 129), 
(3) (1895) P, R. 124 (No 32), (8) (1903) P. R 54 (No. 19). 

(4) (1893) P. R. 321 (No. 75). (9) (1903) P, R. 207 (No, 54). 
(5) (1893) P. R 109 (No. 22), (10) (1911) P, R. 121 (No. 34). 


(11) (1873) Unreported. Deoided, April 3, Case No, 267 of 1877, in the Court of the 
Commissioner and Superintendent, Jullundur, , 
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of the District Judge of Jullundur, dated the 13th of January 1902, 
which had decreed the plaintiffs’ claim. ` 

. The plaintiffs brought this suit on the rrth of May 1900 to obtain 
possession of certain immovable property, lands and houses, in Basti 
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Danishmandan, in the Punjab, which they claimed as their ancestral Wiaz-uddin: 


property. In their plaint they alleged that the property in question had 
been held for her life by Mussammat Zainab, by virtue of a gift made to` 
her by her father Sarfraz Khan, an uncle of the plaintiffs, and that on 
her death on the 4th of May 1899 the right of inheritance in the 
property devolved upon them as reversionary heirs. They also alleged 
in their plaint that Mussammat Zainab had not, in fact, transferred the 
property to the defendant, and that ifshe had transferred the property 
to him such transfer was, by law. according to the custom of the tribe 
to which the parties belong, and the Riawaj-i-Am, null and void as 
against the plaintiffs as reversionary heirs. 

The defendant by his pleadings alleged title as owner in himself 
by gift from Mussammat Zainab, alleged that Mussammat Zainab was 
entitled to the full estate in the property in question, and not merely to 
an estate for her life, denied that the plaintiffs had any right to the 
estate, denied that the property was ancestral, denied that any law or 
tribal custom existed which made the gift to the defendant unlawful or 
void, and amongst other things, alleged that he had been adopted as her 
son by Mussammat Zainab. | 

The parties to the suit are Sheikh Ansaris ofa Pathan tribe of 
Punjab Muhammadans. The defendant is in possession of the property 
in dispute under a gift from Mussammat Zainab made to him in her 
lifetime. The plaintiffs’ case, the only case on which they could have 
suceeded, is that, according to a custom which they alleged to be 
existing and binding in their family, no woman could take by gift more 
than a mere interest for her life without any power of alienation in any 
ancestral property of the family, and conseqnently that the gift by 
Mussammat Zainab to the defendant was void. Many issues, some of 
which, in the view which their Lordships take of this case, were 
immaterial or irrelevant, were raised by the parties, and much evidence 
was recorded. The District Judge of Jullundur gave the plaintiffs a 
decree for possession. From that decree the defendant appealed to 
the Chief Court of the Punjab. The Judges in the Chief Court mainly 
directed their attentionto a question of acquiescence, which their 
Lordships consider did not arise on the facts, and to the alleged adoption 
of the defendant by Mussammat Zainab, which was an immaterial issue, 
and having apparently, although somewhat uncertainly, found that 
Mussammat Zainab had adopted the defendant, they applied Article 118 
of the second Schedule of the Indian Limitation Act, 1877, to the case, 
allowed the appeal, and dismissed the suit with costs. 

Although their Lordships consider that the question of an adoption 
was an immaterial i issue, ‘they think it advisable to say that the omission 
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P. o. to bring within the period prescribed by Article 118 of the second 
1911, Schedule of the Indian Limitation Act, 1877, a suit to obtain a declara- 
Seas tion that an alleged adoption was invalid, or never, in fact, took place, 
ar Khan . ae : : : ; 
m is no bar to a suit like this for possession of property. Their Lordships 
Wiaz-uidin. need only refer to Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Sir John „Bakhsh Singh (1). Under the general Muhammadan law an adoption 
padal cannot be made ; an adoption, if made in fact by a Muhammadan, could 
carry with it no right of inheritance. 

It may be futher observed that, even ifan adoption by a Muhammadan 
was permissible by any valid custom in, the Punjab, the Chief Court 
found that it had not been proved that the parties to the suit belonged 
to a family to which the Punjab agricultural or other similar restrictive 
customs must be presumed to apply. 

In order to understand the material evidence in this case it is 
necessary to refer to the pedigree of the plaintiffs. Muhammad Ali 
Sher, the common ancestor of the plaintiffs and Mussammat Zainab, had 
three sons, one of whom, Jehangir Khan, had by his wife, Mussammat 
Fatima, a daughter, Musssummat Maryam, who married her cousin, 
Sarfraz Khan. Alamgir, another son of Muhammad Ali Sher, had three 
sons, one of whom was Sarfraz Khan, who married his cousin Mussammat 
Maryam ; another son of Alamgir was Shahbaz Khan ; and the other son 
of Alamgir was Siraj-ud-Din, otherwise called Sheraz-ud-Din Khan, who 
was the father of the plaintiffs. Another son of Muhammad Ali Sher 
was Sarwar Khan, who had two sons, one of whom was Muhammad 
Said ; the other son of Sarwar Khan was Muhammad Bahadur Khan. 
Sarfraz Khan had by his wife Mussammat Maryam, a daughter Mussam- 
mat Zainab, who married Ghulam Moky-ud-Din alas Baghe Khan. 
The defendant is a son of Jamal-ud-Din, who was a son of a sister of 
Sarfraz Khan. Jamal-ud-Din Khan was a brother of Mohy-ud-Din alas 
Baghe Khan. 

On the 3rd Ramzan 1248 A. H., Jehangir Khan, by his deed of gift, 
gave to his daughter Mussammat Maryam, wife of Sarfraz Khan, absolutely 
all his one-third share of the property of his ancestors which had fallen to 
his lot according to law, in lieu of the dower of her mother Mussammat 
Fatima. Mussammat Maryam obtained possession of the property 
which had been given to her by her father Jehangir Khan, and remained 
in possession for 15 years, when she gave that property to her husband 
Sarfraz Khan, who took possession on her death. Mussammat Maryam 
died in 1846 or 1847. After her death Sarfraz Khan’s right to the 
possession of the property which had come to him from Mussamma 
Maryam was challenged by Muhammad Said Khan and Muhammad 
Bahadur Khan, sons of Sarwar Khan, and Sheraz-ud-Din Khan, the 
father of the plaintiffs, who contested the alienation to Sarfraz Khan, 
alleging that by custom daughters had no right of succession. Sarfraz Khan 
brought a suit for maintenance of possession in the Court of the Deputy 
SS (1) (1906) L. R, 33 I. A. 156, 4 9. L. J. 405, 
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Collector against Muhammad Bahadur Khan, Muhammad Said Khan, and 
Sheraz-ud-Din. In that case Sheraz-ud-Din, Shahbaz Khan, and Muham- 
mad Bahadur Khan, proved that Mussammat Maryam had been in posses- 
sion of the property, and had, through the agency of her husband Sarfraz 
Khan and his brother Sheraz-ud-Din, received the rents of the land together 
with zamindari dues, and had paidthe Government revenue. In that case 
‘Muhammad Said Khan testified to the facts of the gift and delivery of 
possession to Mussammat Maryam, and Sheraz-ud-Din admitted that a 
deed of gift had been executed and that possession had been delivered to 
Mussammat Maryam. Several’ other witnesses, including the marginal 
witnesses to the deed of gift, proved that the property had remained in 
the possession of Mussammat Maryam for her lifetime, and had, after her 
death, passed to Sarfraz Khan, her husband. On the 16th of May 1849 
the Deputy Collector ordered that a decree for Sarfraz Khan’s claim 
be passed to the effect that Sarfraz Khan should retain possession of the 
land then in suit. From that order of the Deputy Collector Muhammad 
Bahadur Khan appealed to the Settlement Officer, who, on the 3rd of 
August 1849, dismissed the appeal, holding that the inquiry before the 
Deputy Collector had established Sarfraz Kthan’s possession, occupation 
of, and title to the land, and that if Muhammad Bahadur Khan had any 
claim to the land he was at liberty to lodge a suit in a civil Court. 
No suit was brought ina civil Court to contest the right or title of 
Sarfraz Khan to the land which had come to him from Mussammat 
Maryam. The facts above referred to afford, in their Lordships’ opinion, 
Strong evidence that there was nocustom applying to this family which 
limited the estate in ancestral lands which came to a daughter by gift 
to a mere life estate, and which prevented a daughter alienating such 
lands by gift in her lifetime. | 

On the 15th of December, 1851, Sarfraz Khan, who was then in 
possession of the lands which had come to him by gift from his wife 
Mussammat Maryam, and was also in possession of his own third share 
of three shares in the ancestral property which had come to him by lot 
according to law, made a deed of gift by which he gave to his daughter 
Mussammat Zainab absolutely his entire property of every kind, and 
gave her possession. To that deed Shahbaz Khan, son of Alamgir, 
was one of the witnesses. Sarfraz Khan died on the roth of May, 1852: 
and on that day the patwari of Basti Danishmandan, on enquiry of 
Mussammat Zainab, was directed by her to enter the entire share of 
Sarfraz Khan, which had come to her, in the official papers in the 
name of her husband Ghulam Mohy-ud-Din, whose name was accord- 
ingly entered on the 1oth of May, 1852. In or about 1859, Muhammad 
Bahadur Khan and Muhammad Said Khan brought a suit in the 
Revenue Court of the Extra Assistant Commissioner of Jullundur against 
Ghulum Mohy-ud-Din, in which they claimed possession of the lands 
which had come through Mussammnat .Maryam,and Sarfraz. Khan to. 
Mussammit Zainab.. The plaintiffs in that suit alleged that Sarfrag 
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Khan had not executed the deed of gift in favour of Mussammat Zainab ; 
that the property in suit could not have passed through his: wife - 
Mussammat Zainab to Ghulam Mohy-ud-Din, and that as Sarfraz Khan 
had died without a son, the property had vested in them, Muhammad 
Bahadur Khan and Muhammad Said. In that suit the patwari of Basti 
Danishmandan was examined asa witness, and in reply to the question 
-—“ In Basti Danishmandan what custom prevails in respect of an estate 
left by a sonless proprietor ? ”, said : 
_ “The following custom prevails :—The estate of a proprietor dying 
childless goes to his daughters. Should he make a gift.of his property 
during his lifetime in favour of his daughters, they succeed to their’ 
father's estate, If he does not make a gift in favour of his daughters ` 
during his lifetime, his brothers and brothers’ sons succeed to his estate.” 

_ Ghulam Mohy-ud-Din gave evidence in that suit ; he claimed no 
title in himself; ht said that his wife Mussammat Zainab was the 
proprietor, and that she had full authority to have her own name 
inserted in the official papers or to allow the entry in his name to stand. 
Many other witnesses were examined in that suit, and on the’2sth of 
June, 1859, the Extra AssiStant Commissioner of Jullundur dismissed 
the suit. From that order dismissing the suit, Muhammad Siraj-ud-Din 
(Seraz-ud-Din Khan), who had apparently come into the suit as a plaintiff, 
Muhammad Bahadur Khan, and Muhammad Said Khan, appealed to 
the Deputy Commissioner, who on the 31st of December, 1859 rejected 
the appeal, but holding that as Mussammat Zainab alone was the pro- 
prietor, directed that her name should be entered in the column of owners. 
From the order rejecting their appeal, Muhammad Siraj-ud-Din (Sheraz- 
ud-Din Khan), Muhammad Bahadur Khan, and Muhammad Said Khan, | 
appealed to the Commissioner of Jullundur, who on ane 2 sth of 
February, 1860 dismissed their appeal. 

On the 6th of May, 1887, Baghe Khan (Ghulam Mohy-ud-Din) 
executed a deed in which he stated that he had adopted Niaz-ud-Din 
when he was two years old and that he and his wife had brought him. 
up. ‘'Niaz-ud-Din, who is mentioned in.the deed, .is Muhammad- 
Niaz-ud-Din Khan the defendant in this suit. ; i 

= On the 22nd of May, 1888, Ghulam Mohy-ud-Din Khan and his- 


wife Mussammat Zainab executed a deed of settlement by which Ghulam- 


Mohy-ud-Din gave certain property of his in Basti Danishmandan,- 
which is not in dispute in this suit, to Muhammad Naiz-ud-Din Khan, 
and Mussammat Zainab gave to Niaz-ud-Din Khan the property which 
is in dispute in this suit. In that deed it is stated that Muhammad 
Niz-ud-Din Khan had been placed in possession. An application was 
made to enter the name of the defendant Muhammad Naiz-ud-Din Khan 
in the column of proprietors in respect of the property in dispute in this 
suit, and Mussammat Zainab having stated to the Tahsildar that Muham- 
mad Niaz-ud-Din Khan was in possession, and no objector appearingy. 


the Tahsildar sanctioned the mutation of, names, and the name of: 
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Muhammad Niaz-ud-Din Khan was accordingly entered in the column ` 


of proprietors. 

In 1895 and 1896 the pinci lands hich had been held in unparti- 
tioned shares by Muhammad Niaz-ud-Din Khan, Muhammad Umar Khan 
and Muhammad Pirdad Khan, were by agreement between them parti- 
tioned, each having allotted to him lands which represented his share 
Muhammad Niaz-ud-Din’s shares in the partition represented shares 
which had come to him by the gift of Mussammat Zainab. Mussammat 
Zainab was then alive ; she died on the 4th of May, 1899. . 

Their Lordships consider that these -partition proceedings between 
Muhammad Umar Khan, Muhammad Pirdad Khan, and Muhammad 
Niaz-ud-Din Khan, who were the original parties to this suit, afford 
very strong evidence in favour of Muhammad Niaz-ud-Din, who is the 


defendant in the suit, and respondent in this appeal. The evidence 


which was given on behalf .of the plaintiffs to proye that a custom 


existed and applied to this family, by which a female could take. 


only a life interest in the ancestral property which had come to 
her by gift from her sonless father, and had in such property no 
power to alienate it by a gift in her-life-time, was of the most 
shadowy description and failed to prove the custom alleged by them. 
Evidence as to the limited rights by custom of a widow in her deceased 
husband’s property was not evidence from which the custom alleged 
by the plaintiffs in this suit could be inferred. Nor was evidence that 
a Muhammadan father had been prevented by some local custom from 
giving the bulk of his property to one of his sons, evidence’ which had 
any bearing on the issue in this case. The evidence, to which reference 
has been made by their Lordshéps, relating to the devolution of J ehangir 
. Khan’s share to Mussammat Zainab, is entirely inconsistent with the 
existence of the custom which has been alleged by the plaintifis. 

Their Lordships find that not only have the plaintiffs failed to. prove 
the custom ‘alleged by them, but the alleged custom has been disproved, 
They also find that Mussammat Zainab had a full proprietary estate in the 
“ property in dispute, and that-she. made a valid gift of that propery to 

the defendant. 
Their Lordships will humbly advise ‘His Majesty that the rae 
„of the Chief Court of the Punjab dismissing the suit of the aan 
should be affirmed and this appeal be dismissed with costs. 
Mr. Edward Dalgado—Solicitor for the Appellants. - - 
Messrs. T. L. Wilson & Co,—Solicitors for the Respondent; - 


J. M. P. l i Appeal dismissed ; 
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PRESENT.: Lord Macnaghten, Lord Robson, Sir Fohn Edge.. 


gp and Mr. Ameer Ali. 
P.O. -~ DURGA PRASAD LAHIRI CHOWDHURI AND OTHERS. 
; 1911, i v, 


SASHIBALA DEBI. AND OTHERS. 


-[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT CALCUTTA. ] 


Res A Ti to enforce a document— Decision relating to document in former suit 
between the parties. 


Where the suit was brought to enforce a document, which was held in a former 
suit to have no effectual binding power over theestate in question and not to ame it 
in any way as between the parties : 

Held, that the suit was barred by the rule of res judicata, l 


‘Appeal from a judgment and decree of the High Court at Calcutta 
(July 26, 1904) affirming a decree of the Court of the Subordinate 
Judge of Rajshahye (March 10, 1902). l 

The suit was bfought in the first Court by the appellants, as plain- 
tiffs, against five defendants to obtain a declaration that under a grant of 
maintenance, referred to in the case as a drittipatra, executed by the pre- 
decessor of the defendants Nos. 1 to 4, they were entitled to maintenance’ 
at the rate of Rs. 301 per annum, and for other relief. The suit, in so 
far as it was not compromised by three of the defendants in the first 
Court, was dismissed by both the lower Courts. 

` The question for decision in this appeal was whether the claim or 
the appellants was barred by the rule of res judicata. 

“The facts of this case are fully stated in the following judgments of ` 
the High Court: 
_ Brett J.—The present appeal arises eut of a suit brought by the 
plaintiffs to obtain a declaration that under a drzttzpatra, dated the 17th _ 
Magh 1201 corresponding to January 1795, they were entitled to main-. 
tenance at the rate of Rs. 301 per annum, and to have it declared that that 
maintenace was a charge upon the defendants’ zemindari No. 207, in the 
Rajshahye Collectorate. They also sued to obtain arrears of maintenance 
for the years 1296 to 1306 with interest. The suit was brought against 
five defendants, but subsequently three of them came to a compromise 
with the plaintiffs and the suit accordingly proceeded against defendants 
Nos. 2 and 5 only. The defendant No. 2 is a descendant of one of the 
alleged original grantors of the maintenance, who had a @th share in the” 
property, and the defendant No. 5 is the purchaser of that 4th share from 
defendant No. 2. The suit was, therefore, contested.by defendant No. 5 
alone who was the only person, who had any interest in the matter. She. 
pleaded i in her defence to the suit that the plaintiffs’ claim was barred by” 
ves judicata by reason of the fact thatin a previous suit brought on the 
same cause of action by the plaintiffs in 1895, their claim had been 
finally dismissed by the High Court on appeal on the 6th of September 
1897. In the previous suit the plaintiffs claimed under the same docu- 
ment (the drzttipatra) to be entitled to recover maintenance at the rate 
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of Rs. 391 per annum for the years 1289 to 1300, and that suit was 
finally. dismissed by the High Court on the ground that under this 
brittipatra no charge was created on the defendant's estate and therefore 
the plaintiffs were not entitled to recover the maintenance as claimed. 

In the present suit the Subordinate Judge has held that the decision 
of the High Court in the previous suit did not operate as res judicata in 
so far as the plaintiffs claimed to be entitled to maintenance from the 


defendants at the rate of Rs. 301 per annum, though it did operate as, 


ves judicata in respect of the maintenance claimed for the years 1296 to 
1300. He further held that as the plaintiffs in this suit sought to enforce 
their claim under a drzthipatra which the High Conrt had found in the 
previous suit to have been inoperative and to have created no charge on 
the property, the plaintiffs were not entitled in this suit to rely on the 
brittipatra to support their present claim. He went on to find that there 
had been, subsequently to the decision in the previous suit, a new 
arrangement made between the parties, whereby a neW contract had been 
substituted for the original contract (4rittipatra) and he accordingly found 
that the plaintiffs could not succeed in this suit, having regard to the 
provisions of section 62 of the Contract Act. He, therefore, dismissed tke 
suit with costs, | 

The plaintiffs have appealed, and the point urged in support of the 
appeal has been that the effect of the judgment of this Court in the pre- 
vious suit decided on the 6th September 1897, was not to decide that the 
britiipatra was an invalid document and not genuiue, but merely to 
decide that it had not been acted upon, and that, therefore, the plaintiffs 
in that suit were not entitled to recover the maintenance for the years 
for which it was claimed. Thg judgment of this Court has been read to 
us very carefully and certain passages in it have been pointed out as 
supporting the view that this Court then held that the drzt#patra was a 
genuine document. The learned Judges in disposing of the appeal says : 
“That the drittipaira (Ex. 1) is admissible in evidence, is, we think, 
beyond real dispute and indeed has not been seriously denied in this 
Court. It was produced from proper custody and it comes within the 
terms of section 90 of the Evidence Act.” 

The learned vakil contends that these passages indicate that this 
Court decided that the document was a valid and genuine document. 
The learned Judges, however, go on to say in that judgment: “Its 
value as evidence, however, must depend mainly, if not entirely, 
as laid down in the case of Botkunt Nath Kundu (1), upon the 
corroboration derived from external circumstances, z.¢., from the docu- 
ment having been produced on previous occasions upon which it would 
naturally have been produced, from its having been acted upon, and upon 
proof of transactions or a state of affairs necessarily or at least properly or 
naturally referable to it.” See: Hart v. Moro (2). The learned vakil 
suggests, that the learned Judges by stating that they had to consider the 


(1) (1881) 90. L. R. 4256. (2) (1886) I. L. B, 11 Bom, 89 (90) 
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' P.C. value of this document in evidence, practically accepted the view that the 
1911. document was a genuine and valid document. We have, however, read 
Dirga Prani a through the whole of the judgment and we do not think that, that can 
De be accepted as the correct interpretation of the view taken by the Judges 
Sashibala. in that case. They appear, following the two authorities to which they 
referred, to have been of opinion that as this document was over 30 years 
old and was proved to have been produced from proper custody, there 
was no objection to its being admitted in evidence. But they appear 
further to have considered that before they could hold that the document 
was a valid and operative document, they had to consider certain other 
facts, and, after consideration of those facts, they came to the conclusion 
which is stated i in the last portion of their judgment in the ANE 
terms : ° 

œ» "The utmost, therefore; that the plaintiff has been able to prove is, 
that he and perhaps his father received some allowance from the defen- 
dants’ family, an allowance which varied from time to time, and the 
‘amount of which depended entirely upon the good will of the Raj repre- 
sentatives, He has entirely failed to prove that he ever received either 
an full or in part, any allowance which he claimed, and which was 
acknowledged as his right By reason of its being due “inde the brittipatra 

upon which he bases his claim.” 

In our opinion this finding is a finding to the effect that the docu- 
ment itself, from the circumstances attendant on it, was not a genuine 
and valid document, and was not a document which had ever been acted 
upon. They state further : “ We are forced, therefore, to the conclusion, 
judging from the absence of proof of any act done under this drittipatra 
or referable to it, that 1t was not intended to be and was notin effect a 
grant creating a perpetual charge on the defendants’ estate in favour of 
the alleged grantee and his heirs. In other words, the piaintiff has failed 
to establish his claim.” 

They, therefore, found that the document itself was not only inopéra- 
tive, but, in our opinion, that it was not a genuine document, and that 
the plaintffs’ claim for maintenance, so far as it was based on that docu- 
ment, failed. In the present case the main issue on which3the suit was 
tried, was whether the plaintiffs had a right to recover the maintenance 
claimed for the years in suit on the basis of the same brittipatra. 

. It was contended in this case as in the previous case that the dr¢tt- 
patra was a valid and genuine document, that it created a recurring right 
in favour of the plaintiffs, and that they were entitled to recover the 
‘maintenance under it. The title on which they claim in this case, ts the 
same as that under which they claimed in the previous case, and the issue 
which the Court had to decide in order to come to a conclusion on the 
claim in the present suit was the same as that, which this Court had to 
decide in the previous case in 1897. In our opinion, therefore, the plea 
„of the defendants in this case was a good one, and the claim of the 
‘plaintiffs, based as it was on a title which they alleged they had under 
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the brittipatra, was barred by the doctrine of res judicata by reason of the P- 0. 
previous judgment of this Court in appeal, dated the 6th September 1897; Jail; 
We, therefore, agree with the Subordinate Judge that the. plaintiffs’ Dor eae 4 
suit should be dismissed with costs as against defendants Nos, 2 and 5, | 
who alone contested the suit in the Court of first instance and who PARTONS: 
alone have appealed to this Court. So far as the other ‘defendants are e 
concerned the decree of the Subordinate Judge will also stand, l EE 
This appeal is accordingly dismissed with costs. - 
Woodroffe J.—I agree that this appeal should be dismissed with Gêni 
The High Court held in the previous suit which is referred to in the 
judgment of ‘thé lower Court, that the 4rzttpaira was not a grant 
creating a perpetual charge on the defendants’ estate, in favour of the 
late grantee and his heirs ;.and that the plaintiffs had failed to estabjish ae 
their claim. This-finding-is based upon the-absence-of proof of any act ~ © 0 
done under the Srittipatra or referable to it. Such absence of proof must 
have been regardéd:as indicative of either one-of twoethings—either that = =s, 
the document was not a genuine document, or that if genuine, it had i 
ceased to be operative. There is no finding that the document was 
genuine, and of the circumstances under which it ceased to be operative, 
which one would have expected to find, had the Court decided the case 
on the second of the above-mentioned grounds. To..my mind notwith; 
standing some passages in the judgment, which create some difficulty, it 
appears from the judgment read as a whole that the Court intended to 
hold, and did in fact hold, that the ér7t#patra was -not a genuine docu- 
ment. It seems to me impossible to interpret those portions of the 
judgment which deal with the nature of the document, the question 
whether it was produced or not before suit and the conduct of the parties 
in the matter of the allowance ‘upon any other hypothesis than that the 
Court was dealing with the question of the genuineness of the document. 
In fact in dealing with the nature of the document, the Court expressly 
stated that it might take it that the peculiar nature of this particular grant, 
as claimed, was not in itself a convincing argument against the genuineness 
of the deed, a passage which expressly shows that the genuineness of the 
document was being considered by-the Court. It is not contested that 
if inthe previoussuit it was decided that the document was not a genuine 
document and that the title of the plaintiffs which is now set up, had not 
then been made out, the former judgment is res judicata. 
The appellants, then, appealed to His Majesty in Council. 
. Mr. Ross, for the Appellants, submitted that the High Court erred 
in holding that the judgment of the High Court in the previous suit in 
1907 decided that the drttépatra was not genuine, and that the present 
suit was barred by the rule of res judicata, ; 
Mr. DeGruyther, K. C., and Mr, S.- A. Kyffin, for the R 
No., 1 were not called upon... 
- The judgment of their Lordships was a dalanan by _.. l 
Lord Macnaghten.—The High Court having ‘decided in the former Névember, 21, 
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suit that the document in question has no effectual binding power over 
the estate, and coets not affect it in any way as between the parties, that 
issue must be considered to be decided, and the suit fails. 
- That being 8, their Lordships will humbly advise His Majesty to 
disthiss the aopeal, and the appellants must pay the costs. 
Messrs. Withers, Pollock & Crow.—Solicitors for the Appellants. 
Mr. W. W. Box.+Solicitor for the first Respondent. 
J. M. P. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Fustice Caspersz and Mr. Fustice Sharfuddin, 
SRIS CHANDRA BOSE AND OTHERS 
v. 
FAKIR CHANDRA KANRAR AND OTHERS.” 
Criminal Procedure Code (Aet V of 1898), Sec, 145—Landlords rlaiming exclusive 
possession thraugh tenants— Riral claims set up by other landlords to exclusive 
possession oint co-sharers—Tenant, possession in facour af one, as against others, 


if gnon. 
An order passed in favour of one tenant as against other persons setting up their 


tenancy, is a good and valid order, and it does not transgress the principle applied in 
Makhan Lal Roy v. Barada Kanta Roy (WV. 

Where one set of landlords claims exclusive possession of land through their tenants 
and a similar rival claim is set up by a different set of landlords through their tenants, 
the dispute is one which comes properly within section 145 of the Criminal Procedure 
Code ; and the landlords of the tenant in possession can recover the entire rent from 
him according to hig lease, 

The presence of the rival tenants is necessary. | 

Laldhari Singh v. Sukhdeo Narain Singh (2) followed. 

Rule obtained by the Second party. 

Proceeding under section 145 of the Criminal_Procedure Code. 

' The facts of the case are as follows : 

The Kundu Chowdhuries of both parties and Srimati Sarala Dasi 
are admittedly the proprietors of the estate, to which mauza Radhadasi 
appertains ;' and the Kundu Chowdhuries purchased at a civil Court 
sale the tenants’ interest of bighss 25 (said actually to measure bighas 32) 
in Radhadasi, of which the land in dispute is a part. It is further 
admitted that those two sets (Ist and 2nd parties) of the Kundu 
Chowdhuries have been in separate possession of the land partly kbas 
and partly through their respective tenants. There is a surkey mill 
immediately to the south of the land in dispute. It belonged to and 
was worked by Kedar Nath Kundu Chowdhury prior to 8 or 9 years 
ago, when it ceased to work. Fakir Chandra Kanrar of the first- party 
purchased this mill in -last Jaistha or Asarh, ahd obtained lease of the 
land covered by it, in the beginning of Jast Ashin (September, 1910). : 

* Criminal Revision No, £78 of 1811, against an order of Babu’ Khagevdra Nath 








- ' ` ++ « Mitra, Deputy Magistrate of Howrah. dated the 25th April 1911, j 


(1) (1906) 11. C. W, N. 512, (2) (1900) 40. W. N, 618. 
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On the land to the. north. of the surkey mill-and-of the disputed 
land, the second party Kundu Chowdhuries used to make their bricks 
before. Then the son-in-law of one of them, Charu Chunder Srimani, used 
to make bricks in kilas constructed by himself. Hedid so for 2 or 3 years, 
but without any deed. It was only in last Sraban (July, 1910) 2. ẹ. 
when he had, or a little before, he decided to close his business that 
he executed a fabuliat in favour of the znd party Kundu Chowdhuries. 
There is no mention of his previous occupation in this lease. This lease 
was to have taken effect from rst Agrahan or middle of November, 1910, 

Subsequently on 9th January 1911, corresponding to 25th Pous 
last, he (Charu Chunder Srimani) sold his leasehold to Sris Chunder 
Bose and Nalin Behari Chatterjee of the second party. These two persons 
thereafter commenced manufacturing bricks. Fakir Chandra Kanrar, 
the first party, have been manufacturing bricks since some years on por- 
tions of the big plot, purchased by the Kundu Chowdhyries, 

It is admitted by both sides that originally there was a small tank 
(doba), and the land in dispute was formed by filling it up; according 
to the first party, by the silt from the river and by the rubbish abtained 
from pulling down a chimney ani engine room of the serkey mill; 
while according to the second party, nyrubdish, &c, or rather remnants 
of old brick stacks from the brickfield of the second party Kundu 
Chowdhuris at the east of Charu Chunder Srimani. 

Mr. A. Chaudhury with Babus Baidya Nath Dutt and Monmohan 
Dutt for the Petitioners. 

Mr. Caspersz, with Babus Hara Kumar Mitter and Ajit Nath Ghose 
for the Opposite Party. Cc. A. Y. 

Tne judgment of the Courts was delivered by 

Caspersz J.—The land in dispute is six cottas out of an area of 32 
bighas. So faras the finding, under section 145, Criminal Procedure 
Code, is concerned, it is clear that the land is in the’ ‘possession 
of the first party, Fakir Chindra Kanrar, the tenant*“of the same, 
But the question remains whether the Deputy Magistrate had jurisdic- 
tion to proceed and pass an order under the section. It is urged, on 
behalf of the petitioners, that the dispute involved the joint co-sharers, 
who were brought on the record, ani tha’, in accordance with the 
rulings of this Court, the Deputy Magistra’e should have refrained from 
exercising Jurisdiction in the matier, It appears to us, however, that 
the order passed in favour of one tenan, as against the oiher persons 
setting up their tenincy, was a good and valid order which dors not 
transgress the principle aoplied in Mekhan Lal Rov v, Barada Kanta 
Roy (1). The case here is ane of exclusive possession claimed by each 
set of landlords through their respective tenants, The Janilords of the 
tenant in possession can recover the entire rent from Fakir Chandra 
Kanrar according to his lease, The presence of the rival tenants was 
necessary ; see Laldhart Singh v, Sukhdeo Narain Singh (2). 

| The Rule is discharged. 4 l 
-o - `- Rule discharged, 
a) (1906) u o.w W.N, 612, (2) (1900) 46. W.N. 618 ote 
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4 Before Mr. Fustice Cashersz and Mr, Fustice Sharfuddin, 
SUKHESWAR PHUKAN AND OTHERS 
Y. 
EMPEROR.” 

Penal Cude ( Act XLV of 1860), Sec. 225B—Resisting execution of a warrant for the 
arrest of a witness— Warrant of arrest of a witness, if illegal— Proceedings, subse- 
quent, if vitiated—Code ‘of Criminal Procedure (Act V of 1898), Seo. 90+ 
Reasons for issuing warrant, racording of —Summons, issue of, in the first instance, if 
< necessary——Form for warrant, adoption of stereotyped, if sufficient, 

The i issuing of a, warrant in the first instance, instead of a summons, for the arrest 
of a witness, , When no reasons are recorded by. the Court issuing. the warrant is, in. 
view of the provisions of section 90 of the Criminal Procedure Code, illegal. _ 

g Section 90 of the Criminal Procedure Code requires that the Court should record 

its reasons in writing for i issuing a warrant: the adoption of a stereotyped printed form 

is not a sufficient compliance with the imperative language of the section’; the printed 
form may be intended. for the information of the person whom it is sought to arrest. 

_-, The issue of the warrant being illegal, the conviction for offering resistance to the 

éxecution of the warrant is illegal. l 

< Rule obtained by the Accused. 4 roo 
‘ Conviction under section 22 sB of the Indian ‘Banal. -Code for. offering. 
resistance to the execution, of a warrant. f 


The. facts of the case are as follows : 4 ° 


` "One Mélaram Moham filed a complaint before the Magistrate of Shogi 
stating that one Mosai and Putna, accused, petitioners had broken into his 
house and carried away his wife by force. The Magistrate thereupon issued 
process against-the petitioners under section 426 of the Indian Penal Code 
as accused. Musammat Malie had been since found not to be his wife and. 
the accused in that case had been - acquitted. -Thereupon the Magistrate 
in that case issued a warrant of arrest against Musammat Malie the alleged 
wife of the complainant. A constable called Chandra then. went tò 
serve the warrant ofarrest and he submitted a report, being unable to arrest 
Malie in which he stated that the petitioners with some others rescued the 
said Malie when he arrested her. The petitioners and three others were 
thereupon sent up for trial under section 225B of the Indian Penal Code and 
were tried by the Honorary Magistrate’s Bench at, Sonari which convicted 
the first petitioner to undergo rigorous imprisonment for three months 
and the remaining two to one month each. Against that conviction,: 
the petitioners filed an appeal before the District Magistrate of Sibsagar, 
who rejected the appeal and upheld the conviction of the petitioners, .- 

Mr. Parameswar Lal and Mr. B. N. Bardolat for the Petitioners. 

No one appeared to show cause. 

The judgment of the Court was delivered by 


+ 
* 


La 


- Caspersz J.— The petitioners have been convicted under section 225B, 
Indian Penal Code, for resisting execution of a certain warrant for the 
arrest of-a witness named Mussammat Malie whose attendance was desired 


* Criminal ‘Revision No 527 of 1911, against an order of G. Chamne¥, ’ Esq, and’ 
Babu Radnika Prosad Baruah, Honorary Magistrate. Bonari, dated the 14th: Maroh 
£911, confirmed on Appa: by the Deputy Commissioner of Bibsagar on the: 3rd, 
Apri ll. > 
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in the case No. 610 of 1910. We granted this Rule on the ground that ORIMINAT, 
the action of the Court issuing the warrant ‘of arrest was illegal and 49), 
vitiated the subsequent proceedings including the conviction of the ES. 
petitioners for resisting an invalid process. ne warrant was issued Wa ana 
under section go of the Criminal Procedure Code which provides that Emperor. 
the Court must record its reasons in writing before adopting that Oasperes, J, 
extreme measure, It appears from the order-sheet of the Case No. 610 in 
of 1910 that:no summons was issued on Mussammat Malie. Warrant 
was ordered in the first instance. That procedure appears-to have 
been illegal, inasmuch as on.the face of the order-sheet no reasons 
were recorded by the Court issuing the warrant. Nor has the Magistrate 
submitted’ any explanation to elucidate the matter, _ 
On the warrant itself there isa printed form, in accordance’ with 
the form No. 7 of Schedule V of the Code of Criminal Procedure, 
reciting that “ whereas I have. good and sufficient reason to believe that 
the witness will not attend as a witness on the ‘hearing of the -said 
complaint unless compelled to do so;” but the; natural meaning of 
section go, is that the Court should record its reasons in writing. The 
adoption of a stereotyped printed form is not, in our opinion, a sufficient 
compliance with the imperative language of the section. The printed 
form may be intended for the information of the person whom it is 
-sought to arrest. But that. isa different matter. We think, aka 
that the conviction is unsustainable. 
We may add that. the incident “appears to pave been - greatly 
magnified.. Mussammat Malie - daly a in - “Court ‘and gave her 
evidence. 
‘The convictions and sentences are nri set aside, We direct, 
that the petitioners be discharged from bail, 
, Rule made absolute. jis 


H.: C. ; | Rule made absolute, 
APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Kurgat, Fudge, and Mr, Justice Carndug. 


a 





o BENI MADHO SINGH ` CIVIL 
D, i 5 i ear 
; 19 
PRAN SINGH AND OTHERS. Siu 
Restitution—Auction-sale, reversal of —Decree-hulder, auction-purchaser— Civil December, #2, 
Procedure Cade (Act V of 1908), Seos. 144, 151—Lnherent power to order restitution, 


A judgment-debtor, on reversal of an execution sale, is not only entitled to be 
restored to ‘possession of the properties sold in exeoution bat to a refudd of the profits 
which have been or might have been collected by the decree-holder anction-purchaser 
daring the period he was in possession. He is entitled to set on such mesne profits 
against the decretal amount. - . 3 i 

The prinoiple upon which restitution is directed is that the Court will not seine 
an injustice to be done by reason of an erroneous order, made by it ; when that erroneous 

bd Appeals from Original Orders, File Nos. 616 and 617 of 1911, against the orders 
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order has been reyersed, the Court will restore the parties to the positiga which they : 
would otherwise have occupied, 

The power of a Court to grant restitution is not confined to oases covered by the 
provisions of section 144 of the Code. The power extends also to cases which do not come 
strictly within the section, because, irrespective of the section, the Court has an 
inherent power to order restitution, 

Movkoond Lal v, Mahomed Sumi tt) followed, 

Appeals by the Decree-holder. 

Applications by judgment-debtors for restitution of properties sold in 
execution and by decree-holder for appointment of a Receiver pending 
further proceedings in execution. 

Babu Gones Dutt Singh for the Adoeliant: 

Babus Biraj Mohan Mojumdar and Harihar Prosad Singh for the 
Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.— These appeals are directed against two orders made 
in execution proceedings. The appellant as laintiff in a mortgage suit 
obtained a decree on tbe 29th June 1907 which was confirmed by this 
Court on appeal on the 2nd December 1908. Execution was taken out 
in due course, the mortgaged properties were sold and were purchased 
by the decree-holder in the name of anocher person on the 25th Novem- 
ber 1910. The auction-purchaser then obtained delivery of possession 
through the Court. Aoplication was however made on the 2tst March 
1910 for reversal of the sale. Tat applicarion was dismissed by the 
primary Court on the 18tn August 1910, but upon appeal to this Court 
the sale was set aside on the 28th August rarr. On the return of the 
records to the Court below, the judgment-debtors applied that they 
might be restored to possession of their ptoperties. The decree-holder 
objected to the grant of this application on the ground that it could not 
be entertained under Sec.. 144 of the Code of 1908. At the same time 
the decree-holder applied for the appointment of a Receiver to take 
charge of the properties pending further proceedings in execution. The 
Subordinate Judge has granted the application of the judgment-debdtors 
and directed the decree-holder, auction-purchaser, to restore the proper- 
ties to their custody. The Subordinate Judge has also dismissed the 
application of the decree-holder for the apprintment of a Receiver, The 
appeals now before us are directed against these two orders, 

In support of the first of these appeals, it has been argued on behalf of 
the decree-holder appellant that inasmuch as section 144 has no application 
to the circumstances of this case, the application for restitution should be 
dismissed. Section 144 provides that where and in so far as a decree is 
varied or reversed, the Court shall on the applicition of any party 
entitled to any benefit by way of restitucion or otherwise cause such 
restitution to be made, as will, so far as may be, place the parties 
in the position which they would have occupied but for such decree or 
such part thereof as has been varied or reversed ; and for this purpose, 
i (1) (1887) I. L. R, 14 Calc. 484, 


á 1 


Vou. XV.) MH COURT: CT 189 


the Court may make anv orders, including orders for the refund of costs OIVIL. 
and for the piyment of interest, damages, compensation and mesne profits iSi, 
Which are properly consequential on such variation or reversal. It has Ps 
been contended on behalf of the appellant that what has been reversed RERA a 
in the present case is not the original decree but the sale which was held Pran Singh. 
in execution of that decree, and that consequently, section 144 has no Mookerjee J: 
application. It has further been argued that section 141 which lays = 
down that the procedure provided in the Code in regard to suits shall be 
followed as far as it can be made applicable, in all proceedings in any Court 

of civil jurisdiction, is of no assistance in view of the decision of their 
Lordships-of the Judicial Committee in Thakur Prasad v. Fakirullah (1), 

where it was ruled that section 647 of the Code of 1882 which was 
replaced by section 141 of the Code.of 1908 was not applicable 

to proceedings in execution of decrees, Assuming these positions to be 

sound, it is in our opinion not necessary to support the order of 

the Court below by a reference either to section 141 or section 144 of the 

Code. It is well-settled thar the power of a Court to grant restitution 

is not confined to the cases covered by the provisions of section 144, 

The power extends also to cases which do not come strictly within the 

section, because the Court has an inherent right, Irrespective of thé section, 

to order restitution. In support of this proposition reference may be 

made to the decision of Sir Comer Petheram C. J. in Mookoond Lal Pal 
Chowdhry v. Mahomed Sami Meah (2), which was accepted as 

good law in Raja Singh v. Koolaip Singh (3). The cases of 

Dinesh Prasad v. Sankar Chaudhuwy (4), Radhey Singh v, 
Mangni Ram (5), Collector of Meerut v. Kalka Prasad (6) and 

Shiam Sunder Lal v. Kaisar Zamani Begam (7) furnish illustra- 

tion of cases in which orders have been made for restitution, 

though the cases do not fall strictly within the scope of section 583 of 

the Code of 1882. The principle upon which restitution is directed 

in such cases was explained by the Judicial Committee in Rogers v. 
Comptoir Descompte de Faris (8). That principle isthat the Court will 

not permit an injustice to be done by reason of an erroneous order made 

by, it; when that erroneous order has been reversed, the Court will 

restore the parties to the position which they would otherwise have 
occupied. The same principle underlies the decision of this Court in 

Prag Narain w Kamakhia Singh (9). It has not been disputed by the 
learned vakil for the appellant that the Court has inherent power to 

make an order of this description; in fact, the position cannot be disputed 

in view of section 151 of the Code of 1908 which gives legislative sanction 

to the principle embodied in the decisions of this Court in Panchanan 

Singha v. Dwarka Nath Roy (10), Hukum Chand v. Kamalanand (11) and 

3) 894) LR. 221, A. 44.1 D.R 17 AN. 106. 
(2) (18871 I.J. R. 14 Cale. 484, (7) 329161 T L. R. 29 All. 148. 
(3) (3894) 1. L. R. 21 Calo, 989, (8) «3871, L.R 3 P.C 465, 
(4) 1904) 20. L. J. 587. {9} : 1909. 10 ©. L. J. 257, 


(5) (1902, 6 U. W, N. 710, (70) (1905) 3 C. L. J. 29. 
(8) (1906) 1. L, R. 28 All, 665. (11) (1904) 30, L, J. 67, 1, L. R, 88 Cale. 927, 
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Civils Odit Chobey v. Rashtkaprasad (1). Tt follows consequently that the - 
ii judgment-debtors are not only entitled to be restored to possession of 
the properties sold in execution but also to a refund of the profits which 
have been or might have been collected by the decree-holder auction- 
Pran Singh, purchaser during the period he was in possession. The Court below, before 
Mookerjee, J. execution is taken out again, will ascertain the amount of such mesne profits 
—= which will be set off against the decretal amount. The result, therefore, 
is that in so far as the first appeal is concerned, it must be dismissed. 
_ In so far as the second appeal 1s concerned, it is directed against the 
order of the Subordinate Judge refusing to appoint a Receiver of the 
mortgaged properties pénding further execution of the mortgage decree: 
It has been pointed out to us by the learned vakil for the appellant that 
the earliest of the mortgage securities was granted so far back as 1900. 
‘The decree was made in 1907 and no payment has ever been made in 
respect of either the principal sum or of the interest which has ‘accrued 
due. There is also a substantial dispute between the parties as to the 
value of the properties covered by the mortgage, and the decrée-holder 
maintains that they do not afford sufficient security for the mortgage- 
debt with the ever-increasing interest. Under these circumstances, we 
are of opinion that the decree-holder is entitled to ask for the appoint- 
ment of a Receiver. The view we take is supported by the decisions of 
this Court in the cases of Weatherall v. Eastern Mortgage Agency (2) and 
Khubsurat Koer v. Saroda Charan (3). The result, therefore, is that the 
second appeal must be allowed, the order of the Subordinate Judge set 
aside, and the case remanded to him in order that he may. appoint a 
suitable person as Receiver. 

The learned vakil for the judgment-debtors respondents has 
argued that if a stranger is appointed Receiver, costs may be needlessly 
incurred. We, therefore, direct that if there is any one amongst the 
judgment- debtors competent to be appointed Receiver, the first chance 

should be given to him. An apprehension has also been expressed that 
ifthe properties are placed in the hands of a Receiver, the judgment- 
debtors would be hampered in their endeavour to transfer a portion of 
the mortgaged properties for satisfaction of the mortgage-debt. To 
guard against this contingency, we declare that the judgment-debtors 
will be at liberty, in spite of the appointment of a Receiver, to. transfer 
the properties with the leave of the Court and to pay in the proceeds 
‘with a view to satisfy the judgment-debt. We further direct that when 
a Receiver has been appointed, the sum collected by him should be 
brought into Court and applied by him under the direction of the 
learned Judge, a portion to be paid to the judgment-debtors for their 
maintenance and the remainder credited to the satisfaction of the 
mortgage-decree. We make no order as to the costs of either appeal. 


A.T. M. ..  . Appeal No. 616 dismissed : Appeal No. 617 allowed. 
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i Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. > `° 


LALMOHON THAKUR AND ANOTHER 
V. * 
; NANDA LAL AND OTHERS,” 
Contribution — Payment to arrest Revenue sale— Liability, extent of ~Revenue sale~- 
Collectorate Register—Publie document. 
Where default in payment of Government revenne was made by some of the 
proprietors of a residuary share of an estate which comprised several villages, the 
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sharers not being in possession, each of the same share in all the villages, and the sale . 


was averted by another, the extent of liability of such defaulting sharers for contribu- 


tion, whenever information is available, is to be determined with reference to the 


assets accepted as the basis at the time of the Permanent Settlement and not upon the l 


assets at the time of the default. 


Semble, when information is not cforthoming, the Court may possibly assume; - 


in the absence of evidence to the contrary, that the assets have remained unaltered, and , 
thus base the caloulations upon the present assets, ` 
Registers giving details as to the areas of different villages “and the Government 
revenue chargeable thereon at the time of settlement, produced from the Collectorate are 
public documents, 
` Appeal by the Plaintiffs. 
Suit for contribution. 


The material facts and arguments appear from the judgment. 


Babus Umakali Mukerjee and Upendra Nath Chatterjee forthe 


Appellants. 
Maulavi Syed Shamsul Huda and Babu Raghu Nath Singh for 
Defendants Nos. zand 3; Respondents.’ 


Babus Ram Charan Mitra and Sris Chunder Chowdhury for Defen- — 
dants Nos. 5 and 6, Respondents. ` G. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree by which August, 28, 


the District Judge, in reversal of the decree of the Court of first instance, 


has dismissed a suit for contribution. The plaintiffs and the second ` 


ani third defendants are the joint proprietors of the residuary share 


of an estate Sabia which bears No. 1211 on the Revenue Roll of the. 
Collector of Shahabad. This residuary share comprises several vilages, 


er a 


and the aggregate Government revenue payable iii réspé 


Rs. 864-10-6 annually together with Road and Public Works Cesses ` 
to the extent of Rs. 76-5-0. Tne plaintiffs allege that the defendants ` 


made default in the payment of revenue and cesses, with the result that 
they were driven to pay the same so as to save the property from 
inevitable sale. They now seek contribution from the defendants. The 
substantial question in controversy between the parties upon which 
the two Courts below have differed, relates to the principle upon which 


the respective liability of the parties is to be determined, It is necessary, . 
to. mention at this stage, that the different villages comprised i in the . 
* Appeal from Appellate Decree No,95 of 1909, against the decree of M Smither, - . 


Esq. District Judge of Shanabvi, datet the 266h August, 1908, reversing that of Babu 
Atul Charan Banerjee; Mansiff of “Arah, dated the 81st March, 1908, ` Ma 


ier 


a 


pa akah 
mn 


La 


198" 


CIVIL, 


1911. 


‘ine 


a 
Nanda Lal. 





Mokri, J. 


= 


THE CALCUTTA LAW JOURNAL. [Vor. XV. 


residuary éstate have become vested in different persons who are parties 
to this suit. As they are not in possession, each of the same share in 
all the villages, their respective liability to pay the Government revenue 
cannot be specified as a-defined share of the total revenue. The liability 
of each, it is not disputed, must be proportionate to the assets of the land 
alloted to him. The question in dispute relates. to the point of time 
with reference to which the assets are to be determined. The plaintiffs 
céntend that the assets to be taken as the basis of contribution, are 
the assets upon which the Government revenue was fixed. The defen- 
dants contend, on the other hand, that the assets to be accepted as 
the. basis of calculation, are the assets as they stand at the time of 
default in payment of Government revenue. The contention of the 
plaintiffs found favour with the original Court, while that of the defen- 
dants met with acceptance from the District Judge. In our opinion, 
the contention of the plaintiffs is well-founded and must prevail. 

. The Government revenue is fixed in perpetuity, and was based 
upon the assets as they stood at the time of the settlement. In the case 
before us, the assets were determined, village by village, and the revenue 
proportionate to the assets of each village was also calculated, although 
the proprietor of the entire estate was made liable for the aggregate 
amount of-revenue, The villages, as already stated, have, in course of 
time, become vested in different individuals. The question arises, if 
default is made by-one of these persons, and the sale is averted by 
another, is the extent of the liability to be determined with reference 
to the assets on the basis whereof the revenue was calculated or upon 
the assets at the time of the default. It is obvious that if the present 
assets be adopted as the basis of calculation, grave injustice may be 
done to those amongst the proprietors who have improved the condition 
of the properties, vested in them, by their skill, capital or labour. 
According to the defendants, the liability of the proprietors zzter se 
must. be adjusted from year to year. lf a proprietor has by successful 
litigation increased his rent roll, another proprietor who has been less 
diligent or possibly less adventurous, at once becomes entitled on this 
theory, to bear a smaller share of the burden of the Government 
revenue. Again, if one proprietor judiciously lays out his capital, 
and thereby increases the assets of his village, his fellow-proprietor, who 
has taken no risk, finds himself in a position to transfer a portion of his 
burden to the other: To take another illustration, if the proprietor of 
one of the villages, has the misfortune to lose a portion of his lands by 
diluvion (as has possibly happened in the case before us) or if part of 
his land has become sandy and unculcurable or has relapsed into jungle, 
he can claim to throw the burden of revenue upon his fellow-proprietors 
who have in no way profited by the calamity which has befallen him and > 


whose assets have remained unaltered from year to year. Ifthe conten- 


tion of. the defendants bé adopted, it.would thus furnish an inducement , 
to the: less prosperous .and ‘successful proprietor’ systematically to make, 
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default in the payment of revenue, with the result, that his honest 
fellow-proprietor must save the estate with his own money, and then 
establish the extent of his right of contribution by proof of assets of 
villages, which are not in his possession, end of the condition whereof 
he has prima facie no knowledge. This process must be repeated from 
year to year, and in every successive suit for contribution there must be 
an elaborate enquiry as to the assets during the particular year in which 
the default has been made. We are unable to hold that the principle 
thus put forward by the defendants is consistent with justice, equity and 
good conscience, which, after ajl, must guide the Court in adjusting the 
respective liabilities of joint owners of properties in contribution suits. 
On the other hand, the view maintained on behalf of the plaintiffs, does 
not lead to any injustice. The assets of every village, with reference to 
which the revenue, fixed in perpetuity, was originally assessed, is known, 
The person into whose hands a particular village passes, knows definitely 
the amount of revenue, which, as between himself and his fellow-pro- 
prietors, he may be called upon to contribute. If by his diligence, skill, 
foresight or capital, he successfully increases the assets of the village 
vested in him,’ he does not, on the mere ground of increase of assets, 
become liable to contribute a larger share of the revenue than before, 
In the same manner, if to his misfortune, his assets are diminished, he 
cannot justly call upon the other proprietors to bear a portion of the 
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burden which hitherto had been justly borne by him. But it has been | 


suggested by the learned vakil for the defendants that section 10 of 
Regulation I of 1793 as also sections 5 and 9 of the Estates Partition Act 


rao. 


(V of 1897 B. C.) militate against this view. The statutory provisions ° 


mentioned are, however, of go real assistance to the defendants, for no 
question of permanent separation or apportionment of the revenue arises 
in the case before us. Nor do the decisions in Foorno Chunder v, 
Kishen Chunder (1) and Fugobundoo Roy v. Fyez Buksh (2), to which 
reference was made at the bar, throw any light upon the matter ; the 
Court was not called upon in those cases to consider. the point of time 
with reference to which the assets are to be determined for purposes of 
contribution. For the reasons we have explained, we are of opinion 
that, wherever, as here, information is available, the assets accepted as 
the basis for assessment of the revenue, should also be adopted as the 
basis for purposes of contribution. We are not now called upon to con- 
sider what basis should be adopted in cases where such information is not 
forthcoming ; in cases of that description, the Court may possibly 
assume, in the absence of evidence to the contrary, that the assets have 
remained unaltered and thus base the calculations upon the present 
assets. < 

We may add that a-question appears to have been raised in the 
primary Court, and possibly also in the Court of appeal below, as to the 
admissibility of Registers produced from the Collectorate. Weare satisfied 


U (1866) 6 W. R. 112. (2) (1867) 8 W, 8. 166. 
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that there is no substance in the objection. The Registers are public 
documents, and give details as to the areas of the different villages and 
the Government revenue chargeable thereon at the time of the settle- 
ment, though it may not be possible to specify with absolute certainty the 
purpose for which the measurements were made and the Registers 


-prepared. 


The result, therefore, is that this appeal must be allowed, and the 


decree of the District Judge discharged. The case will be remitted to 


the District Judge in order that he may rehear the appeals preferred 
to him by the plaintiffs as well as by the defendants, on the basis of the 
information contained in the Registers. ‘The appellants are entitled to 
their costs in this Court, to be paid by the second and third defendants. 
The other parties to the appeal will bear their own costs in this Court. 
The costs in the Court of first instance, as also the costs in the Court of 
appeal below, both before and after this remand, will be in the discretion’ 
of the learned Judgt who will re-hear the appeal. 
A. TM. Appeal allowed < case remanded. 


— 


Before Mr. Fustice Caspersz and Mr. Fustice D. Chatterjee. 
MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR 
l v. 
AKRAM ALI* t 
Rent, assessment of— Permission to ewcarate silted up tank—Rent, not fived—Haucaration 
at considerable ewpense—License—- License to effect improrement, if can be reroked— 
Hindu shastra— Land, grant of, digging purpose—Sanad, a piece of evidence—Tank: 
what inoludes—~Tank, enjoyment of, for how long—HKapectation— Estoppel—Zemindan’s 
duty to maintain old tank—Resumption—Rerersion—Rent, a recurring obligation— 
_ Right to receive rent, if can be held adversely—Limitation Act (1X of 1908), Sch. J, 
Art 130. 4 
In 1850, the ancestor of the defendant applied to the predecessor of the plaintiff for 


‘eine allowed to excavate an unclaimed silted up tank in the plaintiff's {Maharaja's} 


wemindari. The tank was previously possessed by some one or other of the tenants 
The permission was given bya Chiti bearing the plaintiff's ancestor’s seal and the 
grantee was required to re-excavate the tank by employing earth-cutters, and the only 


` restriction imposed was that the limits of the ancient tank were not to be exceeded. 


There was no provision for the payment of any rent presently or in future and nothing 
was said as to the duration of the grant The ancestor of the defendant re-excavated 
the tank at a considerable expense and it was in the exclusive possession of the family 
of the defendant from father to son, and at the date of the suit, still supplied good 
drinking water. It was never assessed with rent ; nor considered as a part of the rent- 
paying lands of the mehal. In the Survey and Settlement record, the Settlement Officer 
recorded on the 21st November, 1894, the tank with its bank as jamas ‘not paying rent,’ 
The'exclusive possession of the defendant continued as before and no action was taken 
by the plaintiff. In a suit brought on the 25th February, 1908, praying for recovery of 
possession of the tank with its banks, or in the alternative, for assessment of fair rent: 

* Appeal from Appellate Decree No. 1270 of 1910, against the deoree of A, H. 


Cumming, Esq., District Judge of Tipperah, dated the 3rd January 1910, affirming that 
of Babú Krishna Kumar Sen, Munsiff, ‘2nd Court, of Comilla, dated the Ist December, 
1908. 

+ Appeals from. Appellate Decrees Nos. 1963 of 1910 and ae of 1910 are analogous, 
to this appeal and were heard along with. it—Rep. l 
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Hold, that as a Hindu Raja, presumably possessing all the instinots and traditions GIVIL, 
of a Hindu Raja, the ancestor of the plaintiff granted the land for the purpose of the 1912. 
-ye-excavation of the ancient tank, He could never have meant to grant a mere license, Sama 


and a consistent course of conduct proved that this was 80. TI 
Held also, that the defendant was entitled to hold the tank with its banks without Kishore 


payment of rent so long as the tank served the purpose for whioh the grant was made. oO 

That when the predecessor of the plaintiff granted permission to the ancestor of Akram Ali. 
the defendant to spend an indefinite amount of money for the re-construction of the se 
bank, he enconraged an4 created an expectation in the grantee that he would he allowed 
to enjoy the improved property without any let or hindrance, and his heir, the plaintiff, 
was equitably bound to give effect to such expectation. 

Ahmad Yar Khan v, Secretary of State (1) referred to, 

So long as the tank continued to be a tank, no assertion of adverse title by the 
defendant sould give the plainriff a cause of action for resumption or assessment of rent, 

“Beni Pershad v. Dudhnath (2) referred to, 

As the defendant relied uyon his sari ag the root of his title and claimed rent-free 
title under the sanad an’ not by adverse possession as an alternative source of title, his 
possession could not be used for any puryose other than that of explaining the grant on 
which he relied. 

Labrador Company v. The Queen (3) referred to, 

Per Caspersz J.—It is the zemindar’s duty to maintain old tanks in their zemin- 
daries. 

Madras Railway Company v. Zamindar of Carcvatenagur (4) referred to. 

It was valid to allow a tenant to spend money and re-excavate an old tank. 

A licence to do a thing, to efect improvement, could not be revoked after the 
improvements had been carried out. 

The sanad was merely a piece of evidence shewing the intentions of the parties and 
the nature of rhe subieot matter If it had been intended to assess the tank at some 
f..ture date, some apt and necessary provision would have been made among the terms of 
the document If any rent had been previously paid for the tank, or any part of it, that 
fact also would have been mentioned. i 

The word ‘tank’ included the banks which were necessary for the enjoyment of the 
water, 

If a person having a right to avoid a transaction on any legal ground, being aware 
of, and reasonably capable of enforcing, such right, manifests an intention to confirm 
the transaction, he cannot afterwards avoid it, 

Wright v. Vanderplank (5) and Jarratt v. Aldam (6) followed. 

When private owners iu this country, in times past, granted lands for various public 
purposes, such lands are liable to resumption, when the particular purpose has been 
exhausted. In such cases, there is a reversion in the grantor, 

Obditer - As the obligation to pay rent isa recurring obligation, the landlord was 
not barred within the meaning of Art. 189, Schedule 1 of the Limitation Act. 

There cannot be any claim to hold adversely in respect of a right to receive rent? 

That right is not a limited interest ; it is, in fact, the entire interest of the landlord, 

Ishan v. Raja Ramranjan (7) distinguished. 

That as the tank was never dissociated from being a part of the revenue paying 
properties of the zemindar, question of limitation under Art. 180, Schedule 1, of the 
Limitation Act could not arise. 

Per Chatterjee J.— According to the Hindu Shastras, the grant of land for digging 
tanks, the digging of new tank and wells and the re-excavation of old ones, is extremely 
meritorious, 

(1) (1901) I. L. R. 28 Cale. 693, L. R. 28 I, A. 211. 

(2) (1899) I. L. R, 27 Cale 156, L. R. 26 I. A. 216. 

Wi R. 
L 


(5) (1853) 2 K. and J. 1. 
‘209. (6) (1870) L. R 9 Eq. 463, 
. J. 125, 


(3) (1893) L. R. A. 0. 104 (1292). 
(4) (1874) L. R. 1 I. A. 864 (385), 14 B L. 
(7) (1905) 2 0, 
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Appeal by the Plaintiff. 

Suit for declaration of title to a tank with its banks and for Aas 
possession and mesne profits, or in the alternative, to have the lands 
assessed with fair rent. 

The material facts and arguments appear from the judgments. 

Mr. S. P. Sinha, Dr. Rash Behary Ghose, Babus Dwarka Nath 
Chakravartt, Gobinda Chandra Dey Roy, Romesh Chandra Sen and 
Birendra Chandra Das for the Appellant. ; 

Babus Mahendra Nath Roy, Surendra Nath Guha and Sasadhar 
Roy for the Respondent. : C. A, V. 

The following judgments were delivered : 

Caspersz J .—The plaintiff is the Maharajah of Hill Tipperah. He, 
also owns, what the plaint describes, as “a vast zemindari,” that is, 
Chakla Roshanabad in the British district of Tipperah. The suit, giving 
rise to this secorfd appeal, was brought by the Maharaja to have his 
zemindari title declared in respect of a tank and its banks and for Ahas 
possession and.mesne profits. In the alternative, plaintiff claimed to 
have the lands assessed with fair rent. The defence was that the tank 
had been zzskar (rent-free) since the time of the defendant’s ancestor in 
virtue of a sanad chiti, dated the 14th Magh 1257 (26th January 1850) 
granted by the predecessor of the plaintiff. 

‘The first Court dismissed the suit on the ground of limitation ; and, 
on appeal, the District Judge has arrived at the same conclusion. 

The plaintiff appeals. This is one of many appeals involving 
the same question, the right to assess the ziskar tanks in the Chakla. 
We have heard the arguments in this appeal and in Appeals from 
Appellate Decrees Nos. 1963, 2515 and°2523 of 1910 which may be 
regarded as test cases, the result of which, it 15 said, will govern both the 
other connected appeals pending in this Court as, also, the thousands of 
suits and appeals that are awaiting disposal in the lower Courts in the 
districts of Tipperah and Noakhali. 

It is argued for the plaintiff, appellant. that the sanad chiti amounted 
to a mere license to re-excavate the silted up tank, and it was revocable 
by the grantor, or, at all events, by his successor in interest, that the 
tenant never set up any hostile title to, or adversely possessed, the land 
of the tank, and that the suit was instituted within 12 years from the 
25th May 1896, the date of the final publication of the Record-of-Rights 
prepared under Chapter X of the Bengal Tenancy Act. 

The duty of zemindars to maintain the tanksin their zemindaries 
was plainly pronounced by their Lordships of the Privy Counicil in the 
Madras Railway Company v. the Zemindar of Carvatenagarum (1): 
“The tanks are ancient, and formed part of what may betermeda 
national system of irrigation recognised by Hindu and Mahomedan Law 
by Regulations of the East India Company, and by experience, older than 
history,-as essential to the welfare, and, indeed, to the existence ofa 

(1) (1874) L. R. 1 I, A,, 864. (885), 
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large porcion of the population of India. The public duty of maintain- 
ing existing tanks, and of constructing new ones in many places, was 
originally undercaken by the Government of India, and upon the 
settlement of the country, has, in many instances, devolved on 
zemindars of whom the defendant is one. The zemindars have no 
power to do away with these tanks, in the maintenance of which 
large numbers of people are interested, but are charged under Indian 
Law, by reason of their tenure, with the duty of preserving and 
repairing them”, 

The facts of the case from which these remarks are quoted are 
different from those now under consideration, but the relative rights 
and obligations of the present parties, are similar. The plaintiff, a 
Hindu Raja, should be slow to depart from the ancient laws and customs 
regulating the supply of water for the necessary purposes of his tenants. 
Tne Maharaja did not maintain the tanks in the Chakla ; consequently, 
they silted up, and were re-excavaced by the tenants concerned under 


sanad chitts one of which has been produced by the defendant respon- ` 


dent. This sanad provides that the tenant naving applied for re-excava- 
ting the ancient and unclaimed tank called Nasir Mahomed, an amin 
was appointed to ascertain the area and boundaries thereof; that the 
area was ascertained (2 kanis, 2 gandas, 2 karas, 2 krants) of the four 
banks; that this c#zfz was granted in order that the tentant should 
construct embankments on the former sites of embankments of the tank 
lying within the boundaries so ascertained and specified ; and that the 
tenant should re-excavate the tank by means of maitials (earth-cutters). 
Notning was said inthe sanad about rent being payable either for the 
watery portion or the area of the four banks of the tank. 

Tne case is clearly not one "within the ancient prohibition which, we 
are told, was in force in the early days of last century, that a rent-free 
grant was not valid against the heir or purchaser of the grantor. The 
sanad did not confer any rent-free title: admittedly, it was valid to 
allow a tenant to spend money and re-excavate an old tank : no contrary 
view is possible. Icis likewise clear that a license to doa thing, to 
effect improvements, caanot be revoked after the improvements have 
been carried out, for, in such a case the parties cannot be relegated to 
their former positions. The sanais merely a piece of evidence showing 
the intentions of the parties and the nature of the subject-matter. If it 
had been intended to assess the tank at some future date, some apt and 
necessary provision would have been made among the terms of the 
document. If any rent had been previously paid for the tank or any 
part of it, that fact also would have been mentioned. The grantor is, 
in the circumstances estopped from asserting that the subject-matter of 
his grant should come under a new liability of which there is no indica- 
tion whatever in the previous history of thetank. I take it as beyond 
controversy that the word tank includes the banks which are necessary 
for the enjoyment of the water, 
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CIVIL, - The rule of estoppel. stated in Aamsden v. Dyson (1) was applied by | 
1912,: the Judicial Committe in Ahmad Yar Khan v. The Secretary of State for 
Maharaja _ ndia in Council (2), where the persons undertaking to construct a 
Birendra Canal were deemed to have'acquired a proprietory interest in so much ` 
Kishore ofthe Government lands taken for the purpose of the canal as was 
eee Ali, required for its construction and maintainance, and also a right to have 
`. —— _ the waters of the Sutlej admitted into the canal so long as the canal was 
Caspersz, J. duce nie Bae ; 
m- | used for the purpose for which it was originally designed.” The case of 
Ramsden v. Dyson (1) was also approved in Plimmer v. The Mavor, 
Councillors and Citizens of the City of Welfington (3) where a wharfinger 

who had spent money on land, on which he had entered under a license, 

was deemed to have acquired a perpetual right to the same. The 

Privy Council held that such a license could not, in view of subsequent 

events, be revoked, 

+ Itis also well-settled that if a person, having a right to avoida 
transaction on any legal ground, and, being aware of, and reasonably 
capable of enforcing, such right, manifests an intention to cenfirm the 
transaction, he cannot afterwards avoid it: Wright v. Vanderplank (4): 
Jarratt v, Aldam (5). The plaintiff had every opportunity, both before, 
and, particulaly, in the settlement proceedings to have the wzzskar tanks, 
assessed with fair-rent : he deliberately abstained from so doing. He now 
comes but not within a reasonable time. 

Again, itis a matter of common knowledge that private owners in 
this country, in times past, granted lands for various public purposes ; 
such lands are liable to resumption when the particular purpose has been 
exhausted. There is, in such cases, a reversion in the grantor. On the 
pading, that these zzskar properties are still used as ¢azks, and not for: 
the purpose of cultivation, or, otherwise, in opposition to the intentions 
of the’ grantor, the time has not arrived for the plaintiff to re-enter or to ` 
insist upon the payment of rent. 

The plaintiff’s suit is, therefore, not maintainable. But it remains 
to consider and decide the plea of limitation upon which we have heard 
the arguments of the learned vakils engaged. In my opinion, the: 
District Judge has fallen into error in dismissing the suit on this ground. 
Article 130 of the first Schedule of the Limitation Act, 1908, provides a 
period of twelve years within which a suit must be brought for the 
resumption or assessment of rent-free land, and the period begins to run: 
when the right to resume or assess the land first accrues. In the views 
already expressed, the plaintiff’s right has not yet accrued. He will 
have his remedy when, if ever, the tank again becomes silted up and is 
no longer used for the purposes contemplated in the year 1856.- Apart. 
from this, when the settlement proceedings were being conducted on 
the zīst November, 1894, the tenant never asserted any right to hold 
rent-free for ever, either the tank orits banks. He merely set up his 


(1) (1865) 1 H. L. Eng and Ir, App. Cas. 129 1170.) 
” (23 (1901) 1. L. B. 28 Oale. 693, (4) (1855) 2 K. and J. 1, 
(8) (1884) L, R. 9 App, Cases 699, (b) (1870) L, R. 9-Eq. 468, 
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sanad chiti and the Revenue Officer caused a formal entry to be made 
that, asa fact, the tank with its banks was held rent-free “as not paying 
rent.” There was, in my opinion, no clear and unequivocal assertion’ of 
adverse possession by the tenant in this case. And as the obligation to 
pay rent is a recurring obligation, the landlord cannot be barred by 
Article 130. 

* In Bent Pershad Koeri v. Dudh Nath Roy (1), it was observed by 
Lord Davey, that a mere notice by a person holding for his life, that he 
claimed to be holding on a peroetual or hereditarv tenure, would not 
make his possession adverse within the meaning of the Limitation Act, 
go as to bar a suit for possession on the exoiration of his life-tenancy. No 
such claim was ever advanced by the zzskzr holders in the present litiga- 
tion. Their contention merely extended to the enjoyment of the tanks, 
rent-free, for so long as they were required for the legitimate purposes 
which the parties had in view when the tanks were te-excavated. It is, 
also, impossible to conceive of a claimto hold adversely being made in 
respect of a right to receive rent. That right ts not a limited interest ; 
it is, in fact, the entire interest of the landlord. Therefore, the rule 
adopted in Zshan Chandra Mitter v, Raja Ramranjan Chakarbuity (2), 
with regard to the dispossession, of a landlord, in a limited sense, is not 
applicable to the present facts: the plaintiff's tenants have not encroached 
on any lands not covered by the ziskar tanks. 

The case of Bir Chunder Manitya v. Raj Mohun Goswami (3), to 
which our attention has been called originated in the same part of the 
district (Chakla Roshanabad) but the facts were widely different from 
those of the present litigation. It is, however, some authority for the 
plaintiff’s contention that Article 130 really covers cases of resumption 
under the old Regulations and does not apply to suits such as these 
under appeal. It is manifest that the tanks with which we are now 
concerned were never dissociated from being a part of the Revenue 
paying properties of the zemindar: and no question of limitation can 
arise in such a case as this. 

The result of this appeal coincides with the decision of Chitty and 
N. Chatterjee, JJ., in an unreported case, S. A. No. 2851 of 1908, 
dated the 3rd February, 1911. The decision on the question of a 
belagdn entry in the Record of Rights in S. A. 1327 of 1909 (dated the 
6th December, 1910), is, also, consistent with that now arrived at. As I 
decided that case, I may observe that the facts are distinguishable, but 
that the word de/agda (not assessed with rent) which has a special 
significance in Behar has its counter-part here in the “expression 
kardharjya nat and mans that rent was not imposed in the Settlement 
proceedings. 

The decree of the lower appellate Court is affirmed, but not for the 
reasons given in the judgment of the District Judge. The appeal is 
dismissed with- costs. 


(1) (1899) I, L. R. 27 Calo. 156 (166). (2) (1905) 20, L J, 125, 
(8) (1889) 1. L. R, 16 Calc. 449. 
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“OL, > J), Chatterjee J.—The facts shortly are that inthe year -1850 the 

4913. ancestor of the defendant applied to the then Maharaja of. Tipperah 
Maharaja ‘for being allowed to re-excavate an unclaimed silted up tank in the 
“Birendra  Maharaja’s zemindari Chakla Roshanabad. This permission was given 
_ Kishore -by a chitt bearing the Maharaja's seal and the grantee was required. to 
Ain Ali, re-excavate the tank by employing earth-cutters and the only restriction 
-=== imposed was that the limits of the ancient tank were not to be exceeded : 
there was no provision for the . payment ‘of any rent presently or in 
future and nothing was said as to the duration of the grant. The ancestor 
of the defendant re-excavated the tank at a considerable expense and it ` 
has been in the exclusive possession of the family of the defendant from 
father to son and still supplies good drinking water, 


There was a survey and settlement of the Chakla in 1894, and the 
.tank with its banks was numbered as 253 and 252 and included within 
the zij jama of the defendant. The defendant objected that he held 
- both these numbers under a nisar title granted by the chit? of 1850 
‘which he produced, The Maharaja’s agent asserted that the banks of 
the tank were included in the zama of the defendant, but did-not say 
anything as to the tank, The Settlement Officer recorded both numbers 
as separate from the ama and not paying rent. The order of the 
Settlement Officer is dated the 21st November, 1894. The exclusive 
possession of the defendant continued as before and no action 
was taken by the Maharaja until the 25th of February, - 1908 
‘when he filed the suit giving rise to the present appeal on the 
„allegation that the tank and its banks were his &has property and 
-the defendant had no right to retain possession of the same without his 
-consent. He prayed for recovery of péssession and in the alternative 
for assessment of fair rent. 
The defendant pleaded wzskar title under his sanad, estoppel and 
limitation, 
The first Court dismissed the suit as barred by limitation, and the 
learned District Judge not only upheld the decision on the question of 
limitation, but held that the sanad intended to granta rent-fr title, 


The Maharaja has appealed mainly on two grounds, first.” |. the 


sanad does not confer a rent-free title and is at best a license v... “an 

be revoked at any time, and, secondly, that the suit is not `- RI 

limitation. a 
I will deal with the sanad first: in construing this daii t 


.must be borne in mind that it was granted by a Hindu Raja for the 
re-excavation of an old tank. According to the Hindu Sastras the grant 
~ land for digging tanks, the digging of new tanks and wells and tee 
_re-excavation of old ones is supremely meritorious. 


“TMA Aaa WET aaa ye | 


“He who makes a tank becomes devoid of thirst for all time and 


- 
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énjoys the abode of Varuna.” Visnu61. 2% OIVIL, 
“ay adagang aiana 1912, 

gada a fed afa aA fact daat: | Maharaja 

Birendra 


Whoever causes the digging of a tank or a well in a place sealant Kishore 
: H A 
of water, ace to the heaven for a hundred years for each drop of water.” Abra AG 
Nandi Puran quoted by Raghunandan. ee 
q y 6 D. Chatterjee 
“amag Zaag F ; iW 


~~ * o yadan aa a aad Afaa Het 
In respect of wells, gardens, nks and temples, the repairer gets the same 
merit as the original maker.” Visnu 61. 19. 
The great Rishi Narada, when on a visit to the great King Judhistir, 
asked him :— 

“ee PET Get: Hata Ut . 

afagre asnnfa yatia a agfa a 

aai fafafreria a afasaaraan || 


Are the cultivators contented? Have you constructed largé 
tanks full of water in proper places in your kingdom? Is agriculture 
independent of the rains? 


Mohabharat, Savaparba, Chapter V, 76, 77, 
Sukracharya, when speaking of the duties of Kings says: 


Cre sey cent ar siftat maal vet 
TAKI died at mf qt 
aaa feat ANAA atarata | 


When any one digs a tank or a canal or does some other similar 
work tending to the improvement (of his country) or reclaims new 
land, the King shall not realize any rent for these .until double the cost 
of the work has been realized from the usufruct.” Sukra niti IV. 2, 121, 122 


This is when such works are done without permission. 


KAAT ATTA yfai waare Fraga: | 
AWANG Hear Tat MANAN | afafaferia: | 


whoever makes a gift of land for the purpose of making a reservoir of 
water attains the abode of Varuna.” 
Visnu Dharmottar quoted in Raghunandan’s Jalasayotsargatatwa. 


As a Hindu Raja presumably possessing all the instincts and tradi- 
tions of a Hindu Raja, it is impossible to conceive that the ancestor of the 
plaintiff intended anything other than the grant of the land for the 
purpose of the re-excavation of the ancient tank. He could never have 
meant to grant a mere license as understood by English lawyers, and a 
consistent course of conduct makes it quite clear that that was so. It is 
admitted that it was an ancient tank previously possessed by some one 
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or other of the tenants, for the sanad calls it a bewaris tank 7. e, one in 
respect of which there were no claimants as heirs: there is no suggestion 
that it was ever assessed to rent: there areno zemindari papers shewing 
that it was ever considered as a part of the rent paying lands of the mehal : 
it has come down from father to son for at least sixty years without any 
claim having ever been made for rent or resumption: even in 1894 
during the settlement operations the Raja’s agent did not even assert 
that the tank was assessable, and in respect of the banks of the tank 
merely said that they were parts of the separate holding of the defendant: 
even after that for over 12 years 7, ¢., until February, 1908, we see no 
attempt to assess or resume the land. Ít may be noted that there are. 
hundreds of such tanks in Chakla Roshanabad, possessed by the tenants 
of the Maharaja in the same manner, some with sazads and some without) 
and in respect of none of them any claim for assessment or resumption 
has ever been made, and I have no doubt, that neither the Maharaja nor 
the tenants ever ufderstood that these would be ever resumed or 
assessed to rent, and I am of opinion that the defendant is entitled to 
hold the tank with its banks without payment of rent so long as the 
tank serves the purpose for which the grant was made. 

The matter may also be considered in another light: when 
the former Maharaja granted permission to the ancestors of the 
defendant to spend an indefinite amount of money for the recon- 
struction of the tank, he encouraged and created an expectation 
in the grantee that he would be allowed to enjoy the improved property 
without any let or hindrance, and his heir, the present Maharaja 
is equitably bound to give effect to such expectation. If that were not 
so, the Maharaja might evict him at any time after the money had been 
spent or demand an impossible rate of rent. This principle was followed 
by their Lordships of the Privy Council in the case of Akmad Yar 
Khan v. The Secretary of State (1), and is eminently applicable to the 
facts of this case. 

In this view of the rights created under the sanad as interpreted by 
the surrounding facts, the question of limitation does not arise. For so 
long as the tank continues to be a tank, no assertion of adverse title 
by the defendant can give the Maharaja a cause of action for resumption 
or assessment of rent ; see Bent Pershad Koeri v, Dudh Nath (2). Besides, 


-as the defendant relied upon his sazad as the root of his title and claimed 


niskar title under the samad and not by adverse possession as an 
alternative source of title, his possession cannot be used for any purpose 
other than that of explaining the grant on which he relies. See 
‘Labrador Company v. The Queen (3). 

In this view of the case, I agree in dismissing the appeal with costs. 
Ap T.M, Appeal dismissed. 


(1) (1961) I. L. R. 28 Calo. 693. (2) (1899, I. L. R. 27 Cale 156. 
(8) (1593) L. R. A. O. 104 (122). Per Lord Manen, 
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Before Mr. Fustice Caspersz and Mr. Fustice D. Chatterjee. ~ 3 
MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR Cryin. 


V. — 
; “1912, 
ROSAN AND OTHERS." 
Rent, assessment of— Tank—Adrerse possession— Limitation, January, 4. 
The mere fact of the defendant and his predecessors having been in possession 1911 


without payment of rent for over 12 years, is not sufficient for basing a valid title in pes 
bar of the plaintiff's suit. But where the settlement hatian shewed that the defendant November, 30. 
claimed the land as rent-free and the plaintiff's agent denied the claim; there was a ore 
claim of niskar (rent-free) title unqualified by reference to any document and a denial 

of the same by the plaintiff’s agent. A hostile right was thus claimed to the knowledge 

of the plaintiff and a suit, brought more than 12 years after, would be barred, 


Appeal by the Plaintiff. 
Suit for khas possession of a tank, or in the alternative, to nay the 
lands assessed with fair rent. 
The material facts and arguments appear from the judgment. 
Babu Gobinda Chandra Dey Roy for the Appellant. 
No one appeared for the Respondent. C. A. Y, 
The judgments of the Court were as-follows : January, 4, 


Caspersz J.—This is one of the numerous appeals involving the 
same question, the right claimed by the plaintiff, the Maharaja of Hill 
Tippera, to assess the miskar (rent-free) tanks situated in his Chakla 
Roshanabad. We have heard the arguments in this appeal and in 
A. A. D. Nos. 1270, 1963, and 2515 of 1910, which may be regarded as 
test cases. The plaintiff's suits have been dismissed in A. A. D. 
Nos. 1270 and 1963 of 1910 in which judgment has just been delivered 
and this appeal, also, must fail. The Subordinate Judge has held the 
suit to be barred because it was brought more than twelve years after 
the defendants’ assertion of adverse title before the Settlement Officer on 
the 26th February, 1896. In the opinions already expressed, the 
plaintiff's suit is not maintainable, because his right to assess rent on 
the mzskay tanks has not accrued. In the present case (which corres-. 
ponds with Suit No. 399 of 1908, of the first Court) no sanad chiti was 
produced or set up by the defendants, their claim was to hold the tank 
rent-free, in virtue of their ancestral title. In so far as that claim is 
concerned it has been found to be hostile and it must be deemed 
hostile so long as the tank is used as such. The appeal is dismissed; 
but without costs, as the respondents do not appear. 

D. Chatterjee J.—In this case the defendants pleaded old ancestral 
rent-free title and also title by adverse possession. Tne defendant No. 1 
however stated in his deposition that his ancestor had got this Jakhzraj 
on payment of gun which is translated as the capitalized value of 
probable rent. The Courts below have held that the payment of gun 
had not been made out but, that the plea of the payment implies the 


* Appeal from Appellate Decree No. 2523 of 1910, against the decree of Babu 
Ashutosh Banerjee, Subordinate Judge, first Court of Tipperah, dated the 28th April, 
1910, reversing that of Babu Sarat. Chunder Bose, Munsiff, 4th Court ones dated 
the 14th Jane, 1909, 
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land was at -one time mal. That it was once the mal of the plaintiff is 
not denied and if the payment of gun is not proved, the land is still mal 
unless any ‘title by adverse possession or otherwise has arisen in favour 
of the defendant. The finding is that the defendant and his predecessors 
have been in possession without paying any rent for over 12 years: that 
by itself is not sufficient for basing a valid titlein bar of the plaintiff’s 
suit as there is no finding as to who dug the tank and when and under 
whose order. There is however the settlement Azatyan shewing that 
about the 26th February, 1896, the defendant No. r claimed the land 
as rent-free and the plaintiff's agent denied the claim. There was thus 
a clear claim of nzskar title unqualified by reference to any document 
and a clear denial of the same by the plaintiff's agent. A complete 
hostile right was claimed to the knowledge of the plaintiff and no suit 
was brought until more than 12 years after. I think that this suit, as 
framed, is clearly karred by limitation and has been rightly dismissed, 
1 agree, therefore, in dismissing the appeal without costs. 
A. T. M. l Appeal dismissed. 








Before Mr. Fustice Mookerjee and Mr. Fustice Teunon,. 
GOKUL KRISHNA DAS AND OTHERS ` 
i v. 
SASIMUKHI DASI.* | 


Partnership, dissolution of—Account settled—Account, when re-opened—Accounts, taking 
of, principle to be applied in— Partnership account—Time, running of—Account up 
to what date—Limitation Act (XV of 1877), Sch. IT, Arts, 106, 120—Remunera- 
tion of partners— Amount improperly withdrawn—Remedy. 

The mere balancing of an account in a book of accounts does not of itself constitute 
an account stated : much less does it constitute am account settled such as the partners 
would not be entitled to re-open except on special grounds, 

Clancarty v, Latouche (1) referred to, ; 

.. Where an account has been rendered and bas long been acquiesced in, unless fraud 

be proved, a Court will not re-open it, although the account may be shown to be erroneous, 

and although no final settlement was ever made, :; 

Scott v Milne (2) referred to. 

The same principle is acted on in taking accounts; charges long improperly made 
and acquiesced in, or long omitted to be made and known so to be, are regarded, in the 
absence of fraud, as having been made or omitted by agreement, This prinoiple has 
no application to the case, where the defendants were fully aware that, as they were in 
charge of the business and kept the accounts, they were liable to render accounts to the 
plaintiff, who, as a gurdanashin lady, could not herself take part in tbe management,” 
or control the account, 
~ Thornton v, Proctor (8) referred to, 

“Bolong as a partnership continues, the statute of limitation does not apply at all as 

between the partners, l 

Obiter ; Where the partnership had not been dissolved before suit, Art, 120 and not 
Art, 106 of the second Schedule of the Limitation Act (1877) was applicable. 

*Appeal from Appellate Decree No. 1615 of 1910, against the deoree of E. P. 
Chapman, Esq , District Judge of 24-Pergunnas, dated the 18th March, 1910, modifying 
that of Babu Aghore Ohandra Hazra, Subordinate Judge of 24-Pergunnas, dated the 
19th July, 1909. 

(1) (1810) 1 Ball & Beatty 420. (2) (1841) 5 Beav, 215; on appeal (1843) 7 Jur. 709, 

(3) (1792) I Anst, 94, BR, R, 558. 
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Harrison v, Delhi and London Bank (1) and Foster v, Hodgson (2) referred -to, - 

In a general account of partnership dealings and transactions, time begins to run 
from the commencement of the partnership, unless some ndconik has since that time 
been settled. by the elena in which oase the last settled account will be the point of 
-departure, 

The accounts must be taken of all dealings and transactions up to the date of the . 
‘dissolution, 

Under ordinary R T the contract of partnership excludes any implied 
contract for payment of services rendered for the firm by any of its members ; conse- 
quently, in the absence of-any agreement to that effect, one partner cannot pasan his 
.o0-partners with any sum for compensation, whether in the shape of salary, commission 
or otherwise, on account of his own treuble in conducting the partnership business ; and 
in this respect a managing partner isin no different position from any other partner. 
This doctrine has been applied even where the amount of the services rendered by the 
partners is exceedingly unequal, In such a oase, a remuneration to be paid to either 
_ partner for personal labour exceeding that contributed by the other is considered as left 
to the honour of the other, and where that principle is wanting, a Court of justice can 
not supply it. Where, however, it is the duty of each partner to,attend to the- partner- 
ship business, and one patner in breach of his duty wilfully leaves the other to carry on 
the partnership business unaided, the Court may, upon dissolution of partnership, 
decree an allowance in favour of the partner who has carried on the business alone. -` 

Where the defendants have, from tima to time, withdrawn large sums of money 
from the partnership business, and applied them to establish other firms from which 
they have earned large profite, ethe plaintiff is entitled at her option, either to take 
‘interest or the profits nade by the use of the funds, 

Appeal by the Defendants. 

Suit for dissolution of partnership business, for adjustment of accounts 
‘and for incidental reliefs. 

The material facts and arguments appear from the judgment. 

| Babus Bepin Behary Ghose and Mohint Mohan Chatterjee for the 

Appellants. 
~ Babus Tarakishore Chadians 4 Braja Lal Chakravarti and Satis 
‘Chandra Mukerjee for the Respondent. C. A. V. 


The judgment of the Court was delivered by 


_ Mookerjee J—This appeal is directed against the preliminary decree 
in a suit for dissolution of a partnership business, for adjustment of 
accounts, and for incidental reliefs. The claim of the plaintiff related 
to four firms, in respect of which she alleged that her husband, and after 
-his death, he herself, was partner with the defendants. In the original 
-Court, the suit was dismissed on the ground that all the partners had not 
-been joined as defendants. The District Judge, on appeal, reversed that 
decision, and gave the plaintiff an opportunity for the proper constitution 
of the suit. Upon remand, the Subordinate Judge held that the plaintiff 
was entitled to a decree for dissolution, and gave directions as to the 
mode in which the business was to be dissolved and accounts taken, 
Upon appeal, the learned District Judge has affirmed this decision with 
two important variations, namely, #rsé that the plaintiff was entitled to 
„a decree for dissolution in respect of one of the firms only, from the 
income of which the other firms appear to have been established by the 
- (1) (1882) I, L, R, 4 All 437, (2) (1812) 19 Ves, 180, ; 
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defendants ; and, secondly, that the plaintiff was not entitled to interest 
‘on sums overdrawn by the defendants, The defendants have appealed 
“to this Court, and, on their behalf, the decree of the District Judge has 
been assailed substantially on two grounds, namely, first, that the 


Sasimukhi. directions, as to the mode in which the accounts: are to be taken are 


Maokerjee, 


—— 


J. unjust and erroneous ; and secondly, that the defendants are entitled to 


‘remuneration on account of their services in the management of the 
firms, The plaintiff has contested the validity of these arguments, and 
has further urged that she is entitled to claim interest on amounts over- 
drawn by the defendants, We may add that, when the appeal was first 
called on for hearing, it was argued, on behalf of the defendants 
appellants, that the suit was not properly constituted, as parttes interested 
in the partnership had not been served with notice, either in the primary 
Court or in the Court of appeal below, We thereupon directed notices 
- to be issued uponsuch persons. But they have not entered appearance 
in response to the notice ; in other words, inspite of the best efforts of the 
plaintiff, no one has come forward to claim an interest in the partnership 
transactions. We are satisfied that there is no substance whatever in the 
contention that the suit, as framed, is open to objection on the ground 
- of defect of parties. We shall, therefore, proceed to consider the objections 
urged against the decree of the District Judge. 
The first point taken on behalf of the defendants is that the Distirct 
Judge has not given proper directions as to the manner in which the 
accounts are to be taken, It has been suggested that the plaintiff is 
not entitled to claim any account at all by reason of her laches. The 
partnership was commenced on the 19th November 1883, between the 
‘husband of the plaintiff and the defendants, The husband of the plaintiff 
‘died in 1887. It has been found that, since his death, the business has 
‘been conducted on the assumption that the plaintiff was a partner. 
Consequently, no question arises, whether the partnership was or was 
not dissolved in 1887, under clause (10) of section 253 of the Indian 
Contract Act. That section provides that, in the absence of a contract 
-to the contrary, the relations of partners are determined by the death of 
any partner. There is no direct evidence to shew what was the contract 
between the parties in this respect at the inception of the partnership ; 
-but the Subordinate Judge has held—and his view does not appear to have 
beeen contested before the District Judge—that the conduct of the parties 
since 1887 shews that there must have been a contract between the 
original parties, that the partnership would not be dissolved by the death 
of any partner. There is no room for the theory that, after the death 
-of the husband of the plaintiff, a new partnership was constituted between 
herself and the surviving partners. The true view is that the original 
partnership was continued by common consent, with this difference that 
the plaintiff replaced her husband, and this condition of things can be 
explained only on the hypothesis that.the contract between the founders 
of the partnership was that it was not ta be dissolved by the 
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death of any of the partners. The position, since 1887, has con- 
sequently been that the defendants have managed the business 
and kept the accounts ; the plaintiff, as a purdanashin Hindu lady 
could hardly be expected to take an active interest in the actual manages 
ment of the trading concern. She might, no doubt, have employed an 


agent to examine the accounts from time to time. Indeed, the case for on 


the defendants is that the accounts were settled from year to year. This, 
however, has been negatived by the Courts below, and, in our opinion, 
very properly. It is well-settled that the mere balancing of an account 
in a book of accounts does nos of itself constitute an account stated ; 
much less does it constitute an account settled such as the parties would 
not be entitled to re-open except on special grounds. Clancarty v, 
Latouche (1). The contention of the defendants, that there has been. 
a settled account, cannot, therefore, be sustained ; nor can the position 
be maintained, that there has been such acquiescence on the part of the 
plaintiff as to disentitle her to claim an account. No doubt, where an 
account has been rendered and has long been acquiesced in, unless fraud 
be proved, a Court will not re-open it, although the account may be 
Shewn to be erroneous, and although no final settlement was ever made: 
Scott v. Milne (2). The same principle is acted on in taking accounts ; 
for charges long improperly made and acquiesced in, or long omitted to 
be made and known so to be, are regarded, in the absence of fraud, as 
having been made or omitted by agreement. Zzornton v. Proctor (3): 
This principle has obviously no application to the present case. The 
defendants were fully aware that, as they were in charge of the business 
and kept the accounts, they were liable to render accounts to the plain- 
tiff, who, as a purdanashin Hendu lady, could not herself take part in the 
management, or control the accounts. As already explained, their case 
is that such accounts bave been rendered. This defence has failed, 
They cannot now very well turn round and contend that they were 
under the impression that the accounts, as entered by them in the books 
of the firm, were accepted by the plaintiff. But, although the plaintiff 
is not disentitled to claim an account, the question may very well arise 
as to the extent to which the accounts are to be taken. No question of 
limitation obviously arises. As the partnership had not been dissolved 
before suit, Article 106 of the Limitation Act, 1877, would have no 
application [Harrison v. Delhi and London Bank (4)] ; in other words, as 
put in Foster v. Hodgson (5\ so long as a partnership continues, the 
statute of limitation does not apply at all as between the partners. 
Article 129 would, consequently, govern the present suit. If, therefore, 
no question of limitation arises, the point requires consideration, what is 
the period for which the accounts have to be taken ? There can be no 
question that the time from which the account is to begin, in a general 
account of partnership dealings and transactions, is the commencement 
(1) (1810) 1 Ball and Beatty 420. (3) (1792) 1 Anst. 94, 8 R. R. 658, 


(2) (1841) 6 Beay, 216 ; on appeal (1843) 7 Jur. 709. (4) (1882) I. L. R, 4 AIL 437, 
(5) (1812) 19 Ves, 180, 
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of the partnership, unless some account has since that time been settled 
by the partners, in which case the last settled account will be the point 
of departure. Cook v. Collingridge (1). . In the present case, there has - 
heen no such settled account ; ; consequently, the accounts must be- 
taken from the inception of the partnership. It is clear also, that the- 
accounts must be taken of all dealings and transactions up to the date of 
the dissolution. Beak v. Beak (2) and Fones v. Noy (3). It has been 
contended, however, with considerable force, by the learned vakil for 
the defendants appellants that, as the plaintiff was entitled to exercise 
her right of examining the books and acoounts of the firm by an agent 
appointed by her for that purpose, [Beavan v. Webb (4)], and as she has- 
never chosen to exercise such right, it would be a. great. hardship upon. 
the defendants if they were called upon now to justify the purchases and. 
sales on account of the firm at this distance of time, many years after 
the transactions haye taken place. The learned vakil for the plaintiff 
respondent has appreciated the force of this contention, and has stated 
that the plaintiff is not anxious to require the defendants to justify the 
ordinary items. Her grievance is that sums have been paid out in an 
obviously unauthorised manner, and that the defendants ought to be 
called upon to account for such sums. The payments so made have 
been classified under four heads, namely, frst, sums paid by way of 
remuneration to the defendants ; secondly, sums paid to Mohesh Chandra 
De, the nephew of the husband of the plaintiff, or to creditors of 
Mohesh ; ¢#vdly, sums paid to Bindubashini, the widow of Mohesh 
Chandra ; and, fourthly, sums paid to the defendants which they have 
invested in. very profitable business. In so far as payments of the first 
of thése four classes are concerned, we shalledeal with the matter when 
we consider the second ground urged by the appellants. In so far as the 
second and third classes of payments are concerned, the defendants are 
obviously liable to render an account. Their case throughout has been 
that Mohesh Chandra De was one of the partners of the firm, and that 
after his death, his widow also continued to bea partner. This defence 
has completely failed. The payments made to Mohesh or his creditors 
or to his widow cannot, therefore, be justified on the ground that they 
were payments made to a partner. But it has been suggested, on behalf 
of the defendants, that Mohesh had rendered services to the firm, for 
which he was entitled to remuneration. That is a question which 
remains to be investigated ; if it is established that Mohesh was entitled 
to remuneration for services rendered, areasonable amount of remunera- 
tion may be set off against the sums paid out to him, his creditors, or his 
widow. The remainder, however, must be deemed as unauthorised 
payments, for which the defendants are bound to render an account. 
In so far as payments of the fourth class are concerned, it is clear that the 
defendants are liable to render an account. If it is established that they 


(1) (1823, 1825) Jac. 607, 23 R. R, 155, 767. (3) (1833) 2 M. & K. 123, 39 R. R, 160. 
(2) (1674) Finch 190. (4) (1901) 2 Ch. 59. 
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have withdrawn sums from the partnership business and applied them 
for purposes “unconnected therewith, they are bound to render an 
account for the sums so withdrawn. It follows, consequently, that the 
defendants are liable to render an account from the commencement of 
the partnership business, that unless fraud is established, the ordinary 
items relating to purchases and sales in respect of the business are not 
to be challenged, but that the defendants must render an account ‘with: 
regard to the four 'classes of payments just mentioned. 

The second point taken on behalf of the defendants is that cig 
were entitled to remuneration on account of their services in the 
management of the firm.’ We are of opinion, that this contention is 
well-founded. It may be conceded, as put by Lord Wynford in 
Thompson v. Williamson (1), under ordinary circumstances, the contract 
of partnership excludes any implied contract for payment of services 
rendered for the firm by any of its members; cofisequently, in the 
absence of any agreement to that effect, one partner cannot charge his 
co-partners with any sum for compensation, whether in the shape of 
salary, commission or otherwise, on account of his own trouble in con- 
ducting the partnership business ; and in this respect a managing partner 
is in no different. position from any other partner. Hutcheson v. 
Smith (2). This doctrine has been applied even where the amount of 
the services rendered by the partners is exceedingly unequal. In such 
a case, a remuneration to be paid to either partner for personal labour 
exceeding that contributed’ by the other is considered as left to the 
honour of the other, and it has been. said that, where that principle is 
wanting, a Court of justice cannot supply it [Webster v. Bray (3), 
where an allowance for trouble was made to the ‘defendant, because ‘it 
was offered by the plaintiff ; Robinson v. Anderson (4), where no allowance 
was offered and none was given bythe Court]. Where, however, it is 
the duty of each partner to attend to the partnership business, and one 
pattner in breach of his duty wilfully leaves the other to carry on the 
partnership business unaided, the Court may, upon dissolution of partner- 
ship, decree an allowance in favour of the partner who had carried on 
the business alone: AÆzrey v. Borham (5). In the case before us, the 
circumstances are paculiar; the plaintif is a purdanashin lady and is 
unable by reason of her station in life, to take an active interest in the 
management of the partnership business, the résponsibility for the 
conduct of which has naturally been thrown upon the defendants. In 
view of these facts, we expressed our opinion that it was just and equit- 
able that some allowance should be made in favour of the defendants. 
The plaintiff thereupon offered remuneration at the rate of Rs. 150 a 
year. In our opinion, this is- reasonable, and we direct accordingly that 
when the accounts are taken; the defendants be credited with remunera- 
tion at the rate of Rs. 150 a year from the time of the death of the 


(1) (1831) 7 Bligh N.B, 482, (3) (1849) 7 Hare 159. 
(2) (1842) 6 Ir, Eq. 117. (4) (1855) 20 Beav. 98. 
(5) (1861) 29 Beay, 620, . 
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husband of the plaintiff. If the defendants have credited themselves 
with any sum in excess of Rs. 150 a year, by way of remuneration, they 
must account for the difference. 

The point urged on behalf of the plaintiff against the decree of the 
District Judge, raises the question, whether the defendants are liable to 
pay interest on sums withdrawn by them from the partnership business, 
The learned District Judge has disallowed the claim for interest, and 
the learned vakil for the defendants has sought to justify this view by 
reference to the case of Meymott v. Meymott (1). He has argued that 
except where there has been fraudulent’ retention, as in Hutcheson v. 
Smith (2), Or an improper application, as in Zvans v. Coventry (3), a 
partner ought not to be charged with interest on money of the firm in 
his hands : Wedsterv. Bray (4), Stevens v. Cook (5). It may be conceded 
that this is a sound rule, but, in our opinion, it is of no assistance to the 
defendants. The c&se for the plaintiff is—and her allegation has been 
accepted by the Courts below—that the defendants have, from time 
to time, withdrawn large sums of money from the partnership business, - 
and applied them to establish other firms from which they have earned 
large profits. Under these circumstances, it is difficult to appreciate 


how the defendants can resist the :claim for interest. Ifthe money had 


been retained and laid out judiciously or applied for the legitimate 
expansion of the business of the firm, the plaintiff would have been 


entitled to the additional profit. This is clearly a case where some of. 
the partners have, without the assent of the other partner, wrongfully 


used in trade funds which were not their exclusive property. They are 


clearly liable to restore the property and to make the owner proper 


compensation. In our opinion, the plaintiff, under these circumstances, 


would be entitled, at her option, either to take interest or the profits 


made by the use of the funds. Although she claimed the latter alterna- 


tive in the original Court, she has not put forward any such claim before 


us; she has contented herself in this Court with a claim for interest. 


This is clearly unanswerable : Yates v. Finn (6), Booth v. Parkes (7), 


and Docker v. Somes (8). When the accounts, therefore, come to be taken, 
not only must the defendants account for all sums:overdrawn by them 
and applied for purposes unconnected with the firm, but also pay interest 
thereon at 12 percent. per annum from the date when the sums were 
over-drawn to the date of the final decree of the lower Court. 

The result is, that the appeal and the cross-objections must both 


be allowed in part ;the decree of the District Judge will be varied and 
the accounts will be taken in the manner explained in this judgment. 


Subject to the variations indicated, his decree will be affirmed. There 
will be no order as to the costs in this Court, 


ATM. Appeat and cross-objection allowed in part. 
(1) (1862) 81 Beav, 445. (5) (1859) 5 Jur. N. 8, 1415. 
(2) (1842) 5 Ir. Eq. 117. _ (6) (1880) 13 Ch. D. 839. 
(3) (1857) 8 DeG. M. 4 G. 835. (7) (1829) Beatty 444; 1 Moll. 465. 


(4) (1849) 7 Hare 159, (8) (1834) 2 My. & Ke-655. 
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Before Sir Lawrence Fenkins, K. C. 1 E., Chief Justice 
and Mr. Fustice N. Chatterjee. 
JANAKI DASS AND OTHERS 
V. 
THE BENGAL NAGPUR RAILWAY COMPANY LD* 


Indian Railways Act (1X of 1890), Sees. 77, 7140—Railway Company—Transport 
of goods—Loss—Notice for compensation, requirements of—Re-weighment— 


Shortage certificate—-Refusal by consignee to take delivery-~Sale, not lawfully Dece 


conducted, effect of —Damages, whether consignee entitled to. 

A person is not entitled to any compensation from a Railway administration for non- 
delivery of goods entrusted to it for carriage, unless the olaim has been preferred in 
writing to the Manager or Agent, as required by the provisions of section 77 of the 
Indian Railways Act, and unless the method of service of notice permitted by sec- 
tion 140 has been followed, 

A Railway administration is not required by law either to re-weigh goods or to 
certify shortage at the time of delivery. , 

Where the goods entrusted to a Railway Company for carriage lay at the oon- 
signee’s risk in the Railway Company’s custody, by reason of their failure to take delivery 
as the Company’s servants refused to re-weigh them or issue a shortage certificate, 
and the goods were sold by the Company without the sale being duly advertised for the 
period prescribed by the Indian Railways Act: 

Held, that even if the sale be treated as a conversion, the consignees would not be 
_ entitled to damages, as they have failed to show that they have suffered any by the 
irregularity in the conduct of the sale. 

Appeal by the Plaintiffs, 

Suit to recover goods or, in the alternative, damages. 

Plaintiffs Nos. 1 to 3, with a view to send to the aral of the 
plaintiffs Nos. 4 to 6 in Calcutta, deposited with the defendant Railway 
Company on the 11th January, 1907, 580 maunds of rice, put into 290 bags 
at the rate of 2 maunds in each bag, for being carried from Raigarh to 
Shalimar Station, and were granted a receipt for the same. The goods 
were ready for delivery on the 17th January ; and onthe 2oth January, 
the gomastha of plaintiffs Nos. 4 to 6, asked for delivery of the goods, 
but refused to take them because they were damaged, and because two 
bags were short ; and he asked to have them re-weighed. The Railway 
clerks demanded demurrage due, and refused to re-weigh them and issue 
a shortage certificate. The plaintiffs’ gomastha having refused to pay 
demurrage or take delivery without re-weighment, the goods Jay in the 
custody of the Railway Company, and notices for the sale of the goods 
were subsequently published in the local newspapers on the 27th 
April, and the sale was held on the 9th May, without being duly 
advertised for 15 days. Out of the sale proceeds, wharfage and freight 
were deducted, and the balance was remitted to the plaintiffs’ solicitors. 

It appeared that on the 15th March, 1907, the solicitors for the 
plaintiffs wrote to the Goods Superintendent of the Railway Company 
as follows ; 


* Appeal from Appellate Deoree No. 988 of 1909, against the decree of F, Roe, Esd, 
District Judge of Twenty-four Pargannas, dated the 10th February, 1909, affirming 
the decree of Babu Rajkrishna Banerjee, first Subordinate Judge of Alipore, dated the 
10th August, 1908. 
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“Unless you forthwith: comply with the request contained herein, 
our clients will hold the Railway Company ‘liable for all loss which 
they may sustain for such non-delivery and they will not be liable 
to pay any demurrage for the goods owing to the default on the part 
of the Railway Company.” _ 

The plaintiffs then brought this suit for ‘recovery of the goods or, 
in the alternative, for damages. 

| The Court of first instance dismissed the plaintiffs’ suit.. On appeal, 


‘he learned District Judge held that the claim to compensation was 


sufficient within the meaning of section 47 of the Railways. Act, but. 
although the sale was not lawfully conducted, no damages could be said: 
to haveaccrued to the’ plaintiffs by the irregularity, and he affirmed 
the decision of the first Court. ee 
"Against this decision, the plaintiffs appealed to the High Court. 

Mr. Hyam and Babu Probodh Chandra. Roy for the Appellants. ` 

Mr, S. P. Sinka and Bapu Manmatha Nath Mukerjee ` for: the. 
Respondent. C. A. Ve 

The following judgments were delivered : 

Jenkins C. J.—On the rith January, 1907, the plaintiffs delivered’ 
to the defendant Company 290 bags of rice, weighing 580 maunds for. 
carriage from Raigharh to Shalimar. The goods have not been-deli- | 
vered, and the plaintiffs now claim either ey: p! me goods or 
Rs, 2,280-10 by way of damages. 

The Subordinate Judge dismissed the suit and his decree was 
confirmed by the District’ Court. From this confirming decree, the 
present appeal has been preferred. 

As the case comes before us by vay’ of appeal from NG 
decree, it is necessary to see what the facts are as found by the OREL 
appellate Court, for by its findings, we are bound. i 

It is common ground that of the 290 bags, all but'2 reached Shalimar; 
and these 2 were lost. 

The plaintiffs’ case is that the 288 bags that arrived were partly 
empty and according to the District Judge, “their only real complaint 
is that the goods clerk refused to re-weigh the goods and issue a short certi-; 
ficate:” And. the learned Judge goes on to say: “On this we must: 
find that the facts were that when the appellant went to take delivery: 
of the goods, demurrage was due and that they refused to take delivery: 
without re-weighment and also-refused to pay demurrage. Clearly on-such. 
a finding, the Railway Company were not bound to deliver the goods.” 
Later ‘in his judgment, the District Judge says of the plaintiffs : 
“They refused to take-delivery of the -goods which were constgned 
to them, except on certain conditions with which the Railway (Company): 
were not required by law to comply. They demanded a re-weighment and 
a certificate of shortage, The Railway (Company) is not required by 
law either to re-weigh or to certify shortage.” 

The. result then is that of thë 290 bags, 2 were not delivered 
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because they were lost, and non-delivery of the rest was due to the fact CIVIL. 
that the plaintiffs would only take delivery on a condition they were not 3919, 
entitled. to impose. ` | juan ak 
I will first deal with the two lost bags. Where a Railway 1% 

administration fails to deliver goods entrusted to it for carriage, it may ang 
be shewn that the goods were lost, and then the provisions of Chapter VII Oo. La, 
of the Indian Railways Act, 1890, apply. “Among those provisions is 
that contained in section 77 which enacts that '' a person shall not be 
éntitled to compensation for the loss...s0......of goods delivered to be 
carried unless his claim to the compensation has been referred in writing 
by him or on his. behalf to the Railway administration within 6 months 
from the date of the delivery of the............goods for carriage by 
Railway.” By section 140 it is provided: `" Any notice or other document 
required or authorised by this Act to be served on a Railway administra- 
tion may be served, in the case of a railway administered by the Govern- 
ment or Native State, on the Manager, and, in the case of a railway 
administered by a Railway Company, on the Agent in India of the 
Railway Company, (a), by. delivering the notice or other document 
to the Manager or Agent, or (4) by leaving it at his office, or 
(c) by forwarding it by post in prepaid letter addressed to the 
Manager or Agent at his office and registered under Part III of the 
Inidan Post Office Act, 1866.” The method of service permitted by 
this section has not been followed; nor has it been shewn that the 
claim has been otherwise preferred to the Railway administration so as 
to satisfy the requirements of section 77. 


The correspondence with the Goods Superintendent was manifestly 
insufficient for that purpose, and on this point, I accept the view of the 
Subordinate Judge in preference to that of the District Judge. 

The suit, therefore, as to the 2 lost bags must fail on this ground. 

The position as tothe 288 bags is different. The inference suggested 
by receipt (Exhibit I) is that each bag at the time of delivery to the 
Railway administration contained 2 maunds and the discussion before us 
has proceeded on that footing. 

Now itis no one’s case that these 288 bags were lost. On the 
contrary they have been sold by the Railway Company. But though 
they were sold, the weight of the rice sold was only 427 maunds and not 
576 maunds, as it should have been. How there was this difference in 
weight has not been clearly explained, nor is there any definite finding 
by the lower appellate Court on the point. There is, however, no 
suggestion that the Railway administation is in possession of the goods 
or that it has been guilty of wilful misfeasance in regard to them, and 
the only inference appears to be that the difference in weight represents 
goods which have been lost or destroyed. 

The position then would seem to be that the suit must fail either for 
failure to comply with the provisions of section 77 of the Indian Railways 


Jenkins, O J. 
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. CIVIL. Act or-because the goods were at the plaintiffs’ risk by reason of their’ 


1912, failure to take delivery. 
Janaki Dass „As to the rest of the goods, that is to say, the 427 maunds, the 
pr position is this :` The goods were sold by the Railway Company as the 
Maco ey, plaintiffs failed to take delivery, but in so selling, the Railway Company 
‘Go. Ld, failed to observe the provisions prescribed by the Indian Railways Act. 
The sale was, therefore, not in accordance with law. 

But ‘even if it be treated as a conversion, what is the consequence ? 
The plaintiffs would be entitled to damages. But according to: the 
findings of the lower appellate Court, no’damages have been suffered. 

Then it-is objected by the plaintiffs that the Railway Company was 
- not entitled to deduct wharfage. This rests on their contention that the 

notification of the 3rd July, 1902 was of no legal effect. But the 
plaintiffs cannot be allowed to advance this argument’ at this RABS for 
the first time, seefng that it depends on proof of facts. 

It clearly was not taken before the Subordinate Judge ; it is not to be 
found in the grounds of appeal to the District Court, and there 1 is no 
reference to itin the judgment of that Court. 

The result then is that the decree of the lower appellate Court must 
be confirmed with costs. ; : 

N. Chatterjee J.—I agree. 
ANRC ` 


Jenkins, C. J, 
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Appeal dismissed, 
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Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fustice q. 
and Mr. Fustice N. Chatterjee, 
BENGAL NAGPUR RAILWAY COMPANY, Lop. 
v. 
RAMPRATAP GHANESWAM DASS.* 


Indian Railways Act (IK af 1890), See 47~—Wharfage— General'rules made by a 
Railway Company. 


Rales adopted by a Railway Company, though not originally prepared by it, would 
come within the description of ‘general rules’ referred to in section 47 of the Indian 
Railways Act, and the rules s5 adopted, if then sanctioned by the Governor General 
in Council and published in the Guzette of India would satisfy the requirements of the 
section. 


Hari Sinha v. Bengal Nagpur Railway Company (1) distinguished and explained, 


Application by the defendant under section 25 of the Provincial 
Small Cause Courts Act. 

Suit for refund of wharfage charges alleged to have been illegally 
realised from the plaintiff. 

The material facts and arguments appear sufficiently from the 
judgment of Jenkins C. J. 


Mr, Bagram and Babu Manmatha Nath Mukerjee for the Petitioner. 
The Opposite party in person. CG. A. V, 


e 


The following judgments were delivered : 


Jenkins C. J.—This application arises out of a suit brought against 
the B.N. Ry. Co. for the refund of wharfage charges alleged by th 
petitioner to have been illegally realized from him, 


A decree was passed against the Ry. Co. in the petitioner’s favour, 

Tne Railway Company then obtained a Rule under section 25 of 
the Provincial Small Cause Courts Act, 1887, questioning the validiry 
of this decree, and it is with that application that we are now concerned. 

Having regard to the circumstances of the case and the materials on 
the record, the only point that arises for decision is whether rules have 
been mada, sanctione1 and published as prescribed by section 47 of the 
Indian Railways Act, 1890, which entitled the Railway Company to make 
the wharfage charges claimed by them. l 

Section 47 provides that “every Railway Company............ shall 
make general rules consistent with this Act..,......... for regulating .the 
terms and conditions on which the Railway Administration will ware- 
house or retain goods at any station on behalf of ‘the consignee or 
oWoer.” Itis however enacted by suy-section (3) that a rule made 
under this section shall not take efect until it has received the sanction 


c 


* Civil Rule, No 4273 of 1911, against the decision of Babu Nistaran Ban 
Small Cause Court Judge at Sealdah, dated the 29th April, 1911, 
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of the Governor-General in Council and been published in the Gazette 
of India. 

The rules on which the Railway Company relies are those which 
were published in the Gazette of India on the 3rd of July, 1902, and 
those rules were sanctioned by the Governor-General in Council. 

But the question is whether they were made by the Railway 
Company. l 

Rules adopted by the Railway Company, though not originally 
prepared by it, would come within this description, and rules so adopted, 
if then sanctioned by the Governor-General in Council and published 
in the Gazette of India would satisfy the requirements of section 47. 

It is not clear that the learned Judge considered the case from this 
point of view. Moreover he appears to have regarded the decision in 
Hari Lal Sinha v. The Bengal Nagpur Railway Company (1), as in some 
measure governing* this case. 

But that is not so: that case came before the High Court ona 
reference under section 69 of the Presidency Small Cause Courts Act 
with the limitations that procedure implies, and the decision turned 
wholly on the finding of the Small Cause Court, that it had not been 
proved that there were rules made, sanctioned and published as required 
by the Act. 

Here, on the other hand, the question is whether the rules were so 
made, sanctioned and published, and this question must be considered 
afresh by the Court of Small Causes in the light of the above remarks. 

It is to be regretted that any doubt on this point should be 
permitted to continue. 

The remedy is simple and it may réasonably be hoped that it will 
be applied, so that Railway Companies may be spared the expense and 
annoyance of that class of litigation of which the present suit is a type. 

The Rule is therefore made absolute, the decree ofthe Small Cause 
Court is set aside, and the case sent back tothe Small Cause Court for 
a fresh hearing in the light of the above remarks. The parties wlll be 
at liberty to adduce further evidence for the purpose of establishing 
or negativing the identity of the rules (if any) made by the Railway 
Company with those sanctioned and published ; and I would here remark 
that it is not necessary, as the learned Judge seemed to suppose, that 
this identity should appear on the face of the Circular or the Gazette. 

The costs of this application, which we assess at two gold mohurs, 
and of the suit up to this stage, will abide the result of the rehearing. 


N. Chatterjee J.—I agree. 


A. N. R C. Rule made absolute. 
(1) (1910) 13 O. L. J. 150. 
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Before Mr. Fustice Mookerjee and Mr. Fustsce Coxe. 
RAJ KUMAR ROY 


v. 
HAREKRISHNA CHAKRAVARTI.” 
Consent deoree, setting aside of, effect of. 

“ When a consent decree has been set aside on the ground that the decree was passed 
on compromise in excess of the authority of the pleaders of the parties, the effect is to 
revive the original suit whioh was ended by the compromise decree. 

Khettra Mohan v. Mangobinda (1) distinguished and doubted. 

Application for Revision by the Defendants. 

Suit for recovery of possession of land. 

The material facts and arguments appear from the judgment, 

Babu Surendra Chandra Sen for the Petitioner. 

Babu Dwarka Nath Mitter for the Opposite Party, 

The judgment of the Court was delivered by 

Mookerjee J.—There is no controversy as to ,the circumstances 
under which the orders, now assailed on the ground that they were made 
without jurisdiction, were passed by the Court below. The petitioners 
were defendants in an action for recovery of possession of land com- 
menced against them by the plaintiffs opposite party in the Court of 
the Munsiff of Faridpore. That suit terminated in a consent decree 
made on the 30th March, 1906. In 1909, the petitioners brought a suit 
in the same Court to set aside the consent decree on the ground that it 
had been made on the basis of a compromise assented to by their pleaders 
in excess of their authority. They also alleged that the compromise had 
been brought about by fraud. On the 16th April, 1910, the suit was 
decreed. It was found that the allegation of fraud was not established but 
that the pleaders for the petitiqners had acted in excess of their authority. 
The result was that the consent decree was set aside. Thereupon on 
the rst June, 1910, the Court made an experte order for revival and 
rehearing of the suit. The petitioners asked the Court to reconsider 
the matter but their application was refused on the 9th July. We are now 
invited to set aside the orders made on the Ist June and the 9th July, 
on the ground that they were passed without jurisdiction, The learned 
vakil for the petitioners has contended that the effect of the setting aside 
of the consent decree is not a revival of the suit which was terminated by 
that decree and that the only remedy of the plaintiffs opposite party is 
to institute a fresh suit for the enforcement of their rights even though 
such a suit might be defeated by the plea of limitation. In support of 
this position, he has placed reliance upon the case of Kkhettra Mohan 
Barik v. Mangobinda Fal (1). In answer to this contention, reliance 
has been placed by the learned vakil for the opposite party upon the deci- 
sion of this Court in the cases of Bidee Solomon v. Abdul Azeez (2) and 
Sarbesh Chandra Bosu v. Khetra Pal Singh (3). In our opinion the view 
taken by the Court below is correct and the Rule ought to be discharged. 


* Civil Rule No. 4276 of 1910, against the orders of Babu Akhoy Kumar Ñircar, 
Subordinate Judge of Faridpur, dated the Ist June and 9th July, 1910. 
(1) (1810) 14 0. W, N. 558. (2) (1881) I L, R6 Calc, 687. 
(8); (1910) J1 O, L, J. 848. 
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As a matter of principle, there can in our opinion be no doubt that 
when a consent decree has been set aside on the ground that the decree 
was passed on a compromise in excess of the authority of the pleaders 
of the parties, the effect is to revive the original suit which was ended by 
the compromise decree. But the learned vakil for the petitioners has 
contended that this view is opposed to that taken in the case of Khettra 
Mohan Barik v. Mangobinda Pal (1) upon which he relies. That case, 
in our opinion, is clearly distinguishable. There the decree made by 
consent was set aside in a suit commenced in a Court of equal jurisdiction, 
and the learned Judges appear to have held that a Court of equal jurisdic- 
tion had no authority to direct a revival of the suit which had been 
originally tried in another Court. Whether the decision in question can 
be defended on principle, may be a matter for serious consideration 
when another case precisely of the same character comes before the 
Court.- Itis sufficyent for our present purpose to hold that in this case 
aś the decree was set aside by the Court which had originally passed it, 
no question can arise as to the competency of the Court to direct a 
revival of the suit which it had tried and which had been terminated by 
the compromise decree. The view we take is supported by the cases of 
Bibee Solomon v. Abdool Azeez (2), Sarbesh Chandra Bosu v. Khetra 
Pal Singh (3) and Sarat Chunder Ghose v. Kartik Chunder Mitter (4), 
in each of which cases an order of the description made by the Court in 
the present case was made, apparently without any question that it was 
open to the Court to set aside the consent decree and to direct a revival 
of the original suit. See also Veale v. Gordon Lennox (5). We may point 
out that there is analogy to support this view. It cannot be disputed 
that when ‘an ‘order of dismissal of assuit is set aside, whether upon 
review or by reason of an order made under sections 1603 of io8 of the 
Code of 1882, the effect is to revive the original suit. It cannot also be 
disputed that in execution proceedings, if the order by which the pro- 
ceedings have términated is ultimately set aside, even by a separate suit, 
the result is to restore the proceedings. To take one illustration only, if 
an execution sale is set aside on the ground that it has been improperly 
held, the result is substantially to revive the execution proceedings and 
to allow the decree-holder to carry thein on as if no sale ever took place ; 
and if he makes an application in this behalf, no question ‘of limitation 
atises: Issurree Dassee v. Abdool Khalall (6), Qamaruddin v. Fawa htr (7) 
Rahim Ali Khan vy. Phul Chand (8). In our opinion it would be clearly 
illogical to hold that it is open to the petitioners to have the decree, by 
which the original suit was terminated, vacated on the ground that the 
decree had been improperly made, and at the same time to insist that the 
plaintiffs are not entitled to an adjudication by the Court upon their rights. 


(1) (19:0) 140. W. N. 558 (5) (1902; A. 0..465. 
(2) (1881) I. L.,.R 6 Cale, 687, (6, (18786: 1. L. R. 4 Cale, 415. 
(3) (1910) 11 O. L. J. 346. (7) (1905) I L R 27 All. 334, 


(4) (1883) I. Ly R, 9 Cale, 810, : (8) (1896, I. L. 18 All. 482. : 
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The result, therefore, is that the orders made by the Court below Cyu, 


must be affirmed and this Rule discharged with costs. We assess the 1910, 


hearing fee at two gold mohurs. Raj Kumar 
Rule discharged, v, 
A. T. M. ; 8 Harekrishna. 





Mooker ee, J. 


Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee, et 


RAKIMUDDIN AHMED oe 
V. apa 
NAIMULLA.* a 


February, 13. 


aana na 


Provincial Small Cause Courts Act ( IX of 1887), Sch. TI— Money extorted by way 
of bribe, suit for—Suit, if cognisable in Small Oause Court—Hecision, High Court's 
power of —Hupedience. 

A suit for recovery of a sum from the defendants, being the amount of a bribe 
extorted by them from the plaintiff to induce them not to do certain aots, is cognisable 
by the Court of Small Causes. ° 

High Court refused to interfere in revision merely on the ground of expedience, 

Application by Defendant No, 2 

Suit for recovery of money. 

The material facts appear sufficiently from the judgment. 

Mr. S. P. Sinha (with him Babu Prakas Chandra Majumdar) for ~ ~ 
the Petitioner. 

Babu Dwarka Nath Mitter for the Opposite party. 

The judgment of the Court was as follows: 


This is a Rule taken out by the second defendant in a Small Cause 
Court suit cilling upon the plaintiff to show cause why the judgment 
and decree of the Small Cause Court Judge against defendant No.1 and 
himself should not be set aside, 

The petition alleged certain grounds which the learned counsel for 
the petitioner has not pressed before us. 

It appears that the said suit was brought by the plaintiff to recover 
from the three defendants, who are police officers, asum of Rs. 155 
alleged to be the amount of a bribe, which was extorted by those police 
officers, to induce them to restrain from searching the house of Monglu, 
the petitioner’s brother and so putting him to shams. The Small Cause 
Court Judge has in a very lengthy judgment come to the conclusion 
that the claim was proved and has passed a decree for the amount claimed. 
We are now invited to set that decision aside. 

In the first place it is clear that the Small Cause Court had jurisdic- 
tion to try the case, inasmuch as it is not a suit which falls within the 
second Schedule to the Provincial Small Cause Courts Act. It may be 
that the omission to include such a suit in that Schedule is due to the 
fact that such suits are extremely rare and it never occurred to the 
framers of the Act to make a regular class of them as suits to be ex- 
cluded. It may also be a matter of regret that a suit of this naturé 


*Oivil Rule No 3998 of 1910, against the decision of Moulvi Ali Ahmad, Small 
Cause Court Judge of Rungpur, dated the 2lst May 1910. 
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ee should have been brought ina Small Cause Court and thus the unsuccess- 
1911, ful party be deprived of an appeal upon the facts. But as the law stands, 
Rakimatdin there is nothing to prevent the Small Cause Court from taking cognizance 
A of the suit, and it would be impossible for us to interfere in revision 
Naimulla. merely on grounds of expedience. l 
a It is argued for the petitioner that the decision is wrong because it 
was based upon the evidence of accomplices, which was not corroborated. 
As to this, the learned Judge has given the names of the various persons 
who support the plaintiff’s case. It does not appear that all these 
persons were accomplices in the sense of being {participators in the 
offence of giving the bribe. This being so, even if the plaintiff and some 
of his witnesses might be said to be offenders, their evidence appears to 

have been corroborated by others who were not so implicated. 
The Rule must therefore be discharged. Under the circumstances 

we make no order as to costs. 
. 








A.N. R.G Rule discharged. 
APPELLATE CIVIL. 
CIVIL, Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
1911. MAHARAM CHAPRASI 
ed V. 
soak ki TELAMUDDIN KHAN. 


Eject ment-—-Dooument, old—Authority to execute—Hvidence Act (I of 1872), Seo. 90-~ 
Presumption— Lease Jor building purposes—Origin of tenancy unknown—Perma- 
nent structure, presence af, if necessary—Tenancy, nature af, if a question of 
Fact. 

The provisions of section 90 of the Evidence Aq merely establish that the document 
was executed by the persons whose signatures it purports to bear; but that cannot and 
does not prove the authority of the executants to bind other persons. 

Where the origin of the tenancy was unknown and the original tenart and 
his successor had been in occupation of the land for over 60 years on payment of rent 
which was never varied, and the tenancy was treated by the landlord as heritable and 
the land was let out for residential purposes, the inference was that the tenancy was in 
its inception permanent. The presence of a permanent struoture on the land was not 
essential to establish that the tenancy in its inception was of a permanent character, 

Cases on the subject reviewed. 

Smith v. Gingul Motor Cab Company (1) distinguished. 

The question of the nature of tenancy is a mixed question of fact and law, 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 

Babus Krshorilal Sarkar and Haris Chandra Roy for the Appellants. 
Babu Shyama Charan Roy for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants in an 

* Appeal from Appellate Decree No. 1084 of 1909, against the?decree of Rabu Bidhu - 
Bhusau Banerjee, Subordinate Judge of Pabna and Rogra, dated the 24th Maroh 1909, 
reversing that of Babu Kumudini Kant Roy, Munsiff of Pabna, dated the 6th June, 1908. 


(1) (1911) A, O. 188, 
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action in ejectment. The case for the plaintiffs respondents is that the 
defendands who were tenants at will were in occupation of the disputed 
land, that their tenancy has been terminated by a proper notice to quit and 
that they have nevertheless refused to vacate the land. The defendants 
resist the claim substantially on two grounds, namely, frst, that they 
held under a permanent lease granted to their predecessors on the 23rd 
May, 1848 ; and secondly, that if the lease was not established, there 
were circumstances from which the Court could draw the inference 
that the tenancy in its inception was of a permanent character. The 
Court of first instance found fh favour of the genuineness of the lease 
and dismissed the suit. Upon appeal, the Subordinate Judge has 
declined to give the defendants the benefit of the lease for two reasons. 
He holds, frsf, that it is doubtful whether the lease is genuine, and 
secondly, that if it is genuine, it is not proved to be binding upon the 
landlords inasmuch as, on the face of it, it appears to Have been executed 
by a person whose authority has not been established. The Subordinate 
Judge then proceeds to hold that although the defendants have proved 
that they have been in occupation of this land for many years at a 
uniform rate of rent and although the property has descended from the 
original tenant to his daughter, these circumstances are not sufficient to 
justify an inference that the tenancy in its inception was of a permanent 
character because the defendants have not proved that they raised 
substantial structures on the land. Inthis view, the Subordinate Judge 
has reversed the decision of the original Court and made a decree for 
ejectment. 

In support of the appeal, it has been contended that the decision of 
the Subordinate Judge is errSneous, and on both the branches of the 
case, reference has been made to a number of judicial decisions bearing 
upon the questions discussed. In our opinion, there is no room for 
serious controversy that the decision of the Subordinate Judge cannot be 
supported. 

In so far as the first branch of the case is concerned, as we have 
already stated, the Subordinate Judge has not explicitly found that the 
lease is not genuine, He suspects its genuineness and does not come to 
any specific finding; but he holds that it was not binding upon the 
landlords, because the authority of the executant was not proved. This 
view of the Subordinate Judge is clearly erroneous. On the authority 
of the decisions in Ubilack Rat v. Dalal Raz (1) and Uegrakant 
Chowdhry v. Hurro Chunder Shickdar (2), the Subordinate Judge has 
held that the provisions of section 90 of the Indian Evidence Act merely 
establish that the document was executed by the persons whose signa- 
tures it purports to bear; but that cannot and does not prove the 
authority of the executants to bind the landlord. This view is unquestion- 
ably sound. But it must be remembered that the landlords did not 
suggest in either of the Courts below that the lease was not binding 


(1) (1878) L. L. R, 8 Cale, 537. (2) (1889) I. L. R, 6 Cale, 209, 
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Crvit., upon them, because it had been executed on behalf of their predecessors 
19r, | by’ a person who had no authority to bind them in this transaction. 

agi The question was not raised for very obvious reasons, No doubt the 

' lease was originally granted on behalf of the landlords who were at the 
time infants ; but upon attainment of majority, they ratified the transac- 

Moo vere, J, tion, recognized the predecessor of the defendants as their tenant and for 

"many years accepted rent from him at the rate mentioned in the lease. 
Under these circumstances, it was not open to them to repudiate the 
transaction as wholly unauthorised. No question, therefore, arises in this 
case as to the authority of the executants to bind the landlords. In this 
view, it would be necessary for us to remand the case tothe Subordinate 
Judge for a specific finding upon the question of the genuineness of the 
lease. It is needless however to adopt this course, because we are of 
opinion that the appellants are entitled to succeed upon the second 
branch of the case, 


t 
Télamu din, 


an 


In so far as the second branch ofthe case is concerned, if we assume, 
for a moment that the lease of the 23rd May, 1848, has not been proved 
to be genuine, the position is that the origin of the tenancy is unknown. 
It has been established that the original tenant Juggernath was in occu- 
pation upto the time of his death in 1884. Juggernath was thus in posses- 
sion for at least 36 years upon payment of a small rent which was never 
varied in his lifetime. Since his death, his daughter, the second defen- 
dant, has been in occupation for at least 20. years up to the commence- 
ment of this suit. It has not been suggested on behalf of the landlords 
that the rent was ever varied during this period when the successor 
in interest of the original tenant was in occupation, We have, therefore, 
four facts firmly established in the case: frst, that the original tenant 
and his successor have been in occupation of the land for over 60 years; 
secondly, that the rent has never been varied ; fhzrd/y, that the tenancy 
has been treated by the landlord as heritable; and, fourthly, that the 
land was let out for residential purposes. Upon these facts, we are of 
opinion, that the inference is legitimate that the tenancy in its incep- - 
tion was permanent: Durga Mohun v. Rakhal (1), Tarukpodo v. Shyama 
Churan (2), Prosunns v. Rutton (3), Govinda Chundra v, Ayinuddin (4), 
‘Fuhooree Lall v. Dear (5), Nabo Doorga v. Dwarka Nath (6), Dunne v. 
Nobo Krishna (7), Caspersa v. Kedar Nath Sarbadhikari (8), Nabu 
Mondul v. Choliem Mulltk (9), Bent Madhab v. Fai Krishna (10). 

The Jearned vakil for the respondent has, however, contended that 
the question of the nature of the tenancy is one of fact and that it is not 
Open to us in second appeal to interfere with the conclusion of the 
Subordinate Judge upon this part of the case. In support of this view, 


(1) (1901) 5 C. W. N. 801. 16) (1875) 24 W, R. 301. 

(2; (1881) 8 C. L. R. 50. (7) (1889) I. L. R. 17 Calo 144, 

(3) (1877, I. L. R. 3 Cale. 696. (8) (1901) L L. R 28 Calo 738, 
50 W.N. 858. 


(4) (1882) 11 O. L. R. 281, I. Lu R. 8 Cale. 960 (9) (1898). I. L. R. 25 Calc. 896. 
(5) (1875; 23 W. R. 399. (10) (1869) 7 B. L, R. 152. 12 W. R 433 
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he has placed reliance upon the cases of Dulhin Golab Koer v. Balla 
Kurmi (1), Gungadhnr Shikdar v. Ayinunddin Shah Biswas (2), and 
Doorga Mohun Das v. Rakhal Chundra Roy (3). It may be conceded 
that there are possibly expressions in some of those judgments which 
lend some apparent support to the contention of the respondent. But 
it is farily clear from the decision of the Judicial Committee in the cases of 
Ram Gopal v. Shamskhaton (4) and Naba Kumari Debi v. Behari 
Lal Sen (5) that the question is really a mixed question of fact and 
law. No doubt, the question is one of fact to this extent that we are 
not in a position to interfere with the findings of the Subordinate Judge 
as to the length of the tenancy, the fixity of rent, and other similar 
matters. But in so far as the Court is invited to draw an inference 
as to the nature of the tenancy from the facts found by the Subordinate 
Judge, the question is undoubtedly one of law: Wiliam Grant v. 
` Robinson (6). Much reliance was, however, placed by the learned 
vakil for the respondent upon the decision in Smith v. Gingul Motor 
Cab Company (7) ; that case is clearly distinguishable. There the ques- 
tion arose whether the relation between the parties to the suit was 
that of master and servant or of bailor and bailee. The House of 
Lords in affirmance of the decision of the Court below held that the 
- question was one of fact and not of law. It was observed that it was not 
argued by the parties that upon the admitted facts as a matter of law 
the relation of the parties was that of master and servant or bailor and 
bailee. One of the parties relied upon certain circumstances which 
unquestionably supported the view that the relation between the 
parties was that of bailor and bailee, while his opponent relied upon 
other circumstances which supported the position that the relation 
between the parties was that of master and servant. As Lord Atkinson 
put it, there was thus a conflict of evidence and the Court was called 
upon to discover upon the evidence the true relation between the 
parties. Here the question is whether upon the facts which have been 
found by the Court below, it can legitimately be held that the tenancy 
in its inception was of a permanent character, There can be no doubt 
that in view of the decision of this Court in the cases of Dinendra 
Narain Roy v. Tituram Mukerjee (8), Winterscale v. Sarat Chandra 
Banerjee (9), and of the Judicial Committee in the cases of Gopal Lall v. 
Leluck Chunder (10), Dhunpat v. Gooman (11), Ram Chunder Dutt v. 
Fughes Chunder Dutt (12), Sutto Surrun Ghosal v. Moheshchunder 
Mitter (13), Upendra Krishna Mandal v. Ismail Khan Mahomed (14), 
Nilratan Mandal v. Ismail Khan Mahomed (15), and Naba Kumari Debt 


(1) (1898) I. L. R. 25 Oale, 744, (8) (1908) I. L. R, 30 Calc, 801. 
-~ (2) (1882) I. L. R. 8 Cale, 960. (9) (1903) 8 0. W. N. 155. 
(8) (1901) 5 0. W, N. 801, (10) (1865) 10 M. L A. 183 (191). 
(4: (1892, L. L. R. 20 Cale, 93. (LL) (1867) 11 M I. A. 433. 
(5) (1907)6 O. L. J. 1221. L, B. 34 Calo, 902. (12) (1873) 12 B. L, R, 229, 
(6) (1906) 11 0. W. N. 242. (13) (1868) 12 M, 1. A, 263. i 
(T; (911) A, O, 188. (14) (1904) 1. L. R, 32 Cale, 41, ? 


(15) (1904) 1. L. R, 28 Cale, 51, 
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Behari Lal Sen (1), the inference is irresistible that the tenancy in its 
inception was of a permanent character. The Subordinate Judge himself, 
indeed, would have arrived at the same conclusion but for the error into 
which he fell when he assumed that to bring a case within this rule, it was 
essential to establish that there were permanent structures on the land. 
But the decision of the Judicial Committee in Wada Kumari Debi v. 
Behari Lal Sen (1) shows conclusively that although the presence of 
permanent structures on the land may be a very important factor, it is 
by no means essential to establish that the tenancy in its inception 
was of a permanent character. The decree of the Subordinate Judg 
cannot consequently be supported. 
The result is, that the appeal is allowed, the decree of the Subor- 
dinate. Judge set aside, and that of the Court of first instance restored 
with costs in all the Courts. l 
A. T: M. . Appeal allowed; sutt dismissed. 


(1) (1907) 60. L. J. 122, I. L. R. 34 Calo. 902. 
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Before Mr. Fustice Woodroffe and Mr. Fustice Carnduff. 
in re TINCOWRI SANTRA.* 
Tegal Practitioners Act (XVIUI of 1879)—Statement, false, by pleader against himself 
Jor realising fee—Improper conduct, 

In the course of a criminal trial against A, a pleader who was a relation of the 
acoused, with a view to secure payment of his professional work done, falsely stated in a 
letter that he had embezzled money of his clients. e The statement was made with a view 
to working on the feelings of his relation in order to induce him to suppose that if he 
did not pay the money due for fees, he (the pleader) would run the risk of criminal 


prosecution: . 
Held, that the conduct of the pleader, though improper, was not such as to call for 


action being taken against him under the Legal Practitioners Aot. 

Reference under the Legal Practitioners Act. 

The material facts appear from the judgment. 

Mr. S. P. Sinha and Babus Dasarathi Sanyal and Amarendra Nath 
Bose for the Pleader. ; 

Babus Ram Charan Mitra, Foy Gopal Ghosha, Manmatha Nath 
Mukerjee,’ Hari Bhusan Mookerjee and Ambika Pada Chowdhury for 
the Crown. 

The judgments of the Court were as follows : 

Woodroffe J.—This is a Reference under the Legal Practitioners 
Act in the matter of one Tincowri Santra, a pleader practising in the 
Court of the District Judge of Midnapore. The learned District Judge 
has called upon the said Tincowri Santra to show cause why he should 


not be reported.to the High Court under section 13 of that Act ; and 
* Reference No 2 of 1911, by J. Cornes, Esq., District and Sessions Judge of Midnas 
pur, dated the 7 th December 1910, under the Legal Practitioners Aot, 
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the sole ground upon which the report proceeds:is-this :—It appeared 
during the course of a criminal trial against one Debendra Nath Mullik 
that the pleader in question had sent two letters, (which:have been 
marked Exhibits B and D in that case) to the accused, who iis a connec- 
tion of his. Money was:due to the pleader at that time in] respect of 
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professional work done; and he apparently could not ‘get that money Woodroffe, J. 


paid. With a view to secure payment he, according to the report, 
falsely stated that he had embezzled money of his clients; and .he made 
this statement with a view to working on the feelings of his relation in 
order to induce him to suppose that if he did not pay the money due for 
fees to Tincowri, the latter would run the risk of criminal prosecution. 
The District Judge found that statement which the pleader made against 
himself was false and that he had, in fact, not embezzed any money. No 
doubt, the statement, being an untrue statement, should not-have been 
made; and to that extent the conduct of the pleager was improper, 
But his conduct was not such as to call for action being taken against 
him under the Legal Practitioners Act. 

The learned senior Government pleader on behalf of the other 
side admits that he is unable to support the Reference upon the ground 
on which the learned District Judge has based it. He has, however, 
asked us to direct a further enquiry with reference to the allegation now 
made, but which forms no part of the Reference to us, namely, that the 
pleader in question attempted to secure payment twice over of the fees 
due to him. With regard to this matter it is sufficient for me to say 
that in the present case I confine myself to the Reference made by the 
District Judge and the charge which is contained in that Reference. 

The Reference is accordingly discharged. 


Carnduff J.—-I agree. 


A T.M Reference discharged, 


Before Mr, Fustice Mookerjee and Mr. Fustice Teunon. 
“FATIK CHANDRA RAI 


D. 


ATLAS BIBI.” 


Damages, suit for—Co-sharer landlord and tenant— Other co-sharers, if necessary 
party——Bengal Tenancy Act ( VII of 1885), Sec. 188, 


Section 188 of the BengaliTenancy Act has no application to a suit by a co-sharer 
Jandlord against an occupanoy raiyat for damages for value of trees sales to have 
been improperly cut and appropriated. 

Although in an action on a contract all the parties jointly interested therein 
ought to be brought before the Court, the rule is otherwise,,in an action} for damages 
for wrong independent of contract. Where several persons are entitled to sue in 
respect of a wrong done to them jointly, as for instance, in the oase of injury to their 
joint property by trespass, conversion or negligence, it is not necessary that they 


* Reference No. la of 1910 by Babu Kedar Nath Chaudhuri, Small Cause Court 
Judge of Manickgunj, in Suit No, 1186 of 1910, dated the 8rd September, 1910, 
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should all join as plaintiffs in the action. Any one of the parties ig entitled to maintain 
8 Suit in so far as he has been damatfied by the alleged tortious act of the defendant, ~ 
Suit by a co-sharer landlord for damages. 
The material facts and arguments appear from the Judgment, 
Babu Satis Chandra Ghose for the Plaintiff, 


No one appeared for the Defendant. 
The judgment of the Court was delivered by 


Mookerjee J.—This is a Reference by the Small Cause Court Judge 
of Manickguoj. The plaintiff, a co-sharer landlord, brought a suit 
against the defendant, an occupancy raiyat, for damages for value of 
trees alleged to have been improperly cut and appropriated. The 
defendant pleaded that the co-sharers of the plaintiff were necesssry 
parties. The learned Small Cause Court Judge has held, and, we think 
rightly, that section 188 of the Bengal Tenancy Act has no application 
to a case of this description. But he has indicated his opinion that the 
plaintiff should be called upon to join his co-sharers as pro forma defen- 
dants in order to enable the Court effectively and completely to ad- 
judicate upon and settle all the questions involved in the suit. In our 
opinion, neither upon principle nor upon the authorities can this view 
be maintained. It is well-settled that although in an action on a 
contract all the parties jointly interested therein ought to be brought 
before the Court, the rule is otherwise in an action for damages for 
wrong independent of contract. Where several persons are entitled 
to sue in respect of a wrong done to them jointly, as for instance, in the 
case of injury to their joint property by trespass, conversion or negli- 
gence, it is not necessary that they should all join as plaintiffs in the 
action. Any oneof the parties is entatled to maintain a suit in so 
far as he has been damnified by the alleged tortious act of the defendant. 
In support of this proposition, reference may be made to the cases of 
Fagdeo Singh v. Fadarath Ahir (1), Harihar Pershad v. Bholt 
Fershad (2) and Ram Gopal v. Raghu Nath (3). The same view is 
also-supported by the decision of this Court in the case of A’ristkes v, 
Sadhu Charan Lohar (4). No doubt, in the case last mentioned the 
co-sharers of the plaintiffs were joined as Aro forma defendants ; but the 
learned Judges appear to have held that the plaintiffs were entitled to sue 
individually for damages suffered by them. In our opinion, the suit 


-has been properly framed, and must now betried on the merits. As it 


does not appear that either of the parties invited the Small Cause 
Court Judge to make a Reference to this Court, there will be no order 
for costs. 


A. T., M. Reference discharged. 
(1) (1897) I. L. R. 26 Cale, 285, (3) (1904) 20, L. J. 496. 
(2) (1907) 6 0. L J. 383 (4) (1897) 2 0. W., N. 80, 
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Before Sir Lawrence Fenkins, KE. C. 1. E, Chief Fustice 
and Mr, Fustice N. Chatterjee. 
SATYA SRI GHOSHAL AND OTHERS 
v. 
KARTIK CHANDRA DASS AND ANOTHER.” 


Permanent tenancy, presumption of Transaction, presumption of—Debutter property, 
applicability of the presumption to. = 
The presumption in favour of a *permanent tenancy implies that there is ground 
for inferring that the tenure was always intended to be and always was hereditary, or 
that it acquired that oharaoter by subsequent grant. Buta presumption in favor of a 
transaction assumes its regularity; it cannot be made in favour of that which offends 


egal principle. l 

No presumption of permanency is therefore applioable to a property which was 
debutter at the time the tenancy originated, for to create a new and fixed rent for all 
time, though adequate at the time, in lieu of giving the endowment the benefit “of an 


augmentation of a variable rent from time to time would bea breach ofduty ina 


shebait, 
Maharanee Shibessouree Debia v, Mothoora Nath Acharjo (1) referred to, 


Appeal by the Plaintiffs. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose, Babus Sarat Chandra Sen and Mohini 
Mohan Chatterjee for the Appellants. 

Babus Nil Madhud Bose, Sib Chandra Palt and Surendra 
Chandra Sen for the Respondents. C. A. V. 

The judgment of the Court was delivered by 


Jenkins C. J.—This second appeal arises out of a suit to eject the 
defendants from a piece of land in Kidderpore on the ground that they 
are monthly tenants to whom due notice to quit has been given. The 
lower appellate Court, reversing the decree of the Court of first 
instance, has dismissed the plaintiffs’? suit with costs, holding that the 
defendants have a permanent tenancy. 
~ From this decree the plaintiffs have appealed. It cannot be said 
in the light of the decided cases that there are no materials to justify 
the lower appellate Court’s view; but it has to be borne in mind that 
the conclusion rests not on direct proof but on presumption. 

The presumption in favour of a permanent tenancy implies that 
there is ground for inferring that the tenure was always intended to be 
and always was hereditary, or that it acquired that character by sub- 
sequent grant. Buta presumption in favour of a transaction assumes 
its regularity: it cannot be made in favour of that which offends legal 
principle, It is this that prevents our accepting the view of the lower 


* Appeal from Appellate Decree No. 915 of 1909, against the decree of Babu 
Mohim Chunder Sarkar, Subordinate Judge of 24.Pergannas, dated the 28th November, 
1908, reversing the decree of Babu Mohor Lal De, Munsiff, 3rd Court, at Alipore, dated 
the 31st July, 1908, 





(1) (1869) 13 M. I. A, 270. 
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appellate Court as final, for it would seem that the property to which 
the presumption has been applied is debutter. 

If it was debutfer at the time the tenancy originated, then this 
would affect the applicability of the presumption, for, to create a new 
and fixed rent for all time, though adequate at the time, in lieu of 
giving the endowment the benefit of an augmentation of a variable rent 
from time to time would be a breach of duty in a sebazt and is not, 
therefore, presumable: Maharanee Shibessouree Debia v. Mothoora Nath 
Acharjo (1). It should therefore be seen whether at the origin of the 
tenancy the property had acquired its debutter character, and on this 
will depend the applicability of the presumption. 

In the course of the argument before us the appellants have relied 
on the use of the words dkaratia: we cannot pronounce an opinion 
as to the weight it should carry, but it will be for the lower appellate 
Court to consider its bearing as one of the factors in the case. 

We reverse the decree of the lower appellate Court and send back 
the appeal for re-hearing in the light of the foregoing remarks. 

The costs in this Court and those incurred elsewhere up to this 
stage will abide the result. 


ALN. R. C. Appeal allowed : case remanded. 
> (1) (1869) 13 M. I. A. 270 (275). 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
CHAKOURI MAHTON AND OTHERS 
v. 
GANGA PERSHAD AND OTHERS.* 


Father's debt—Damages, deoree for—Immoral) or “illegal debt-—Debi— Vyaraharika’— 
Debts, sons not boundito pay— Misappropriation» Civil breach af duty—Indemnity. 

A commenced an ‘action against B and other persons for establishment of his right 
of irrigation by means of “aicertain watercourse. The substantial dispute between the 
parties was with regard to an area over which A was entitled to store water, and with 
regard to the manner in which surplus water of the,watercourse was to be discharged 
A decree was passed in favour of the plaintiff, Afterwards afsuit which was brought by 
the plaintiff against B and other defendants for recovery of damages on account of 
injury done to his crops byithejobstruction of} the: channel, was decreed, The decree- 
holder sought to realise the sum decreed from;.the sons of B, who died during the 
pendency of the execution proceeding: 

Held, thatthe liability imposedion:B could not appropriately be deemed'an illegal 
or immoral debt, and the decree-holdergwas entitled to realise the’sum decreed from” the 
sons of B. 

Durbar v. Khachar (1) commented on. 

The word ‘ Vyaraharika’ in the text of Ushanasicited in the Mitakshara (Commen- 


‘tary on Yajnavalkya, Bk 111. V. 17) may be rendered as\equivalentito;,“ lawful, usual or 


customary.” 

The debts, which'a son isjnot under any,obligationito pay, are the following : (1) debts 
due for spiritous liquor ; (2) debts due for lust ; (3) debts dne for gambling: (4) unpaid 
fines ; (5) unpaid tolls’; (6) useless“gifts or promises without consideration or made under 
the influence of Just orlwrathij47) suretyship debts ; (8; commercial debts and (9) debts: 

*Appeal from Original Order No. 121 of 1911, against the orderjof Babu Sasi Bhusan 


‘Sen, Subordinate Judge of Gaya, dated the lith February, 1911.- 


(1) (1908) T. L. R, 32 Bom. 348, se eg oe 
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that are not Vyaraharika, that is debts that are not lawful, usual or customary, orin 
the language of Colebrooke, debts for a cause repugnant to good morals. 

Obiter : Where the taking of the money itself is not a criminal offence, a subsequent 
misappropriation by the father cannot discharge the son from his liability to satisfy the 
debt; but the position is different, if the money has been taken by the father and mis- 
appropriated under circumstances which render the taking itself a criminal offence. 

Semble : The liability imposed by the Court upon the father to indemnify the person, 
with whose property he had improperly interfered, created a debt which might justly be 
recovered from the ancestral property in the hands of tne son. 

Tere is no substantial difference in principle between a oase, in which a person is 
under an obligation to repay money which he has actually borrowed, and a case, in 
which he is bound to discharge an obligation created by a judgment of Court, 

Appeal by the Decree-holder. 
Application for execution of money-decree. 


The material facts and arguments appear from the judgment. 


Babus Golap Chandra Sarkar, Foges Chandra mu and Surendra 
Nath Guha for the Appellants. 

Dr. Rash Behary Ghose, Babus Mohendra Nath Roy, Bira? Mohan 
Mojumdar and Harthar Prosad Singh for the Respondents. C. A. V. 


The judgments of the Court were as follows : 


Mookerjee J.—This appeal is directed against an order by which 
the Court below has refused an application for execution of a decree for 
money. The circumstances, under which the order in question was 
made, have not formed the subject of controversy in this Court. On the 
23rd March, 1908, the appellants before us obtained a decree for money 
against one Shankar Lall and various other persons as defendants. On 
appeal to this Court by Shankar Lall and some of the other defendants, 
the decree was confirmed on the 27th May, 1910. On the 5th August 
following, the decree-holders made an application for. execution of the 
decree, whereupon an order was made for issue of a writ of attachment 
of the immovable properties of the judgment-debtors. On the 22nd Sep. 
tember, the return of the service of the writ of attachment was filed ; 
but it is disputed whether the return gave an accurate version of the 
facts, and whether the writ was, as a matter of fact, properly served. 
Shankar Lall, however, entered appearance and took objection to the 
execution on grounds which are not material for our present purpose. 
On.the 3rd December, 1910, it was reported to the Court that Shankar 
Lall had died on the 13th November. The decree-holders then applied 
to bring on the record the legal representatives of the deceased judgment- 
debtor. ‘Notice of the application was served upon them, whereupon 
they appeared and objected that the decree could not be executed against 
the properties in their hands, which they had obtained by survivorship. 
The decree-holders answered, frst, that the legal representatives of 
Shankar Lall as his sons were liable to satisfy the decree, as the debt was 
neither illegal nor immoral; and, secondly, that, as the property had 
been validly attached during the lifetime of the deceased judgment- 
debtor; his right, title, and interest, at any rate, could be seized in 
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oes execution by the decree-holders. The Subordinate Judge overruled both 
19H: these contentions and dismissed the application for execution upon the 
aki authority of the decision in Durbar v. Khachar, (1); at the same time, 
Mahton he distinguished the cases of Hrasala v, Addepally (2), Frayag Sahu ~v. 
Coa Kast Sahu (3) and Feari Lal Singh v. Chandi Charan Singh (4). The 
Pershad decree-holders have now appealed to this Court, and on their behalf the 
Mooharjee, J decision of the Subordinate Judge has been challenged on the ground 
—— “that the debt was not tainted with illegality or immorality, nor with any 
such impropriety, or infirmity as would remove it from the category of 
debts incurred by a Hindu father which a son is under an obligation 
to pay. It has been contended further that, in any view, as the attach- 
ment had been effected during the lifetime of the deceased judgment- 
debtor, it was competent to the decree-holders to proceed at least against 
his right, title and interest in the hands of his sons. In answer to these 
contentions, it has been argued by the respondents that the sum sought 
to be recovered was not a debt, as the deceased judgment-debtor was 
under no coutractual obligation to pay it, and that, even if it could be 
treated as a debt, it was of a character which the sons of the deceased were 
under no obligation tó discharge. Reference has been made by the 
appellants as well as the respondents to a number of judicial decisions, 
which, it has been suggested, cannot be easily reconciled. The answer 
to the questions raised must depend upon the texts as interpreted in the 

judicial decisions to which I shall presently refer. 


According to the Institutes of Manu (VIII, 159), “money due by a 
surety, or idly promised, or lost at play, or due for spirituous liquor, or 
what remains unpaid of a fine and a tax or duty, the son (of the party 
owing it) shall not be obliged to pay.” (Sacred Books of the East, Vol. 
XXV, p. 282). - 

To the same effect is the text in the Institutes of Yajnavalkya 
(II, 47): “The son shall not pay the paternal (debts) contracted 
for wines, lust, and gambling, or due on account of the unpaid 
(portion) of a fine or a toll, or (on account of) an idle promise.” 
(Mandlik, p. 205.) 
=- - According to Vrihaspati, if the father is no longer alive, the debt 
must be paid by his sons; the father’s debt must be paid first of all, and 
after that, a man’s own debt; but a debt contracted by the paternal 
grand-father must always be paid before these two even ; the father’s debt 
on being proved, must be paid by the sons as if it were their own; the 
grand-father’s debt must be paid by his sons without interest ; but the 
sons of a grandson need not pay it at all ; sons shall not be made to pay 
a debt incurred by their father for spirituous liquor, for losses at play, 
for idle gifts, for promises made under the influeace of love or wrath, or 
for suretyship, nor the balance of a fine or toll liquidated in part by their 
father (Vrihaspati, Ch, XI, 47, 48, 49 and 51 ; Sacred Books of the East, 


(1) (1908) I. L. B, 82 Bom. 848, (8) (1910) 11 0. L. J. 599, 
-+ 2) (1908) I. Le B. 31 Mad, 4 2. (4) (1906) 50, L J 80,11 0, W. N. 168. 
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Vol. XXXIII, page 328; Jagannath, Digest, I, 5, 166, 167 and 201 ; 
Mayukha by Mandlik, pages 112 and 113.) 

Again, the text of Ushanas cited in the Mitakshara (Commentary on 
Yajnavalkya, Book II, verse 47) as also in the Mayukha (p. 113) runs as 
follows: “A fine or the balance of a fine, likewise a bribe or a toll, or 
the balance of it are not to be paid by the son; neither shall he 
discharge a debt which is not lawful.” The original word which is 
rendered “ lawful” is Vyavaharika. There has been some divergence of 
opinion as to the precise import of this expression. The learned Judges 
of the Bombay High Court, in Durbar v. Khachar (1), treat the expres- 
sion “ not Vyavaharika ” as equivalent to “unusual” or “not sanctioned 
by law or custom,” and they suggest that this word has crept into our 
text books and judicial decisions under the guise or disguise of ‘ illegal’ or 
‘immoral.’ I am not satisfied that the interpretation adopted is quite 
accurate; on the other hand, I am not prepared to accept the version 
given by Girish Chandra Tarkalankar, who renders the term “ Vyava- 
harika” by “necessary for life.” I find that Bohtlingk and Roth, 
Wilson, and Monier Williams all take the expression as equivalent to 
“connected with or relating to an action at law or legal process; custom: 
ary ; usual.” Mandlik (p. 113) renders it as “proper.” Jogendra Nath 
Bhattacharyya also renders it as “ proper (that is, sanctioned by law or 
custom.)” In my opinion, the term Vyavaharika may be accurately 
rendered as equivalent to lawful, usual, or customary, 


Again, we have the text of Gautama (Chapter XII, 41); " Money 
due by a surety, a commercial debt, a fee due to the parents of a bride, 
debts contracted for spirituous liquor or in gambling, and a fine shall not 
involve the sons of the debtor.’ (Sacred Books of the East, Vol. II, page 
244, where also an extract from the Commentary of Haradatta is quoted.) 


The text of Vyasa quoted in the Vivada Ratnakar (page 58) and by 
Jagannath, (I, 5, 203) is substantially to the same effect ; ‘Neither a fine 
nor a toll nor the balance due for either shall be necessarily paid by the 
son of a debtor, nor any debt which is not Vyavaharika (which is 
rendered by Colebrooke as equivalent to " for a cause repugnant to good 
morals”), 

The text of Katyayana quoted by Jagannath is of similar import : 
‘© A debt of the paternal grand-father, which is proved or which is partly 
liquidated, must be discharged (by the grandson); but never shall a debt 
contracted for immoral uses, or which was contested by his father (be 
paid by the grandson). Bhrigu ordains that a debt devolving from the 
grand-father, which was proved and acknowledged by the father, must 
be discharged by grandsons, if it were not contracted for immoral uses 
nor already paid by the sons” (Colebrooke, Digest, Vol. I, p. 307.) See 
also Viramitrodaya, (Calcutta Ed. 1815), p. 100, pl, 2, 105, pl. 2, 106, pl. 1, 
109, pl. 2, 165, pl. 2, 166, pl. 1, n l ; 
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to be that the debts, which a son is not under any obligation to pay, 
may’ be grouped as follows: (1) Debts due for spirituous liquor, (2) 
debts due for lust, (3) debts due for gambling, (4) unpaid fines, (5) unpaid 
tolls, (6) useless gifts or promises without consideration or made under 
the influence of lust or wrath, (7) suretyship debts, (8) commercial debts, 
and (9) debts that are not Vyavaharika z.e., debts that are not’ lawful, 
usual, or customary, or, if we accept the version of Colebrooke, debts for 
a cause repugnant to good morals. This list, it must be conceded, is 
comprehensive, and, as the terms used are not accurately defined, there 
is considerable room for divergence of opinion, as is indicatcd by the 
extracts from the commentaries quoted by Jagannath in his Digest. 
This divergence is faithfully reflected in the judicial decisions to which 
reference was made in the course of argument, and which | shall now 
proteed to examine. l 
-~ -Jw oné of the most recent cases in this Court, Prayag Sahu v. Kast 
Sahu (1), the question arose, whether the cost awarded by a Court 
against a defeated litigant was “ danda” within the meaning of the text 
bf Yajnavalkya " nor is he bound to pay any unpaid fine or toll or idle 
gifts” (Mitakshara, Ch. VI, section 3, para. 47), or whether it was, not 
Vyavaharika within the meaning of the text of Ushanas to which we have 
already referred, Mr, Justice Chatterjee answered the question in the 
negative, and he relied upon the text of Manu (Ch. VIII, verse 59) 
which makes the unsuccessful defendant liable, not only to satisfy the 
claim of the plaintiff, but also to pay a penalty to the king. On the other 
hand, the decision in Ramazengar v. Secretary of State (2) supports the 
contrary view. There a Hindu father had brought a suit in forma 
pauperis as next friend of one of his infant sons to establish his adoption, 
but the suit was dismissed on the grotind that the alleged adoption 
had never taken place. The father was ordered to pay the Court-fees 
due.to Government under section 440 of the Code of 1882. The learned 
J udges. held that such costs could not -be recovered from the sons,. 
because ‘the liability to pay the costs was imposed as a penalty on the 
father for his misconduct, namely, the institution of a suit which he 
inust have known to be false; in other words, the liability might be 
regarded as in the nature of a fine, and the debt so incurred be deemed 
as tainted with immorality. It must be conceded that this decision rests 
on its -own special circumstances, and it cannot be regarded as an’ 
authority for the general proposition that costs awarded against a father 
in litigation constitute an immoral debt. This view, indeed, was repu- 
diated in Sumer Singh v. Liladhar (3), where the learned Judges of the 
Allahabad High Court held that money borrowed by a Mitakshara father 
to defend a suit for defamation constitutes a debt for which his son and 
grandson are liable. 

ae The decision.in Sitaram v. Harthar (4) furnishes an illustration of a 


(1) (1910) 11 C. L. J. 599, 
(2) (1909) 20 M. D. J. 89,6 Mad. L. T, 308. 
cir (8) ANU. I. L. R..33 All, 472, BA." Li. J. 308. 
(áy (1910) 12 Bom, L, B. 910, 1. In R. 85 Bom. 169, | 
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somewhat different class of cases. There money had been borrowed by O1VI%. 
the father of a boy about to be given in adoption to a Hindu lady. The 1911, 
money was paid as a bribe to the adoptive mother to induce her to take © Bao 
the boy in adoption, It was ruled that the debt so contracted by the Mahton 
father would not bind his son, and the decision was based on the intelli- Ganaa 
gible ground that the debt had been contracted for an illegal purpose, Pershad. 
because money paid to an adoptive mother as a bribe to secure her Moskarjes, j. 
consent to an adoption, not on the ground of fitness of the boy, but on a 
motives of pecuniary benefit to herself, must be condemned as an illegal 
payment. ; 

“There has been a well marked divergence of judicial opinion upon 
the question, how far a Hindu son is under a pious obligation to dis- 
charge a debt of his father when such debt consists of money misappro- 
priated by the latter. The cases of Mahabtr Frasad v. Basdeo 
Singh (1), Pareman Dass v. Bhattu Mahton (2f and Mcdowell v. 
Ragava Chetty (3) seem to negative the lability of the son 
under such circumstances, while the cases of Vatasayyan v. Pon- 
nusamt (4), Kanemar v. Krishna (5) and drarsala v. Addepally (6), 
apparently support the liability of the son. These cases, however, may 
possibly be reconciled, if we recognise the distinction between a criminal 
offence and a breach of civil duty. In the first three cases, the father was 
guilty of criminal misappropriation as regards sums of money for which 
he was accountable, while in the second set of three cases, the father 
merely failed to account for the money received by him and his failure 
to do so constituted nothing more than a breach of civil duty. The dis- 
tinction is real though refined, and was recognised in Zzrumalayappa v. 
Veerabudra (7) where it was ‘ruled that if a debt was incurred by an 
agent, his son was liable to pay the debt, and the liability of the son was 
not affected by the circumstance that the father subsequently misappro- 
priated the sum or made himself criminally liable. The case last 
mentioned consequently supports the view that, where the taking of the 
money itself is not a criminal offence, a subsequent misappropriation by 
the father cannot discharge the son from his liability to satisfy the debt ; 
but the position is different if the money has been taken by the father 
and misappropriated under circumstances which render the taking itself 
a criminal offence 

In Fat Kumar v. Gauri Nath (8), a question was raised as to the 
nature of a debt contracted by a Mitakshara father who had given a pro- 
missory note to satisfy a bona fide decree which another had against him ; 
it was ruled that the debt was neither immoral nor illegal, because the 
promissory note had not been given to stifle a prosecution against him. 
In an earlier case in the Punjab, Kartar Singh v, Harjhintal (9), Lindsey 


(1) (1884) I. L. R. 6 All 234. (5) (1907) I. L. R. 31 Mad, 161. 
(2) (1897) I. L. R. 24 Cale. 672, (6) (1908) T, L. E. 31 Mad. 472, 
(3) (1903) I. L. R, 27 Mad. 71, (7) (1909) 19 M. L. J. 769. 

(4) (1892) I. L. R, 16 Mad 99. (8) (1906) I, L. R, 28 AIL 718, 


(9) (1879) P,-B. 874, No. 128, 
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Civit, and Plowden, JJ., ruled that it was impossible to hold that a debt 
‘4911, ` created by a decree is a debt contracted for an illegal or immoral purpose, 
Chakouri merely because the act from which the obligation to make compensation 
-Mahton @rose was an illegal or immoral act, or both illegal and immoral. There 
; Gants ‘the father had stolen and converted to his own use certain property 
Pershad, ` belonging to a third person, who sued and obtained a decree against him 

; Ayun y for the value of the property. The decree was sought to be executed 
- ee “by attachment of ancestral property in which the son was jointly 


-interested with his father. The son objected to the attachment, but his 
-objection was overruled. The learned Judges observed that, if the 
father had voluntarily contracted a debt to compensate the person whom 
. he had, by a criminal offence, deprived of property, the debt could not, 
‘without an utter perversion of language, be styled a debt contracted for 
-an illegal or immoral purpose; they added that, on the contrary, 
the debt might be deemed to have been incurred for a highly 
moral as well as lawful purpose, and that the liability imposed by the 
‘decree created an obligation unwillingly contracted by the father under a 
lawful compulsion, as indicated in dchhru Ram v. Meher Chand (1), 
, where a similar view was taken of the liability of the ancestral estate to 
satisfy a judgment debt founded upon a just cause. 


In the case of Durbar v. Khachar (2) the learned Judges of the 
‘Bombay High Court appear to have ruled that, under Hindu Law, the 
son is not to be held liable for debts which the father ought not, asa 
‘decent and respectable man, to have incurred ; he is answerable for the 
‘debts legitimately incurred by his father, and not for those attributable 
to his failings, follies, or caprice. As already stated, the learned’ Judges 
appear to have deduced this rule from the text of Ushanas in which 
they interpreted the expression “ not Vyavaharika ” as equivalent to 
* unusual” or “not sanctioned by law or custom”; this word, they 
suggested, had crept into text books as “illegal or immoral.” This clearly 
is not well-founded, Text writers, as well as judicial decisions, apply 
the well-known expression “illegal or immoral debt” to include, not 
merely debts which are not Vyavaharika, but all the debts which are 
deemed as not payable by the son according to the texts of Manu, 
Yajnavalkya, Ushanas, Vrihaspati, Gautama and Vyasa. The decision 
of the Bombay High Court, in my opinion, places too restricted a 
construction upon the term ‘ Vyavaharika’’ and excludes debts for 
which the son may be held legitimately liable. In the particular case 
before the learned Judges, the father had erected a dam which obstructed 
the passage of water to the land of the plaintiff ; the plaintiff obtained a 
decree for damages against the father, and, on the death of the latter, 
sought to execute the decree against his son to the extent of the 
ancestral property in his hand. It was held that, as the result of the 
suit showed that the act was wrongful, the son could not be held 
answerable for a liability so incurred, The learned Judges appear to 


(1) (1875) Punjab Unreported, No, 799. (3) (1908) I. L. R. 82 Bom; 348; 
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have found that the estate taken by the son had derived no benefit Ovie. 
‘from’ the wrongful act; but it may be observed, that this last reason ` 4911, 
‘may possibly be open to the criticism that if the liability of the son Chakouri 
‘depends upon the nature of the act, the test of benefit to the estate Mahton 
becomes immaterial. I am not prepared, however, to hold that, because Gani 
“the decision of the suit showed that the act for which the father was held Pèrshad. 
liable in damages was in contravention of the rights of the successful y a 
afar dare ie : ; Ag : ookerjee, J. 
plaintiff, the judgment debt was illegal within the meaning of the texts -L - 
to which I have referred. I am rather inclined to adopt the view that ; 
the liability imposed by the Court upon the father to indemnify the 
person, with whose property he had improperly interfered, created a 
debt which might justly be recovered from the ancestral property in 
‘the hands of the son. This view may be maintained even if we adopt 
the distinction suggested by the learned Judges of the Madras High 
Court between a debt which follows as the result of an offence under 
“the criminal law and a debt for which one is made lable on the ground 
of a breach of civil duty.. The view we take is supported by the observa- 
tions of this Court in Peart Lal Singh v. Chandi Charan Singh (1), 
In that-case, Lhe son was held answerable to satisfy a decree against his 
father for mesne profits, and, although it was incidentally suggested 
that the judgment-debtor had, by unlawful receipt of profits, enriched 
his own estate, which subsequently passed by survivorship into the hands 
of the son, the decision was based substantially on the ground mentioned 
in Natasayyan v. Ponnusami (2). "The sonis not bound to do any- 
thing to relieve his father from the consequences of his own vicious 
indulgences, but he is surely bound to do that which his father himself 
would do, were it possible, namely, to restore to those lawfully entitled, 
money he had unlawfully ‘retained, Upon any intelligible principle of 
morality, a debt due by the father by reason of his having retained for 
himself money which he was bound to pay to another would bea debt 
of the most sacred obligation, and for the non-discharge of which punish- 
ment in a future state might be expected to be inflicted, if in any.” 
Reference was made at the bar to decisions upon the question 
of the liability of a son to satisfy a suretyship debt of his father, and 
mention was made particularly of the cases of Tukaram v. Gangaram (3), 
Narayan w. Venkatacharya (4), Maharaja of Benares v. Ramkumar (5), 
Sztaramayya v. Venkatramanna (6) and Chettikulam v, Chettikulam (7). 
It is not necessary however, to discuss for our present purpose the ques- 
tion of the liability of a Mitakshara son for the suretyship debt of his 
father, because the determination of that question depends upon the 
‘interpretation of special texts, specially the text of Vishnu which defines 
the different kinds of sureties, namely, for appearance, for honesty, for 
debt, and for delivery of the debtor’s effects (Jagannath, Digest, Vol. I, 
page 246). But we way observe that the latest decision in this Court 


(1) (1906) 5 0. L. J. 80, 11 ©. W, N. 163. (4) (1904) I. L R. 28 Bom. 408, 

(2) (1892) I. L. R. 16 Mad, 99 (104), (5) (1904) I, L. R. 26 All. 611. 

(8) (1898) I, L, R, 28 Bom. 454. (6) (1888) I. L, R, 11 Mad; 878. 
(7) (1905) I, L, R. 28. Mad. 877, ©. 
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Hira Lal vx. Chandrabali (1) may be difficult to reconcile with the cases 
in Bombay, Allahabad and Madras which we have already mentioned. 
For the reasons already stated, however, it is not necessary to examine 
further this class of cases. 

Reference was also made to the cases of Shak Wayjed Hossein v. 
Nankoo Singh (2), Luchmi Dat v, Asman Sing (35, Nanomi Babuasin 
v, Modhun Mohun (4), Khalilul Rahman v. Gobind Pershad (5) and 
Beni Parshad v. Puran Chand (6) to shew that when.a decree has 
been made against the father, no question arises as tothe nature of the 
debt for the enforcement of which the decree might have been obtained: 
The decisions relied upon, however, cannot be treated as authorities 
for any such sweeping proposition; but they do indicate that debts 
incurred in transactions, the character of which, as Mr. Justice Pigot puts 
itin Khahlul Rahman v. Gobind Pershad (5), is no more than imprudent 
or unconscientiously imprudent or unreasonable are debts to which a 
pious duty attaches under the Mitakshara Law. This view can hardly 


be reconciled with the decision of the learned Judges of the Bombay 


High Court in Durbar v. Khachar (7): see also Sita Ram v. Zalim 
Singh (8) and Narayana Sami v, Samidas (9). 

It has finally been argued that the liability of a Hindu son to pay 
a debt incurred by his father is restricted to cases in which the debt 
is the result of a contractual obligation, and in support of this view, 
reference has been made to the observations of the learned Judges who 
decided the case of Pareman Dass v. Bhatiu Mahaton (10). It may be 
conceded that the term “zina,” literally understood, implies a debt or 
loan (see Mitakshara on the Institutes of Yajnavalkya, II 45, 47, 50, 54) 3 
but the judicial decisions to which reference has been made indicate 
that the rule has a much wider application. At any rate, we are not 
prepared to hold that the rule is inapplicable to cases where, as here, 
the hability was created by a judicial decision. There is no substantial 
difference in principle between a case, in which a person is under an 
obligation to repay money which he has actually borrowed, and a case, 
in which he is bound to discharge an obligation created by a judgment 
of Court. It is worthy of note that the dictum in Pareman Dass v, 
Bhattu Mahaton.(11)is of a very qualified character, and fully recognises 
that a right to damages might be deemed to create a debt even before 
the suit is brought for its enforcement. In any event after a decree has 
been made in favour of the successful plaintiff, he is entitled to realise 
from his defeated opponent a sum of money precisely in the same 
manner as if he had actually advanced to the latter a sum of money 
by way of loan. 


(1) (1908; 13 0. W. N, 9. (6) (1895) I. L. R 23 Cale 262, 
(2) (1876) 25 W. R. 311. (7) (1968, I. L. R. 32 Bom. 348, 
(8) (1876) I. L, R. 2 Oale. 211. (8) (1886) 1. L. R. 8 All. 231. 
(4) (1885) I. L. R 38 Calc. 21, L. R. 181. A.1. (9) (1883) I. L. R. 6 Mad. 293. 

. 15) (1892) 1, L. B. 20 Cale. 328. (10) (18971 T. L. R. 24 Cale. 672, 


(11) (1897) I. L. R. 24 Calc, 672 (676), 
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The question finally arises, what is the position of the respondents 
when teste! in the light of the principles deducible from the judicial 
decisions which interpret the ancient texts. The Subordinate Judge has 
not reviewed the circumstances of the litigation which ultimately deter- 
mined the liability of the defendants appellants. The facts, however, 
are beyond controversy, and are set out in the judgment of this Court in 
the suit of 1904. It appears that, on the 16th May, 1904, the present 
respondents commenced an action against Shankar Lall and thirty one 
other persons for establishment of their right of irrigation by means of 
a certain watercourse. Tne case for the plaintiffs was that there were 
two villages, Rusulpura and Dhangaon, that the maliks of Rusulpura 
had a right to store water on a certain portion of the village Dhangaon 
ina reservoir lying to the north of the village, and that the maliks of 
Dhangaon claimed a right to irrigate their village by a watercourse 
coming from the south and running with various diversions through 
their village up to the north-east. The maliks of Dhangaon alleged 
that this watercourse was an artificial channel constructed for the 
purpose of irrigating the lands of Dnangaon. The substantial dispute 
between the parties was with regard to the area in Dhangaon over 
which the maliks of Rusulpura were entitled to store water, and with 
regard to the manner in which the surplus water of the watercourse 
was to be discharged. There was an elaborate enquiry by the Court of 
first ‘instance, and a decree was made in favour of the plaintiffs to the 
effect that the particular water passage which had been obstructed by 
the defendnats might be opened, so that the excess water of Dhangaon 
might pass off from its grounds. Upon appeal, the Subordinate Judge 
substantially affirmed this decree with a slight variation, so as to entitle 
the plaintiffs to put up eartMwork at a specified point of the channel 
and thus prevent the flow of the water towards the reservoir. Upon 
second appeal to this Court, the matter was re-examined in detail, and, 
although the decree was affirmed, it was held that it was incomplete ; 
a direction was consequently given that an expert engineer should be 
employed to ascertain the breadth and level of the opening which the 
plaintiffs claimed should remain unobstructed. After the plaintiffs had 
been thus successful in this litigation by which their right of irrigation 
was established, they commenced an action on the 4th January, 1907, 
against Shankar Lall and the other defendants of the first suit, for 
recovery of damages on account of injury done to their crops by the 
obstruction of the channel. The proceedings in the original suit, 
including the pleadings and the judgments ofall the Courts, were produced 
at the trial, and the Court made a partial decree for damages. On 
appeal to this Court, that decree was affirmed, on the 27th May, 1910. 
This is the decree of which the plaintiffs have taken out execution, and, 
as already explained, they seek to realise the sum decreed from the sons 
of Shankar Lall who died during the pendency of the proceedings. It is 
difficult to appreciate how these latter can successfully resist execution 
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on the. ground that the debt is illegal or immoral. Their father, as. 
one of the proprietors of Rusulpura, repudiated the claim of the plaintiffs, 
as proprietors of Dhangaon, to exercise the right of irrigation claimed 
by them. There was substantial matter in controversy between the 
parties, as is amply indicated by the fact of the protracted investigation. 
in the original Court, andeven when the litigation terminated after four 
or five years, an expert was needed to determine the breadth and depth, 
of the channel, so that each of the parties might exercise their right 
without needless detriment to the other. In no sense could it be said 
that the act of Shankar Lall was a wanton interference with the property- 
rights of another. The successful plaintiffs undoubtedly claimed too 
much, even if it be conceded that Shankar Lall went to the opposite 
extreme and entirely denied their rights, I am clearly of opinion, that 
a liability imposed upon Shankar Lall by anact of this character cannot 
appropriately be deemed an illegal or immoral debt. Even if I were to 
adopt the view of the learned Judges ofthe Bombay High Court in, 
Durbar v. Khachar (1), lcould not say that Shankar Lall ought not to 
have incurred this liability “asa decent and respectable man”,-nor could 
this liability be attributed to ‘his failings, follies or caprices”. In fact, 
what Shankar Lall did could have been done by any ordinary prudent 
owner of property with a view to prevent the exercise of what was an 
exaggerated though not an unfounded claim by his neighbours, Upon 
the merits, therefore, I feel no doubt that the debt which the heirs of 
Shankar Lall are now called upon to satisfy from the ancestral property 
in their hands cannot be regarded as an illegal or immoral debt. 
: In this view of the matter, it is unnecessary to consider whether 
the attachment was properly effected during the life time of Shankar Lall, 
because that would enable the appellants to proceed only against the 
right, title, and interest of Shankar Lall in the hands of his sons: see 
the authorities reviewed in Peari Lal Sigh v. Chandi Charan Singh (2). 
The result, therefore, is that this appeal must be allowed, the order 
of the Subordinate J udge dischargec, and execution directed A proceed 
against the ancestral property in the hands of the legal representatives 
of Shankar Lall. The appellants are entitled to their costs in this Court A 
the hearing fee is assessed at two gold mohurs. 

Carnduff J.—I agree, and may add that a similar view of what consti- 
tutes an illegal or immoral debt, was taken in an unreported case recently 
decided by Mr, Justice Woodroffe and myself. 


A. T. M. Appeal allowed. 
r (1) (1908) I, L. R. 82 Bom. 348. 
(2) (1906) 5 O. L. J, 80, 11 ©. W. N, 163. 
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© "Before Mr. Fustice Stephen and Mr. Fustice D. Chatterjee. 
CHAGMULL AND ANOTHER, ` 
D. 
JAI NARAIN AND OTHERS." 


Appeal— Deputy Commissioner, order of Prorincial Insolvency Act ¢ IlI of 1907), - 
Sees 38, 46—Civil Procedure Code (Act XIV of 1882), Sees 588, 589. 

Per Stephen J —Where an insolvency pro:eeding was commenced under Chap XX 
of the Code of Civil Procedure of 1882, and the Distriet Judge, after the passing of the 
Insolvency Act on adjudging the petitioner insolvent, transferrd the case to the Deputy 
Commissioner, who set aside a transfer made by the debtor (insolvent, under section 38 
of the Insolvency Act! 

Held, thatan appeal against the order of the Deputy Comm‘ssioner lay to the 
District Court and not to the High Court, under section 46 of the Insolvency Act. 

Per D. Chatterjee J.—That if the old law applied, the order of the Deputy Commis- 
sioner was appealable tothe District Judge under section 638 of the Code of Civil 
Procedure (1882), and if the new Act applied, an appeal lay to the same Court under 
section 46 of the Insolvency Act, . 


Sitharama v. Vythilinga (l), Debi Persad v. Jamna Das (2) and Samu Iyer y. 
Ayilan (3) referred to. 
Appeal by the transferee. 
_ Application under section 37 of the Insolvency Act to have the 
transfer made by the debtor set aside. 
The material facts and arguments appear from the judgment. 
Babu Khetra Mohan Sen for the Appellants. 
Babu Probodh Chunder Mukerjee for the Respondents. C. A. V. 


The judgments of the Court were as follows: 


Stephen J.—This is an appeal from order of the Deputy Commis- 
sioner ol Darjeeling, dated the roth of March 1910, made under section 37 
of the Provincial Insolvency Act, 1907, setting aside a transfer of his house 
and shop made by the second respondent Nazir Khan to the appellants 
Chagmull and Surajmull. 

The facts of the case so far as we need consider them are as follows: 
On the 17th November, 1908, the respondent transferred the premises in 
question to' the appellants in order to avoid execution proceedings in a 
suit brought by them. Six or ten dayslater, it does not matter which, 
the respondent filed his petition in insolvenzy. This he did under the 
insolvency sections of the Civil Procedure Code of 1882, as Darjeeling is 
a. scheduled District under the Insolvency Act, which was not then in 
force there. The present Civil Procedure Cole was applied to Darjeeling 
on the 5th January 1909, and the Provincial Insolvency Act on the 25th 


January 1909. The respondent was adjudged an inslovent on the 27th 


May 1909 by the District Juige who appointed Receiver, and transferrd 
the case tothe Deputy Commissioner onthe 12th June 1909. Oa the gth 
July the first respondent filed a petition to the Receiver to havé the 

* Appeal from Original Order No 268 of 1910, against the order of W, M, Crawford, 
Esq., Deputy Commissioner of Darjeeling, dated the 10th Maroh, 1910, 


(1) (1889) I. L. B. 12:Mad, 472. (2) (1900) I. Le B, 23 All, 56y 
(8) (1908) 19M. LJ - 
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transfer in question set .aside, and it was set aside as we have said on the 
roth March 1919. | 

A preliminary objection i is taken to this appeal on two grounds: 

(1) That no appeal lies in this case ; 

(2) That the proper parties are not before the Court because the 
Receiver is not joined. The first of these grounds must prevail for the 
following reasons : the insolvency proceedings were no doubt commenced 
under Chapter XX of the Civil Procedure Code, 1882, The whole of 
this Code. was repealed as far as Darjeeling was concerned on the 5th 
January 1909 when the present Civil Procedure Code came into force. 
Thereupon under section 6 of the General, Clauses Act, if any preson 
had acquired or incurred any right, privilege, obligation or liability on 
the filing of the second respondent’s petition, legal proceedings in respect’ 
thereof might have been continued as if neither the Civil Procedure Code 
nor the Insolvency Act, which also repeals Chapter XX of the old Code, 
had been passed. — Without enquiring whether any such right had been 
acquired and so forth, it is enough to say that this was not done, as the 
District Judge certainly acted under the Insolvency Act when he ad- 
judged the second respondent an. insolvent on the 27th May and no appeal 
has been lodged against this order. If this isso there can be no doubt 
that the appeal in thiscase lies to the District Court and not to us by 
force of section 46 of the Insolvency Act, as the case was tried by the 
Deputy Commissioner as being a Court subordinate to the District 
Judge, invested with jurisdiction under section 3. The Deputy Commis- 
sioner had under section 3 concurrent jurisdiction with the District 
Court, but if the same meaning is applied to the expression ‘subordinate 
Court’ in sections 3 and 46, that will not prevent an appeal lying from 
one Court to another ; especially as no Cotrt subordinate to the District 
Court has any jurisdiction eacept under the provisions of section 3. We 
hold therefore that no appeal lies in this case, and it becomes unnecessary 
for us to consider futher questions that have been raised in this « case. 

We make no order as to costs. 

D. Chatterjee J.—A good deal of learned discussion has been made 
in this case as to whether the provisions of the new Act have any and 
what application; but it is not necessary to go into that discussion for 
deciding the preliminary objection. For if the old law applied, the 
order of the Deputy Commissioner wes appealable to the District Judge 
under sections 588 and 589 of the old Code. See Sitharamav. 
Vythilinga (1), Debt Prasad v, Jamna Das (2), P. S. Samu Jyerv. 
Aytlan Gramom (3), and if the new Act applied, an appeal lay to the 
same Court under section 46 of :he new Act. 

This appeal is therefore incompetent in either case, and it is not 
necessary to go into any other question. The appeal must be 
dismissed. 

A. T, M. Appeal dismissed, 


(1) (1889) 1. L. B.:12 Mad. 472, (2) oes) 1. L. R, 23 All, 56, 
(8) (1908) 19 M, L. J. 68, 
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HEDLOT KHASIA 


v. 


KARAN KHASIANI,” 


Hanat dsorae— Decree, affirnince of, by apnellate Court—Non-oontesting defendants’ 
application to set aside evparta daicree, if maintainable in original Court —Civil 
Procedure Code (Act XIV of 1882), Sees. 57, 108— Plaint, return of—Limitation 
Act (XV of 1877), See. 14—Suit, when instituted—Suit pending—Lease for a 
finod term of years —~Lessec's rights—Assam Land and Revenue Regulation (I of 

_ 1886). Seo 8, cl. (b)—" Arquired ”— Actual possession of, and settlement with, third 
person— Heirs af original settlement-holder, if can claim settlement-—Khasiahs. 


When a decree is attacked by way of appeal to a superior Court, if the deoision of 
the Court of appeal affirms that of the Court of first instance, the original decree 
becomes merged in the decree of the Court of appeal. But the application of nas 
general principle may be modified by special circumstances. 

| A decree was originally passed against the contesting défendants and exparte 
against the others. The contesting defendants alone appealed against the -adverse 
decision.. To that appeal, the only respondents were the successful plaintiffs. The 
appellate Court affirmed the decision of the original Court. A second appeal was 
presented to the High Court by the contesting defendants, and the only respondents 
there also were the plaintiffs. The second appeal was dismissed. The defendants, who 
had not entered appearance, then applied to the original Court, under section 108 of 
the Code of Civil Procodure, to set aside the exparte decree : 

- Held, that the application to the original Court under section 108 of the Code of 
Civil Procedure was maintainable. 

Indu Meah v. Dar Baksh Bhuan (|) followed, 

Kumud Nath v. Jatindra (2) distinguished. 

Held also. that it was too late for the plaintiffs to raise the objection for the first 
time in the High Court as to the jurisdiction of the original Court to set aside the 
exparte decree, ° 

The combined effeot of section 57 of the Code of Civil Procedure and section 14 of 
the Limitation Act is, that when the plaint is returned to be presented in a Court of 
competent jurisdiction, the suit is to be considered ag instituted on the date of such 
presentation, and the plaintiff should amend the plaint £o as to include all intermediate 
transactions between the date of the first presentation and the date of the presentation 
to the competent Court. 

The Court may, for the sake of justice, take into consideration ohanges in the title 
pendente lite. 

Ram Ratan v. Mohant (8) and Ramyad v, Bindeswari (4) referred to. 

As against the non-appearing defendants, the suit was to be treated as- pending 
unser section 14 of the Limitation Act, from the time when it was instituted up to the 
time when the plaint was ordered to-be returned for presentation to the proper Court, 
irrespective of the proceedings by way of appeal at the instance of the contesting 
defendants, to which the non-contesting defendants were no parties, 

Takkurooddeen v. Karimbuc i5) and Khellat v, Nusseebannessa (6 referred to. 


A lease for a fixed term of years does not terminate before the expiration of the 
stipulated term. by the mere fact of the death of either the lessor or the lessee. Upon 


‘ & Appeal from Appellate Decree No. 989 of 1909, against the decree of W.-S, 
Contts, Esq , District Judge of Sylhet, dated the 24th March, 1909, affirming that of 
eae Aditya Chandra Chakrabarti, Subordinate Judge of Sylhet, dated the Ist June, 
(1) (1911) 14 0. L. J. 42, (4) (1997) 6 0..L. J. 102. > e> 
(2) (1911) 18 C. L. J. 221. (5) 11865) 3 W. R. 20. 
* “8) (1907) 6 0. L, J. 74. 46) (1871) 16 W. Redi, 
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the death of the lessee, there is, a transmissible . interest, which vests in his heirs by 
succession’ 

Before Assam Land and Revenue. Regulation came into ENS the rights of the 
parties were governed by the terms of the qontravt between the grantor and grantee as 
also the customary rules of inheritance to which the parties were subject. The mere 
recognition by the grantor of third person as successor of the original grantee, does not 
prejudice the position of the heirs. ii l i 

Clause (b) of section 8 of Regulation T of 1886 applies to a case in which a person 
has acquired land, not merely because it has been directly settled with him by the 
Government, but also because he has obtained it from the original grantee by transfer, 
succession or otherwise It includes a case in which a person before the commence- 
ment of the Regulation, acquired the land by inheritance from a person with whom it 
had been settled by the Government under a lease for a term not less than ten years, 

Upon the death.of the person with whom the settlement for ten years was made in 
1884 and in spite of the hostile possession of a third person after his death, his heirs. 
became the owners of the interest originally vested in him, and as soon as the Regulation. 
came into force on the Ist July 1886, the heirs bacame landholders within the meaning 
of 6), (8) ‘of seation 8 of the Regulation. Hence upon the expiry of the term of ten 
years fixed in the lease of 1884, the interest of the heira did not completely terminate.. 
They were entitled to olaim settlement from the Government and their rights were not. 
affected by settlement with a third person, 

Madhub v. Mynrani (|) referred to. 

The name Synteng is applied properly to persons resident in the Jaintia Hills ; but 
they as also the residents of the Khasia Hills are properly known as Khasiahs, 


Appeal by Defendants Nos. 5 and 7. 

Suit for declaration of title to and for recovery of possession of land. 

The material facts and arguments appear from the judgment. 

Babus Tarakishore eee) and Brajalal Chakravarty ag the 


Appellants. 
Babus Harendra Narain Mitter and Birendra Chandra. Das for the 
as sages ° ; 


The judgment of the Court was delivered by | 
. Mookerjee J.—The subject matter of the litigation which has given. 


rise to this appeal is a tract of land whereof settlement : was obtained: by: 
“one U, Timon from the Government on the 21st October 1884, under 


a kabuliat executed for a term of ten years. The grantee died 


shortly after, and left behind him a brother U. Hebajet and two sisters, 


Ka Sengai and Ka Laban. Immediately after his death, his brother, in 
May. 1886, got his own name entered in the kabuliat as his successor 


in interest and apparently continued in possession thereafter. U. 


Hebajet transferred a portion of his interest in the disputed land to some 


of the defendants on the 2nd March 1887. On the 13th November 1895, 


the two sisters of U. Timon commenced an action for declaration of title 
tothe disputed land and for recovery of possession. Their case in 
substance was, that they were Khasias and that under-the customary 
rules of inheritance prevalent amongst them, sisters were entitled to 
succeed i in preference to brothers. The defendants to the suit were U. 
Hebajet ‘and six other persons who’ claimed to have derived an’ interest: 
in the disputed land from him. Apart from objections in bar, one of 


which related to the jurisdiction of the Court, the claim was resisted - 


(1) (1890) L L, R, 17 Cale, 819. 
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substantially. by the second and third defendants on the ground: that 
the plaintiffs were not entitled to any interest in the land as it had been 
acquired by U. Hebajet. The other defendant did not enter appearance. 
The Court first tried the objection. of jurisdiction based upon the value 
of the subject matter of the litigation, and came to the conclusion that 
the value of the property was within the limits of its pecuniary jurisdic- 
tion. The case was then tried on the merits, and a decree made in 
favour of the plaintiffs, on the 18th April, 1896. Upon appeal that 
decree was affirmed by the Subordindate Judge on the 21st September 
1897 and a second appeal to this Court was dismissed on the 2oth April, 
1900. Subsequently, the defendants other than the second and third 
defendants applied to have the exfarte decree made against them dis- 
charged, Tnat application was successful and the suit was revived in 
so far as they were concerned. They resisted the claim on the ground 
that the Court had no jurisdiction to entertain tht suit because the 
pecuniary value of the subjes: m uter of the land in dispute exceeded the 
limits of the pecuniary jurisdiction of the Court. This contention was 
successful, and ihe result was that on the 15th January 1906, the Court 
-returned the plaint for presentation to the Court of the Subordinate 
Judge ; the plaint was duly presented to that officer on the day following. 
The case was then tried on the merits. The substantial defence to the 
claim was two-fold ; namely, £rsf, that the plaintiffs did not acquire any 
valid interest in the disputed property, because upon the death of U, 
Timon there was no interest left which could pass to them by succession; 
and, secondly, that if the interest of U. Timon was transmissible by 
inheritance, the plaintiffs were not the heiresses of their brother. The 
Court of first instance decided ia favour of the plaintiffs on the Ist June 
1908-and that decision was afirmed on appeal by the District Judge on 
the 24th March, 1909, Two of the defendants, the fifth and the seventh, 
have now appealed to this Court, and on their behalf the decision of the 
District Judge has, been assailed on four grounds, namely, frst, that the 
suit has not been properly framed, because after the plaint had been 
returned for presentation to the proper Court, the pleadings ought to 
- have been amended. with reference to the circumstances as they stood on 
the 16th January 1906; secondly, that the suit is barred by limitation ; 
thirdly, that the plaintiffs have acquired no title to the disputed property, 
because upon the death of U. Timon there was no interest left to be 
transmitted to them; and fourthly, that if the interest of U. Timon was 
transmissible, the plaintifs are not the heirs of their brother. These 
arguments have been strenuously contested by the respondents, and a 
preliminary. point has been raised on their bebalf that the exparte decree 
was.improperly set aside, inasmuch.as after the decree of the original 
Court had been affirmed on appeal by the Subordinate Judge and on 
second appeal by this. Court, it was not competent to the primary Court 
to, discharge that decree and direct a retrial of the suit. We must first 
examine the validity of the objection taken on behalf of the respondents, 
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It appears from an examination of the record, that the decree was 
originally made upon contest as against the second and third defendants, 
and was made-exparte as against the others. The second and third 
defendants alone appealed against the adverse decision of the Subor- 
dinate Judge. To that appeal, the only respondents were the successful 
plaintiffs, The Subordinate Judge affirmed the decision of the original 
Court. A second appeal was presented to this Court by the second and 
third defendants, and, as in the Court of appeal below, the only respon- 


‘dents in this Court were the plaintiffs. The decision of the Court of 


first instance, which had been affirmed on appeal, was confirmed by this 
Court. Upon these facts, the learned vakil for the respondents has con: 
tended, upon the authority of the decision in Dhonat Sardar v. Tarak 
Nath Chowdhury (1), that the decree of the original Court was superseded 
by the decree of the appellate Court and that, consequently, after the 
appeal had been’ decided, it was not competent to the primary 
Court to set aside the exfarfe decree, even at the instance of 
persons against whom the decree had been made exparte and who had 
not been made parties to the appeal preferred at the instance of the con- 
testing defendants. It may be conceded that the contention of the 
respondents is apparently supported by the decision upon which reliance 
is placed ; but we are of opinion that this position cannot be maintained 
on principle. No doubt, when a decree is attacked by way of appeal to 
a superior Court, if the decision of the Court of appeal affirms that of 
the Court of first instance, the original decree becomes merged in the 
decree of the Court of appeal. But the application of this general 
principle may be modified by special circumstances. Here, as we have 
already explained, the decree of the primary Court was challenged on 
behalf of the contesting defendants. They assailed that decree only in 
so far as they themselves were concerned, and this is conclusively 
evidenced by the circumstance that they did not join the other defen- 
dants as parties to the appeal. When, therefore, their appeal was dis- 
missed and the decree of the Court of first instance was affirmed, it must’ 
be taken that the decree of the primary Court was merged in the decree 
of the appellate Court only in so far as the original decree affected the`` 
two contesting defendants. In so far as that decree affected the other’ 
defendants, who had not entered appearance, the Court of appeal was 
not invited to consider the matter and to pronounce any judicial opinion 
thereupon. A similar observation applies to the decree made by this 
Court. Consequently, the view cannot be maintained that merely 
because the appeal of the two contesting defendants was unsuccessful,’ 
the other defendants were deprived of their remedy, available under 
section 108, to have the exfarte decree made against them discharged 
on proper grounds. The view we take is in accordance with that taken 
by this Court in the case of Jndu Meah v. Dar Baksh Bhuan (2). 
Much reliance was placed upon the decision in: Kumud dis ay 


(1) (1916) 12 0, L. J, 63. (2) (1911) 14 C, L, J, 42, - $ 
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~ Ghowdhury v. Fatindra Nath Chowdhury (1), but that case is clearly Cmim. 
distinguishable, because there the application to set aside the exparte 1911, 
decree was made during the pendency of an appeal, Consequently, the = 
question did not arise for consideration, whether it would have been e, 
competent to the primary Court to set aside the exparte decree upon Karan, 
the invitation of the defendants, who had not entered appearance, after Hookeri: J. 
the appeal preferred by the contesting defendants had been dismissed. => 
_ We are clearly of opinion that the preliminary point urged by the res- 
pondents cannot be supported. We are further of opinion that it is too 
late for them to take this objection. The suit has been revived and 
retried. If the plaintiffs were of opinion that the exparte decree ought 
not to have been set aside by the primary Court, they ought to have 
applied to this Court to discharge that order as made without jurisdiction. 
The objection which the plaintiff:, as respondents, now seek to urge, is 
not taken with a view to support the decree in their favour ; if it is 
allowed to prevail, the decree, though in their favour, must be discharged 
as made without jurisdiction. The preliminary objection is, therefore, 
overruled, and, we proceed toconsider the points urged by the defen- 
dants in support of their appeal. 

The first point taken by the appellants is, that the suit has not been 
properly constituted, because the plaint, as it now stands, seeks relief on 
the basis of events as they had happened before the 13th November 1895 
(the date of the original presentation of the plaint), and all intermediate 
transactions between that date and the date of the presentation of the 
plaint in the Court of the Subordinate Judge have been ignored. In 
support of this proposition, reliance has been placed upon section 57 of the 
Code of Civil Procedure of 1882 and section 14 of the Indian Limitation 
Act of 1887. Section 57 Òf the Code of 1882 provides that 
the plaint shall be returned to be presented to the proper Court, 
if a suit has been instituted in a Court whose grade is lower or 
higher than that of the Court competent to try it, where such 
Court exists or where no option as to the selection of the Court is 
allowed by law. Section 14 of the Indian Limitation Act provides that in 
computing the period of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first instance or ina 
Court of appeal, against the defendant, shall be excluded, where the pro- 
ceeding is founded upon the same cause of action and is prosecuted 
in good faith in a Court which from defect of jurisdiction or other cause 
of a like nature is unable to entertain it. It has been argued on behalf of 
the appellants that the combined effect of these two sections is that 
when the plaint which has been returned is presented in a Court of 
competent jurisdiction, the suit must be taken to be instituted on the 
date of such presentation. In our opinion, this contention is well-founded 
and is not opposed to the decision in Huri Mohun v. Natmuddin (2), 

(1) (1911) 18 C. L, J, 221, (2) (1892)1I. L, R. 20 Calo, 41, 
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which was a case of amendment and not of return of plaint : Greesh 
Chunder v. Pran Kishen (1), Ram Coomar v, Dwarkanath (2), Sham- 
Chand v. Kally Kant (3), and Aursutoollah v. Aboo Mahomed (4). 
In fact, if the contrary view were adopted, the inference would 
follow that the provisions of section 14 of the Indian Limitation Act 
Were superfluous. It would have been needless to formulate the rule 
embodied in section 14, unless the theory were adopted that the suit was 
instituted only when the plaint was presented in the Court of competent 
jurisdiction. Consequenily, the view may well be maintained that the 
plaint in this case ought to have been amended and the plaintiffs required 
to base their claim to relief on the footing of the circumstances as they 
stood on the 16th January 1906. We are clearly of opinion, however, 
that the suit ought not to fail on this ground. No such objection was 
taken in the Court of first instance after the plaint had been presented. 
If the objection had been taken, the plaintiffs might easily have amended 
their allegations. It is further plain that the defendants have not been: 
in any manner prejudiced by reason of the omission of: the plaintiffs to 
amend the plaint. The events upon which the defendants rely have all been 
investigated by the Courts below. The most important of these, is the’ 
settlement with them by the Government after the institution of the 
suit in 1895. The defendants have, as a matter of fact, throughout con- 
tended that the plaintiffs are entitled to relief, if any, on the footing that 
the defendants are now settlement holders for aterm of 15 years under 
a lease granted to them on the Ist April 1898. The defendants will be 
am ply protected, as we propose to take this fact into account and deter- 
mine thereon the relative rights and liabilities of the parties; this is in 
accord with the principle that the Court may, for the sake of justice, 
take into consideration, changes in the title, pendente lite; Ram Ratan 
v. Mokant (5) and Ramyad v. Bindeswari (6°. The first contention of the 
appellants, though technically correct, must, consequently be overruled. 
In support-of the second contention of the appellants, it has been 
drgued that the suit is barred by limitation, because admittedly the 
defendants and their prodecessor U. Timon have been in possession of 
the disputed land from 1885, while the present suit, for the purposes of 
limitation, must be deemed to have been commenced on the 16th 
January 1906. The plaintiffs, however, are clearly entitled to the bene- 
fit of the provisions of sub-section (1) of section 14 of the Indian Limita- 
tion Act.’ It cannot be disputed that the plaintiffs have prosecuted with 
due diligence the original suit as against these defendants, and they have 
been obliged to institute the present suit, because the first suit could not 
be entertained by the Court on account of defect of jurisdiction. There 
can be no controversy that the plaintiffs have throughout acted in good’ 
faith. -As already stated, the second and third defendants raised the 
‘ (1) (1867) 7. W.R. 157. (4) (1866) 6 W. R. 39. ; 
12) (1866) 5 W. R. 207, (6) 197) 60, L. J. 74, 
(8) (1863) 2,HaySl4,° ` `.. I (6) (1907) 6 0. L.J, 108. . 
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objection of valuation at the original trial. Upon evidence, the Court 
held that the objection was groundless. At the instance of the present 
appellants, however, the Court subsequently, on the revival of the suit, 
came to the conclusion that the objection was well-founded. Under 
these circumstances, in view specially of the divergence of opinion 
expressed by the Court on the two oczasions, tt 1s clear that absence of 
good faith cannot be imputed ro the plaintiffs. It is further plain that, 
as against the present defendants, the suit must be treated to have been 
pending from the 13th November 1895 when the suit was instituted up 
to the 15th January 1906 when the plaint was ordered to be returned 
for presentation to the proper Court. This is so, irrespective of the pro- 
ceedings by way of appeal at the instance of the second and third defen- 
dants, to which the present defendants were nòt parties. If the period 
between the 13th November 1895 and 15:h January 1906, is excluded, it 
is clear that no question of limitation arises, because tHe dispossession by 
the defendants took place after the death of U. Timon in 1885. The 
view we take isin accord with that previously taken by this Court. 
Lakhuroodeen v, Kuiimbux (1), Khellat Chunder Ghose v. Nusseeban- 


nessa (2). The second contention of the appellants must, therefore, be 
overruled as untenable. 


In support of the third ground, it has been argued that upon the 
death of U. Timon his interest terminated, and consequently, even if it 
be assumed that his sisters were the heiresses at law, they did not acquire 
any interest by inheritance. In our opinion, this contention is not well- 
founded, In the first place, it is clear that as the lease in favour of 
U. Timon was for a term of years, ic did not terminate with the life of 
the grantee. As was observed*by their Lordships of the Judicial Com- 
mittee in the cases of Mataraja Tej Chuna Bahadur v. Srikanth 
Ghose (3), Raja Burdakanth Roy v. Aluk Munjooree Dasiah (4) and 
Gobind Lal Roy v. Hemendra Narain Roy Chowdhry (5), in the absence 
of a specific provision to that effect, a lease for a fixed term of years does 
not terminate, before the expiration of the stipulated term, by the mere 
fact of the death of either the lessor or the lessee. Upon the death of 
U. Timon, therefore, there was a transmissible interest, which vested in 
his heirs by succession. We shall assume, for the present, that his two 
sisters were the heiresses. Notwithstanding the fact that they were the 
heiresses, the brother of U. Timon tcok possession of the property and 
got his name entered in the kabuliat as the successor in interest of the 
original grantee, This happened in May 1886, before Regulation I of 
1886 had come into operation on the rst July 1886. It cannot be dis- 
puted that before the Regulation came into force, the rights of the 
parties were governed by the terms of the contract between the grantor 
and grantee, as alsothe customary rules of inheritance to which the 

(1) (1865) 3 W. R. 20, (3) (18441 R M. T. A. 261. 

(2) (1871) 16 W R. 47, (4) (1818) 4 M. I. A. 320. 

(5) (1889) I, L. R, 17 Calc 686, 
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parties were subject. The mere recognition, by the grantor, of the 
brother as successor of the original grantee, obviously, did not prejudice 
the position of the heiresses. The question, therefore, arises whether 
when the Regulation came into force, it altered the status and rights of 
the parties, Now, section 8 of the Regulation deals with the question of 
the status of landholders and the mode in which that status may be 
acquired. Sub-section (1) of section 8 is divided into two Clauses (2) and 
(A) which deal with two different sets of circumstances. Clause (a) pro- 
vides for the case in which a person has, before the commencement of 
the Regulation, held immediately under the Government for ten years 
continuously any land not included either in a permanently settled 
estate ot in a revenue-free estate, and who has during that period paid 
to the Government the revenue due thereon, or held the same under an 
express exemption from revenue. Clause (è) deals with the case in 
which a persóņ, whether before or after the commencement of the 
Regulation, acquired any such land under a lease granted by or on 
behalf of the Government, the term of which is not less than 10 years. 
Each of such persons is under section 8 deemed to have acquired the 
status ofa land-holder in respect of the land. It ts obvious that 
clause (2) has no application to the circumstances of the present case, 
because U. Timon did not, before the commencement of the Regulation, 
hold for ten years continuously the disputed land under the Government, 
Clause (2), on the other hand, plainly applies to the case; but it has 
been argued that in view of sub-section (2) of section 8, the 
operation of clause (b) is excluded. Sub-section (2) provides that 
when land held by one person has come, immediately by transfer 
or succession, to be held by another, the holding shall, for 
the purposes of sub-section (1) clause (a), be deemed to have been 
continuous, and the latter person may, in reckoning the length of his 
holding, add the holding of the former to his own. It has been argued 
in substance for the appellants that as sub-section (2) is limited in its 
application to cases falling within clause (a) of sub-section (1), clause (ò) 
of sub-section (1) cannot be applied to the circumstances of the present 
case. In our opinion, this contention is not well-founded. The Legis- 
lature did not extend the application of sub-section (2) to cases under 
clause (4) of sub-section (1) for the obvious reason that it was needless 
to do so. Clause (2), as we read it, applies to a case in which a person 
has acquired land, not merely because it has been directly settled with 
him by the Government, but also because he has obtained it from the 
original grantee by transfer, succession or otherwise. In our opinion, 
clause (4) may be read so as to include a case in which a person has, 
before the commencement of the Regulation, acquired the land by 
inheritance from a person with whom it had been settled by the 
Government under a lease foraterm not less than ten years. The 
learned vakil for the appellants does not dispute that the term 
“acquired” may be interpreted in the wider sense just indicated, 
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But he contends that a narrower construction may very well be put Omn. 

upon it. We are of opinion that the restricted interpretation suggested 7011, 

ought not to be adopted, and we are fortified in this view by the yan 

circumstance that the Legislature has not thought fit to make the oo 

provisions of sub-section (2) applicable to cases covered by clause (a). Karan. 

The policy of the Legislature is obvious in the cases covered by doses: J. 
clause (2); where title is acquired by continuous possession for ten 
years, the Legislature provides that the possession of the successor in 
interest may be added to the possession of the previous holder. Ina 
case comprised within clause (4), it is not necessary to make a provision 
of this character, because the original grantee holds under a lease, and 
the interest of the successor in interest may be taken to have been 
acquired from him, whether it has been acquired by succession, 
transfer or any other manner. The present case is thus completely 
covered by clause (b) of sub-section (1), It has beene finally argued by 
the learned vakil for the appellants that the sisters of the original 
grantee cannot be said to have acquired the land, because admittedly 
they never obtained possession. It has been argued in substance that 
the term ‘acquired’’ connotes control over the property; in other 
words, that a person cannot be said to have “acquired” land unless 
he has acquired physical possession thereof. We are not prepared to 
accept this contention as well-founded ; the ordinary meaning of the 
term ‘acquire’ undoubtedly does not lend any support to this argument. 
The true position, therefore, is that upon the death of U. Timon and 
inspite of the hostile act of his brother, his sisters became the owners 
of the interest originally vested in him, and as soon as the Regulation 
came into force on the Ist Jyly 1886, the sisters became landholders 
within the meaning of clause (b) of sub-section (1) of section 8 of the 
Regulation. Once this conclusion is firmly established, the case proves 
reasonably plain and free from difficulty. Section 9 provides that a 
landholder shall have a permanent, heritable and transferable right of 
use and occupancy in his land, subject to the payment of revenue and 
the other items mentioned in clause (a) and subject also to other 
conditions needless to enumerate for our present purposes. Conse- 
quently, it cannot be maintained that upon the expiry of the term of 
ten years fixed in the lease of the 21st October 1884, the interest of 
the sisters completely terminated. They were clearly entitled to claim 
settlement from the Government. True it is, that they have not done 
so. But it is plain from other parts of the Regulation, to which we 
shall presently refer, that their rights have not been affected by the 
settlement made with their brother. Section 39 provides that no person 
shall, merely on the ground that a settlement has been made with him 
or with some person through whom he claims, be deemed to have 
acquired any right to or over any estate as against any other person 
claiming rights to or over that estate. The same doctrine is recognised 
in section 62 which provides that nothing contained in Chapter IV of 
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the Regulation and nothing done in accordance therewith, shall be 
deemed to preclude any person from bringing a suit in the civil Court 
for possession of or declaration of his right to any immovable property 
to which he may deem himself entitled. Consequently, the inference 
is irresistible that inspite of the settlement of 1898, the plaintiffs, as the 
sisters of the original grantee, are entitlzd to recover the property from 
the hands of the brother who has unlawfully seized it. The view we 
take is supported by the decision of this Court in the cases of Madhuéd 
Nath Surma v, Mvarant Methi(1) and Patan Maria v. Bhabiram (2), 
The third ground upon which the decree of the District Judge is 
assailed cannot consequently be supported. 

In so far as the fourth ground is concerned, it raises a question of 
the customary rules of inheritance which govern the parties to this 
suit. It has been argued that the District Judge has overlooked the 
fact that the plaigtifls are not Khasias but Syntengs, and has therefore 
erroneously applied to the plaintiffs a rule of succession which obtains 
only amongst Khasiahs. We are of opinion that there is no substance 
in this contention. It may be conceded that in the settlement proceed- 
ings, it was alleged that the plaintiffs were not Khasias but Syntengs 
and that the customs and usages of the Knasias and the Syntengs were 
radically distinct. When the case came to be argued, however, before 
the Courts below, it does not appear to have been urged that the 
customary rules of inheritance were different inthe two classes. In so 
far as we have been able to gather, the name Synteng is applied properly 
to persons residing in the Jaintia Hills; but they as also the residents 
of the Khasia Hills are popularly known as Khasias. The Subordinate 
Judge found upon the evidence that amongst the Syntengs, a sister 
inherits the property of her brother in preference toa brother. This 
conclusion is supported not merely by the oral evidence but also by the 
opinions of experts. [The Khasias by Major Gordon ; Statistical accounts 
of Assam, by Sir William Hunter, Vol. II, 203, 489; Diary of Mr. Heath ; 
Report of Mr. Shadwell.} When the matter was taken on appeal, before 
the District Judge, objection was taken to the judgment of the Subor- 
dinate Judge not on the ground that different rules govern the Khasias 
and the Syntengs in this respect, but that he had misconceived the 
evidence as to the rules of succession amongst the Khasias. It was 
further urged that the rules of inheritance, so far as the Khasias are 
concerned, did not apply to the case. The District Judge has over- 
ruled all these objections, and, in our opinion, rightly done so. It is 
plain from the record that the distinction now sought to be raised was 
never suggested in the Courts below, We may further observe that this 
point might and ought to have been raised at an earlier stage of the 
case when, upon the death of the original plaintiffs, their daughters 
applied to be brought on the record as their representatives in interest. 
They were allowed, however, to be substituted without any question: 


(1) (4890, J, h, R, 17 Cale, €19. (2) (1896) I. L. R 24 Calo, 239, 
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The District Judge held upon the evidence that the rule of succession SIVU 
applicable to the case was that which prevailed amongst the Khasias, 19121. 
namely, that a sister succeeds to the estate of her brother in preference odlot 
to a brother. This conclusion, in our opinion, can not be successfully v, 
assailed, and the fourth ground of appeal, must be negatived. Karan, 

The result is that all the objections taken by the appenene fail, and Mookerjee, J. 
the appeal is accordingly dismissed with costs, — 
A. T. M. Appeal passed 
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Achnowledqment— Limitation Act (XV of 1877), Seo 19—-Mortgage decree — Acknow- 8l. 


ledgment hy one af several judgment-debtors in respect ofejoint decree, if binds s 
others— Acknowledgment of smaller sum. 
A mortgage decree for Rs 66] was made absolute on the 4th September 1906. 
An application for execution was made. by mistake, for a sum of Rs. 231 and odd 
annas on the 4th September, 1906. Oneof the jndgment-debtors, purchaser of the 
equity of redemption, after mentioning the sum of Rs 231 and odd annas, made 
certain prayer for realising it. The decree-holder then withdrew his application and 
subsequently made an anplication for execution on the 24th January 1910 : 
Held, that the decree-holder was entitled to execute his decree for Rs. 231 and 
odd annas against the acknowledging judgment-debtor only ; that the application, as 
against the other judgment-debtors, was barred by limitation. 
An acknowledgment is effectual against the party who makes it, 
Richardson v, Younge (1), Bhogilal v. Amritlal (2) and Dharma v. Balmakund (A) 
distinguished, 
Acknowledgment connotes knowledge or consciousness of the burden one ‘assents, 
to bear. 
Tf a definite sum smaller than thesum claimed is named in the acknowledgment, 
only the sum named is taken out of the statute of limitation. 
Appeal by the Judgment-debtor No. 4. 
Application for execution of decree. 
The material facts and arguments appear from the judgment. 
Babus Mohendra Nath Roy and Krishna RPyrosad Sarbadhikary for 
the Appellant. À 
No one appeared for the Respondents C. A, V. 


The judgment of the Court was as follows: 


This appeal arises out of an application for the execution of a 
mortgage decree passed on the 19th of December 1901 and made 
absolute for sale on the 4th of September 1906. The first application 
for execution was made on the 13th of December 1906, for a sum of 
221 Rupees odd annas, taking the interest as 12 Rupees only whereas 
it was in reality 661 Rs. plus 12 Rs. On the 7th of March 1907 the 


* Anneal from Appellate Order No, 219 of 1911, against the order’of J Phillimore, 
Esq., District Judge of Chittagong, dated the 19th January, 1911, affirming that of 
‘Babu R B. Rarman, Monsiff, Ist Court, of Patiya, dated the 22nd August, 1910. 


(1) (1871) L.-B. 6. Ob. App. 478 (2) (1892) I, L. R, 17 Bom. 173. 
(3) (1896) I, I, R, 18 Ally 458, 
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appellant, defendant No. 4, wko was one of the purchasers of the 
mortgaged properties (from the mortgagor defendant 1), made an appli- 
cation that the decree-holder had claimed 231 Rupees and fifteen annas 
including costs; that this amount could be realized by the sale of 
property No, 2 alone, and, in any case, that he was prepared to deposit 
any part of the claim -not satisfied by the sale, or the whole of the 
claim. On the 9th March the decree-holder, who was under the 
impression that his claim of 231 Rupees was in accordance with the 
decree as passed, and that the decree must be amended, withdrew the 
application for execution. He found out, however, that no amendment 
was necessary, and that he had made a mistake, and he again applied 
for execution on the 24th January 1910 for 845 Rupees including 661 
Rupees for interest which he had omitted to claim in his previous 
application. One of the judgment-debtors objected that the application 
was barred by lemitation but the decree-holder contended that the 
application of defendant No. 4 dated the 7th March 1907 contained an ac- 


knowledgment of liability and saved the application from the bar of limi- 


tation. The Court held that the application was barred except against 


defendant No. 4 and allowed execution to proceed against him. The 


lower appellate Court has upheld that decision and hence this second 
appeal by defendant No. 4. 


It is contended by the learned vakil for the appellant : 

(1) That the acknowledgment being made by one of several 
judgment-debtors in respect of a joint decree, it is of no avail to the 
decree-holder and the whole decree is barred ; and 


(2) That the acknowledgment is only in respect of the amount 
claimed, namely 231 Rupees and 15 arnas, and cannot be extended to 
the 661 Rupees interest which:was not claimed. Reliance has been 
placed by the learned vakil for the appellant upon the case of Azchardson 
v. Younge (1) and two Indian cases based upon the same Shogtial v, 
Amritlal (2), Dharma v. Balmakund (3). As regards Richardson v, 
Ynunge. (1), it is sufficient to say that it has no application to the present 
case, It was the case,of an acknowledgment by one of two trustees 
who were mortgagees, as such and had, therefore, no several and 
apportionable interest in the mortgage. Sir G. Mellish L. J. said in 
reference to the acknowledging mortgagee ‘he was simply joint tenant 
with his co-trustee of the land, and jointly entitled with him to the 
mortgage money. Had the mortgagees not been trustees, the case 
would have stood very differently, for they must almost of necessity 
have been entitled to some distinct interests in the mortgage money.” 
Sir W. M. James L. J. said “our decision is corfined to the case of mort- 
gagees who are trustees and are shewn to be such on the face of the deed.” 
The case of Bhogtlal v. Amritlal (2) was decided upon the wording of 
Article 148 of the second Schedule to Act IX of 1871 which required an 


(1) (1871) L, R, 6 Ch. Ap. 478, (2) (1892) I, L. R. 17 Bom, 173. 
(8) (1896) I. L, R. 18 All, 458, 
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acknowledgment by the mortgagee or some person claiming under him Civi. 
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and it was held that as the Act did not provide for an acknowledgment 31919, 


by aw agent of the mortgagee, an acknowledgment by one of the heirs MRE 

of the mortgagee would not suffice although he may have acted as thre Kumar 

agent of his co-heirs ; section 20 of the Act had no application as it was A a 
í m $ 


not an acknowledgment in respect of a debt or legacy but in respect of 
the right of the mortgagor to redeem. Itis true Jardine J. referred to 
Richardson v. Younge (1), and to the opinion of Mr. Coote who referred 
to that case as an authority for the general proposition that" where 
there is a mortgage to two jointly there must be an acknowledgment 
by both”; but we have shewn that the facts of Richardson v. Younge (1) 
do not support that general proposition and that the judgments ‘of the 
~ Lords Justices are quite plain as to the distinction. The Allahabad case 
Dharma v. Balnakund (2) followed the Bombay case and was based on 
the wording of sub-section 15 of section 1 of Act XIW of 1859 which 
was similar to the wording of Article 148 of the second Schedule to: 
Act IX of 1871. Mr. Justice Banerjee who tried the case as a single. 
Judge said “the mortgage was made in favour of two mortgagees jointly 
and it was not a mortgage in which the interests of each mortgagee. 
could be apportioned so asto allow of the mortgage being redeemed 
piecemeal, The report, however, does not disclose the nature of the- 
mortgage and in any case the wording of the Act of 1859 must have 
regulated the particular decision, 

The present case, however, must be decided onthe Limitation Act 
of 1877. Section 19 requires the acknowledgment to be by the party: 
against whom the right is claimed. Section 21 does not Jay down an 
exception to section 19 but enumerates those cases in which the act of 
one member of a class is liable to be taken as the act of all: in respect 
of these cases it provides that an acknowledgment of one shall not by 
itself be taken as the acknowledgment of the others but that there 
must be something else such as authority express or implied, It does 

. not say that the acknowledgment shall be ineffectual even against the 
party who made it. Sucha party if`he is included in the party against 
whom the right is claimed must be responsible for his own act under 
section 19. If a joint claim is made against whom the claim is made and 
if any one has made an acknowledgment within the meaning of section 19 
he will start the running of a fresh period of limitation. In the case of 
Narayana Ayyar v. Venkataramana Ayyar (3). Sir Arnold White 
C. J. and Bhasyam Ayengar J. decreed a suit on a mortgage bond 
against the defendant who had made an acknowledgment and not 
against his co-mortgagor, It may be said however that it was a mere 
Opinion as the matter was not argued and was in fact admitted by 
counsel and the ultimate decision of the Full Bench that Art. 147 applied 
to the case made the question of acknowledgment immaterial as the 


(1) (1871) L. R. 6. Ch, Ap. 478. (2) (1896) I: ©. R. 18 All. 458, - 
(3) (1902) I, L, R, 25 Mad. 220 
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mortgage was of 1882 and the suit had been brought in 1897. It was 
in any case the opinion of two eminent Judges and is as such entitled to 
some weight. In the case of Valasubramania Pdlei v. S. V. R. R. M. 
Ramanathan Chettiar (1), Sir Arnold White C. J. and Abdur Rahim J. 
set aside a decree on a handnote. So far as it affected one defendant 
who had not made or authorised a part payment made by another 
member of the family, Inthe case of Ahsanullah v. Dakkhinit Din (2), 
the Allahabad High Court (Blair and Burkitt J.J.) said “On general 
principles, one debtor by acknowledging a debt or making a part 
payment otherwise than as the agent of the other debtors cannot keep 
alive the right of the creditor against those debtors,” in the result the 
learned Judges dismissed the application for execution in so far asit _ 
sought to enforce the decree against one of the judgment-debtors — 
otherwise than as one of the legal representatives of the person who had 
made the part payment. These cases support the view we take that 
the execution may proceed against defendant No. 4 who made the 
acknowledgment and not against the others against whom it is barred 
by limitation. 

Then comes the second question as to the extent of the acknowledg- 
ment. The decree-holder applied for the realisation of 231 Rs. and odd 
as the amount of the decree and the petition of defendant NO, 4 expressly 
mentioned that sum and made certain prayers for realizing it. If the 
present claim for an additional amount of 661 Rupees had been made 
there is no knowing whether defendant 4 would have made the 
application at all. Acknowledgment connotes knowledge or consciousness 
of the burden one assents to bear and it cannot be said that defendant 4 
made acknowledgment of liability in sespect of the whole claim now 
made. “If however, a definite sum smaller than the sum claimed is 
named in the acknowledgment, only the sum named, it seems, is taken 
out of the statute.” Darby and Bosanquet, p. 99. 

The decree-holder cannot therefore, execute for more than 231 Rs. 
and 15 annas plus interest at the rate of 6 per cent. from the date of the 
acknowledgment against the share of defendant 4 only inthe mortgaged 
properties, The appeal is decreed to that extent but without costs as no 
one appears for the respondents, 


A. T. M. Appeal allowed in part, 
(2) (1908) I. L. R, 32 Mad. 42x, (8) (1905 I. L. R. 27 All, 575, 


CIVIL RULE. 
Before Mr. Fustice Mookerjee and Mr. Fustice Casperse. 
CHANDRA SEKHAR PROSAD SINGH 


v, 
HARI HARENDRA SAHI.* 
Receiver—Loan by judgment-debtor— Who shall receire—Jurisdietion. 
Where on the face of the account book of the judgment-debtor it appears that a 


na Civil Rule No, 6454 of 1910, in connection with Appeal from Order No. 46 of 
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temporary loan was taken for purposes of accomodation from the funds of the Receiver, ` Ovu, 
“ib was his duty to pay back that money into the hands of the Receiver himself; and 1911, 
the Court cannot recognise a payment alleged to have been made to any other officer, 


The Court can make an order of repayment to the Receiver. gi 
Application by Receiver. PA Iar 
The material facts and arguments appear from the judgment. Hari 


Babus Mahendra Nath Roy, Nobin Chunder Bardolat and Rajeswari FOT Ar 
Prosad for the Petitioner. 

Moulvt Muhammad Mustafa Khan for the Opposite party. 

The judgment of the Court was delivered by 

Mookerjee J.—The question raised in this Rule is one of some 

nicety, and, apparently of first impression in so far as the Courts of this 
‘country are concerned. Babu Chandra Sekhar Prosad Singh, a vakil of 
this Court, was appointed Receiver by the Court in a mortgage suit. He 
submitted his accounts under Rule 3 of Order 40 of the Code, and, at 
the same time, intimated that he was unable to pay into Court a sum of 
Rs. 1,390 which had been realized by him but had been taken from his 
officer by the judgment-debtor who refused to repay the amonnt. He 
therefore sought the assistance of the Court with a view to recover this 
sum from the judgment-debtor. The Rule now under consideration was 
thereupon issued upon the judgment-debtor calling upon him to show 
‘cause why he should not refund this sum of Rs. 1,390. 

The judgment-debtor does not dispute that he has taken this sum ; 
but he alleges that he received from the officer of the Receiver, a sum of 
Rs. 1,600 and returned to him Rs. 949-3-3 pies, so that he is liable to 
refund only the difference, namely, Rs. 650-12-9. But an examination 
of the account book of the judgment-debtor, produced by himself, shows 
that on the 25th September 1909 he took from the Receiver through his 
officer, Sidh Nath Pandey, the sum of Rs. 1,600 as a temporary loan. It is 
thus manifest that he is bound to refund the whole of Rs. 1,600 to the 
Receiver. The Receiver, however, admits that not the whole of this 
sum but only Rs. 1,390 is still due. But the judgment-debtor has invited 
our attention to an entry in his own account-books to the effect that on 
the 6th March 1910, Rs. 949-3-3 was paid to Sidh Nath Pandey. The 
Receiver denies the truth of this entry, and on his behalf an affidavit has 
been filed to the effect that from before the 6th March 1910, Sidh Nath 
Pandey was in Calcutta and could not possibly have received the sum >° ” 
alleged to have been made over to him. Sidh Nath Pandey is now dead, 
‘and we are not in a position to decide whether this sum was paid to him , => , 
or not. But as òn the face of the account-book of the judgment-debtor, © l 
it appears that the temporary loan was taken for purposes of accomoda- 
tion from the funds of the Receiver, it was his duty to pay back that 
money into the hands of the Receiver himself, and the Court cannot 
recognise a payment alleged to have been made to any other person. 
Under these circumstances, we must direct the judgment-debtor ta pay 
to the Receiver Rs. 1,390. 

No question can possibly arise as to the power of the Court to make 
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an order of this description. The Receiver is an officer of the Court. 
Under orders of the Court it is his duty to collect the income of the 
property in litigation and to bring the money into Court to the credit 
of the suit, to be applied as the Court may direct. It is the plain duty 
of the judgment-debtor not to intercept any portion of this sum. If, 
therefore, as a matter of fact any part of the income has found its way 
into the hands of the judgment-debtor and is improperly retained by him, 
the Court has ample jurisdiction to compel him to refund the same to 
the Receiver. As instances of cases in which a Court has interfered, by 
summary process, to require restoration of property or recovery of value 


thereof abstracted from the possession of the Receiver and wrongfully 


retained, reference may be made to Eric Railroad Co. v. Heath (1), in 
re Day (2), Schultz v. Luft (3), and Parker v. Pocock (4). Ifthe contrary 
view were adopted, the discharge of the duties of the Receiver under the 
direction’ of the Court would be impracticable. We direct accordingly 
that the judgment-debtor do within one month from this date deposit in 
this Court to the credit of the Receiver the sum of Rs. 1,390. If he fails 
to do so, the Receiver will be at liberty to execute the order of this Court 
as a decree held by him against the judgment-debtor Hariharendra Sahi, 
and in that contingency, he will be entitled to recover the sum with 
interest at 12 per cent. per annum from the 25th September 1909 up to 
the date of realization. No interest, however, will be charged if the 
money is deposited as directed within one month from this date. 

We may add that if the judgment-debtor has any claim against the 
estate of Sidh Nath Pandey for money proved to have been paid to him, 
he has his remedy by a suit in a Court of competent jurisdiction against 
his representatives. ii 

The Rule is made absolute to this extent. There will be no order 
for costs. 


A. T.M. Rule partly made absolute. 
(1) (1891) 8 Fed, Cas, 762. (3) (1902) 77 N. Y. Sup. 493. 
' (2) (1874) 34 Wis, 638, (4) (1894) 30 L. T. N. B. 458. 
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Before Mr. Fustice Coxe and Mr. Fustice N. Chatterjee. 
RAMDEO PERSHAD SINGH 
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GOPI KOERI AND oTHERS.* 








Decomber, 14, Interest—Decree for mesne profits against grandfather and father—Joint family 


property, if lable, 

The respondent obtained a decree for possession of land, with mesne profits, costs 
and interest against the father and grandfather of the appellant. After the passing 
of the decree for mesne profits, both father and grandfather died. In an application for 
execution of deoree for mesne profits against the appellant : 

Held, that the decree-holder was entitled to interest, 


bay Appeals from Original Orders Ncs. 167 and 279 of 1908, from the orders of Babu 
Lalit Kumar Bose, Subordinate Judge of Monghyr, dated the Ith April, 1908, 


£ 
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Held also, that the decree-holder was entitled .to execute the decree against the 
joint ancestral family property and not simply against the share of the father and 


grandfather, f 
Kishun Pershad v. Tipen Pershad (1) distinguished, 


Appeals by the Judgment-debtor. 

Applications for execution of decree. 

Babus Umakali Mukerjee and Gonesh Dut Singh for the Appellant. 
Babu Kulwant Sahat for the Respondent, 

The judgment of the Court was as follows : 


In this case the respondent obtained a decree against Ajodhya and 
Damodar, the grandfather and father respectively ofthe appellant, for 
recovery of possession of land, with mesne-profits, costs and interest. 
The mesne profits were subsequently ascertained and decreed in 1902 
against Damodar and Ajodhya. At that time all three members of the 
family were in existence. The respondent took out execution of the 
decree ; and the case ultimately came lup to this Court in appeal. The 
Court below had excluded certain evidence; and the case was remanded 
in order that an opportunity might be given to the appellant to show 
that the debt with respect to which execution was sought was not one 
for which he was liable. On remand the Court below has come to the 
decision that the appellant is liable; and this finding has been returned 
to this Court. 

Two points have been taken on behalf of the appellant. The first 
is that, in any case, the decree-holder is not entitled to interest ; and 
reference has been made to a passage at page 232 of Babu Golap 
Chandra Sircar Sastri’s book on Hindu Law, in which it is said that the 
grandson is not liable to pay interest on the grandfather’s debts, It 
is argued that the dispossession which created the liability to account 
for mesne profits was effected by Ajodbya, the grandfather; that, 
therefore, it was he that was liable for the interest ; and that, that liability 
does not descend to the present appellant, who is his grandson. But 
it is clear that the decree for mesne profits was passed against both 
Damodar and Ajodhya ; and there is nothing to show that the disposses- 
sion which formed the cause of action was not effected by Damodar 
just as much as by Ajodhya. In any case, it is clear that Damodar was 
liable for the whole of the interest and mesne profits decreed ; and that 
being so, the passage we have quoted does not relieve the present 
appeallant from a similar liability. 

The second point taken is based, to a great extent, on the decision 
in Kishun| Pershad Chowdhry v. Tipen Pershad Singh ( 1). That 
was a suit by a mortgagee against a father and son, to enforce a 
mortgage ; and the order was that the plaintiff should have the usual 
mortgage decree against the share of the father and, if that was not 
sufficient, should be entitled to realize the balance by the sale of the 
share of the son in the ancestral property. It is argued that, following 
the principle of this decision, the decree-holder ought to proceed first 

(1) (1907) 50. L. J, 669, I. L. R. 84 Calc. 735, 
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against what was the share of: Damodar and Ajodhya in the aricestral 
property at-the time of the decree, and only in the event of that being 
insufficient, should be allowed relief against the interest that then 
belonged to the present appellant. The case, however, which has been 
cited was a suit upon a mortgage; and it seems open to considerable 
doubt whether, if it had been a case of a simple money decree, the Court 
would have made any distinction between the interest of the father and 
that of the son. But, whether that be so or not, we are certainly not 
prepared to hold that after the death of Damodar and Ajodhya there 
remained any such distinction between the interest which was vested 
in the appellant at his birth and the interest that he acquired by 
survivorship, from Damodar and Ajodhya as would justify the application 
of the case cited. 

. The case, therefore, does not appear to us to sustain the contention 
of the learned pfeader for the appellant; and there is certainly no 
direct authority in favour of that contention. 

_ No attachment of the property had been effected during the life- - 
time of Damodar and Ajodhya. 

, It has been argued that the appellant is not entitled to take these 
pleas at the present time. But, as we have decided that they are not 
well-founded, it is not necessary to give any opinion on that point, 

The appeal will be dismissed with costs. 

This decision will also govern Appeal No 279 of 1908. ; : 

The hearing-fee for both the appeals is assessed. at five gold 
mohurs. 


A. T. M. Appeals dismissed, 


. Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
GORA CHAND HALDAR AND OTHERS 


v. 
BASANTA KUMAR HALDAR AND OTHERS,” 


Civil Procedure Code (Act XIV of 1882), Secs. 43, 44—Omitting to sue or relinquishing 
clain—Title to property not known—Cause of action—Suit for partition—Suit for 
declaration of title—Claim to share of mortgage-decree with other property —Suit 
for immovable property or declaration of title to t—Remand—Court of appeal—Civil 
Procedure Code (Act V of 1908), O. 41, R. 23, power under, 


A plaintiff cannot be said to have omitted to sue under section 43 of the Code of 
Civil Procedure (1882), or to have intentionally relinquished his claim in respect 
of properties, the title to which was not brought to his notice at the time of the 
commencement of the previous suit. 

The causes of action in a suit for partition of joint properties and a suit for 
declaration of title on the ground that the defendants fraudulently took steps to recover 
debts, which though they stood in the names of the defendants, belonged to the plaintiff 
and the defendants, are different. 

wow Appeal from Appellate Order No. 296 of 1909, against the order of S. B. 
Chowdhuri, Esq.,-District Judge of Birbhum, dated the 6th May 1909, reversing that of 
Babu, Harihar Nath Majumdar, Munsiff, 2nd Court, Rampurhat, dated the 80th May, 1908 © 
and remanding the oase, . 
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Where in a suit for partition, the plaintiff stated that he had discovered to the: 
best of his ability what the joint properties were and called upon the defendants to, 


mention if there were other properties jointly belonging to the members of the family, 
so that they might be brought into hotchpot and made the subject of the partition suit, 
and the defendants omitted deliberatley to mention the properties which were in 
controversy in the subsequent suit : 

Held, that the decree in the partition suit did not affect the title of the plaintiff 
to the disputed properties in the subsequent suit or alter their character as joint properties, 
and the plaintiff had oause of action against the defendants for partition of those 
properties. The subsequent suit was not therefore barred uuder section 43 of the Cade 
of Civil Procedure (1882). 

A suit claiming a share in the mortgage decree with other properties was not one 
for recovery of immovable property or to obtain a declaration of title to immovable 
property within the meaning of section 44 of the Code of Civil Procedure of 1882. 

Lawell v. Slate Company (1) referred to, 

The powers of a Court of appeal under the Code of 1908 are much wider in respect 
of remand than the powers of a Court of appeal under the Code of 1882. 


Appeal by the Defendants. 

Suit for declaration of title to and for recovery of possession of 
property. 

The material facts and arguments appear from the judgment. 

Babu Surendra Chunder Sen (for Babu Manindra Lal Banerjee) for 
the Appellants. 

Babu Ram Chunder Mauma; for the Respondents, 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against an order of remand 
by which the Court of appeal below has ordered a retrial of the suit on 
the merits. The plaintiff respondent instituted the suit for a declaration 
of his title to an one-ninth share of certain properties alleged to be jointly 
owned by him and the principdl defendant and for recovery of possession 
thereof. The defendants resisted the claim on the merits on the 
ground that the properties were not joint properties as alleged by the 
plaintiff. They also contended that the suit was barred by the provisions 
of sections 43 and 44 of the Code of Civil Procedure of 1882. The Court 
of first instance gave effect to this contention and dismissed the suit. 
Upon appeal, the District Judge has held that the suit is not barred 
under section 43 in view of the decision of this Court in the case of 
Fogendra.Nath Rai v. Baldev Das Marwari (2). He has not considered 
the question whether the suit is or is not barred under the provisions 
of section 44 of the Code of 1882. Upon the merits, he has held that 
there has been no proper trial at all inasmuch as important questions 
were disallowed during the examination of witnesses and sufficient 
Opportunity was not afforded to the plaintiff to adduce evidence in 
support of his claim. Inthis view, the District Judge has allowed the 
appeal preferred to him and remanded the case for retrial. In support 
ofthe present appeal, preferred by the defendants, three contentions 


have been urged, namely, frst, that the suit is barred under section 43 ; 


of the Code of 1882 ; secondly, that the suit is barred under section 44} 4 
(1) (1876) 3 Ch. D. 629. (2) (1907) 60. L, J, 735, 120. W. N, 127, 
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Civit and ¢hirdly that the remand has been made under circumstances not 
1911, contemplated by the Code of Civil Procedure. In our opinion, there is 
—~ no substance in any of these contentions. 


Gora Chand i | 
12. In so far as the first contention is concerned, reliance has been 
Basanta, placed upon section 43 which provides that if a plaintiff omits to sue 


Mookerjee, J, in respect of or intentionally relinquishes, any portion of his claim, he 
“—~ shall not afterwards sue in respect of the portion so omitted or relinqui- 
shed. With reference to this provision of the law, our attention has 
been invited to the circumstance that in 1904 the plaintiff brought a 
suit for partition of properties joinitly held by him along with the 
predecessor in interest of the defendants. The learned vakil for the 
appellant has argued that it was obligatory upon the plaintiff to include 
inthe previous suit for partition the claim he has put forward in the 
present litigation and that his failure to include the. claim in this manner 
operates as relinquishment of his title to the property now in controversy. 
This contention was advanced in the Court of appeal below and was, as 
we have already stated, overruled by the District Judge upon the 
authority of the decision of this Court in the case of Fogendra Nath 
Rai v. Baldev Das Marwari (1). In our opinion, the view taken by 
the District Judge is manifestly well-founded. The District Judge has 
pointed out that the plaintiff was not aware, at the time of the institution 
of the suit for partition, of the existence of the properties now in dispute 
which stood in the name of the defendants, although according to the 
plaintiff they are properties jointly owned by the parties. Under these 
circumstances, it is impossible to hold that the plaintiff omitted to sue 
in respect of or intentionally relinquished his claim to the properties 
now in dispute. In support of this préposition, it is sufficient to refer 
to the decision of the Judicial Committee in the case of Amanat Bib: v, 
imdad Husain (2), where their Lordships pointed out that as at the 
date of the previous suit, the respondent was not aware of the rights on 
which he subsequently insisted, he was not barred; aright which a 
litigant possessed without knowing or ever having known that he 
possessed it, could hardly be regarded as “portion of his claim” within 
the meaning of the section in question. It may be pointed out that an 
apparently different view seems to have beentaken by their Lordships 
in the case of Moonshee Buzloor Ruheem v. Shumsoonnissa Begum (3). 
In that cass, as explained in the subsequent decision of the Judicial 
Committee in Ramhurry Mondul v. Mothoor Mohun Mondul (4), two 
propositions appear to have been laid down, namely, frsż, that to ascertain 
whether the case falls within the scope of section 7 of Act VIII of 1859, 
the correct test is whether the claim in the new suit is in fact founded 
on a cause of action distinct from that which was the foundation of the 
former suit ; and, secondly, thatthe section includes accidental error and 
involuntary omission of the subject of the new suit ; that is to say, ifthe 


(1) (1907) 60. L. J. 785, 12 C., W, N. 127. (8) (1867) 11 M.I. A. 551 (604), 
(2) (1888) I, L. R, 15 Cale. 800. j (4) (1873) 20 W., R. 450, 
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matter was omitted to be brought in the former suit through error or mis- SU, 
take, that would not prevent the operation of the section. It is worthyof 4911, 
note, however, that the decision of their Lordships in the case of Moonshee 
Bazloor Ruhim v. Shumsoonnissa Begum (1) turned upon the construc- a 
tion of section 7 of Act VIII of 1859, whereas the section to be applied Pane 
to the case before us is section 43 of Act XIV of 1882 where the word Mookerjee, J. 
‘intentionally ’ has been introduced before the word ‘relinquish.’ It is not = 
necessary for us to consider whether the decision of their Lordships in the 

case of Moonshee Buzloor Ruheem v. Shumsoonnissa Begum (1) can be 

strictly reconciled with their later decision in Amanat Bibi v. Imdad 

Husain (2), because it appears to us to be fairly clear upon section 43 of the 

Code of 1882 that the present plaintiff cannot be said to have omitted 

to sue in respect of or intentionally relinquished his claim in respect of 
properties the title to which was not brought to his notice at the time 

of the commencement of the previous suit. We thay add that the 

same conclusion is supported by another consideration, namely, that 

the claim now put forward does not arise out of the same cause of 

action as lay at the foundation of the previous suit. In that suit, the 

allegation of the plaintiff was that it was inconvenient for him to hold 

jointly with the defendants their joint properties ; he consequently 

asked that the joint properties might be divided between the parties. 

In the present case, the cause of action is that the defendants have 
fraudulently taken steps to recover debts, which, although they stood 

in the name of the defendants, belonged jointly to the plaintiff and the 
defendants. It is obvious that the cause of action upon which the 

present suit is brought is distinct from the cause of action stated in 

the previous litigation. We may also point out that the effect of the 

previous decision was to leave untouched the joint character of the 

properties now in controversy. In the plaint inthe suit for partition, 

the plaintiff stated that he had discovered to the best of his ability 

what the joint properties were and hecalled upon the defendants to 

mention if there were other properties jointly belonging to the members 

of the family so that they might be brought into hotchpot and made 

the subject of the partition suit. It was open to the defendants in that 

litigation to take objection to the frame of the suit. They might have 

argued that the suit was not properly constituted because all the joint 

properties had not been mentioned inthe plaint and the duty was 

thus cast upon them to disclose all the joint properties which at that 

time were in their custody. But they omitted deliberately to mention 

the properties now in controversy. The position, therefore, is the same 

as if the properties now in dispute were included in the scope of the 

previous suit but were, by consent of parties, excluded from partition. 

It is thus obvious that the decree in the partition suit did not affect 

the title of the plaintiff tothe properties now in dispute or alter their 

character as joint properties. Consequently the plaintiff has cause! of 


(1) (1867) 11 M.I, A. 551. - (2) (1888) I. L, R, 15 Cale. 800, 
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Givin, action against the defendants for partition of these properties, The 
Yo11, Objection therefore that the suit is barred under section 43 of the 
—— _ Code of 1882 cannot be supported. 

i i In so far as the second point is concerned, it is urged that section 44 
Basanta, presents an insuperable bar to the maintenance of the suit. That 
_Mooherjee, J, Section provides as follows: “ No cause of action shall, unless with the 
— leave of the Court, be joined with a suit for the recovery of immovable 
propeity or to obtain a declaration of title to immovable property, 
except (a) claims in respect of mesne profits or arrears of rent in respect 
of the property claimed, (4) damages for breach of any contract under 
which the property or any part thereof is held, and (c) claims bya 
mortgagee to enforce any of his remedies under the mortgage.” The 
foundation of the objection of the defendant is that one of the 
properties claimed by the plaintiff is a mortgage decree. The Court 
of first instance*held that the mortgage decree was an interest in 
immovable property as defined in the General Clauses Act, and that 
consequently it was not open to the plaintiff to claim the one-ninth 
share in the mortgage decree along with the other properties, in 
view of section 44 of the Code of 1882. It is sufficient for us to point 
out that the suit is not one for recovery of immovable property or 
to obtain a declaration of title to immovable property within the 
meaning of section 44. It was ruled in the case of Zawell v. Slate 
Company (1), that an action for foreclosure was not an action for 
recovery of land within the meaning of the Rules of the Supreme 
Court, Order 17, Rule 2 which corresponds with section 44 of the Code of 
1882. In our opinion, section 44 has no application to the circums- 

tances of the present case, and the second ground must be overruled. 

In support of the third objection taken by the appellants, it has been 
argued that as the suit has been tried out on the merits by the Court of 
first instance, it was not competent to the Court below to make an order 
of remand under Order 41, Rule 23 of the Code of 1908. It may be con- 
ceded that Rule 23 has no application to the case before us. At the 
same time, it cannot be doubted that the powers of a Court of appeal 
under the Code of 1908 are much wider in this repect than the powers of 
a Court of appeal under the Code of 1882. This is due to the circum- 
stance that section 564 of the Code of 1882 which prevented a Court of 
appeal from making an order of remand except as provided in section 562 
is not reproduced in the Code of 1908. In our opinion, the procedure 
adopted by the District Judge was proper under the circumstances of the 
case and was perfectly competent. All the contentions urged on behalf 
of the appellants therefore fail. 

The result consequently is that this appeal is dismissed with costs. 
We assess the hearing fee at two gold mohurs. 


A, T. M. Appeal dismissed, 
(1) (1876) 3 Ch. D, 629. í 





— 


‘Von. XV.) HIGH COURT, 268 
CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
ABDUL GANI AND OTHERS 





Ni ORIMINAL. 
AZIZUL HUQ* 1911. 
— 


Penal Code / Act XLV o of 1860), Seo. 494—-Bigamy—Gond faith, marriage contracted November, 21, 
in— Belief in legal consequences—Commitment, quashing of—Criminal Procedure December, 13. 
Oude (Act V of 1898), See, 215-—~Mahomedan Law of the Hanafi sect—~Iddut, on 
marriage during period of, if valid—Apostacy of husband, if renders marriage 
wid—Status of parties during Iddut—Marriage, dissolution of—Separation, 
éffect of, 

Marriage of a Mahomedan man and woman is rendered ipso facto void by the 
apostacy of the.former, though there are certain methods by which the marriage tie 
may be renewed. 

Per Sharfuddin J.—From the date of his apostacy the husband ceases to be her 
husband and he can re-marry her during the period of Zddut if he reverts to Islam. 

In every form of separation caused either by Zalague or apostacy, the woman has 
to observe the period of Jddut, 

A woman’s marriage during Jddut is illegal, but in case of Zalaque Rajai, the 
husband can continue his ee rights, without are-marriage, if he relents during 
the Jddut. 

If a Mahomedan woman marries another during the period of 7ddut, while yet 
her former husband remains an apostate, although her second marriage, if it can be 
called a marriage, is not a legal marriage, she cannot be said to have gone through 
the form of a second marriage while her legal husband was alive. 

Per Holmwood J.—Her second marriage is not void by reason of its taking place 
during the life of a prior husband but by reason of a special doctrine of the Maho- 
medan law of Jddut with which the Indian Penal Code has nothing to do, 

' Where parties act in good faiti? on what they believe to be a sound interpretation 
of a very difficult point of Mahomedan law, even though they are mistaken, the 
consequence cannot be visited upon them in a criminal Court administering the penal 
laws against bigamy; the consequence isa purely civil one, namely, the nullity of 
the second marriage. 

Rule obtained by the accused petitioners under section 215, Criminal 
Procedure Code, against an order of commitment of the accused for trial 
by the Court of Sessions of offences under sections 494 and 494 read with 
section 109 of the Indian Penal Code. 

The facts of the case appear from the judgment of Sharfuddin J. 

Mr. Hug, with Moule Syed Shamsul Huda and Moulvie 
Mahamad Mustafa Khan for the Petitioners. 

Mr. B. K. Acharyya with Babu Satyendra Nath Mukherjee for the 
Opposite Party. C. A, V, 


The following judgments were delivered : 


Holmwood J.—I have had the advantage of reading the ET 
which is about to be delivered by my learned brother, and I entirely 
agree with him that the marriage of a Mahomedan man and woman is 
pendered ipso facto void by the apostacy of the former ; though there 
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are certain methods as pointed out by my learned brother by which 
the marriage Ue may be renewed, 

But what I wish to lay stress upon is that whatever view be taken 

of the’ uncertain status of the parties during the period of Jddut and 
however illegal and void under Mahomadan law the second marriage 
of the woman during the period of Zddut may be, there is no foundation 
for any charge under section 494, Indian Penal Code, against her. Her 
second marriage is not void by reason of its taking place during the 
life of a prior husband but by reason of a special doctrine of the 
Mahomedan law of Jddut with which the Indian Penal Code has nothing 
to do. 

The parties in this case appear to have acted in geod faith on 
what they believed to bea sound interpretation of a very difficult point 
of Mahomedan law, Even tnough they were mistaken, the conse- 
quences could notebe visited upon them in a criminal Court administer- 
ing the penal laws against bigamy. The consequence is a purely 
civil one, namely the nullity of the second marriage. For these reasons 
I agree that the commitment of the petitioners to the sessions under 
section 494 and section 494 read with 109, Indian Penal Code, must be 
quashed and the Rule made absolute. 

Sharfuddin J.—This is a Rule calling on the Magistrate and on 
the complainant to show cause why the commitment of the petitioners 
should not be quashed on the ground that the first marriage has heen 
dissolved. 

Ie appears that one Azizul Huq and Musummat Jaitan, both 
Mahomedans of the Hanafi sect, were husband and wife, Some years 
after, marriage, the husband, Azizul Hyg» became a Christian, but 
within a month and-a-half ho again reverted to Islam. During the 
above interval, the woman, Jaitan, married a man named Abdul Aziz, 
and her father gave her in marriage to the new husband. 

The first husband, after his conversion to Islam, complained with 
the result that Musummat Jaitan, her father Abdul Ghani, and her 
second husband Abdul Aziz have been committed to the Court of 
Sessions for trial, the first under section 494, Indian Penal Code, and 
the other two for abetment of that offence. Oa an application by the 
three accused under section 215, Criminal Procedure Code, to quash the 
commitment, the present Rule was granted. 

The point of law on which the present “application was “made iS, 
that as the Mahomedan law does not permit a marriage between a 
Mahomedan female and a non-Mahomedan male, the marriage tie 
in the present case was broken on the complainant’s conversion to 
christianity. It was also contended that in such a case Musummat 
Jaitan did not marry Abdul Aziz during the life time of a husband. 

Qn behalf of the complainant it was urged that inasmuch as 
Azizul Huq reverted to Islam during the period of Jddut, he could 
Gontinue his conjugal rights without remarrying Musummat Jaitan 


Vor. 0] A Hide court. 


and on his behalf a certain passage from Raddul Mohtar was relied on, 
in order to show that the marriage does not become dissolved instantly 
the man abandons Islam. We have consulted the original book in 
“Arabic and the context relied uvon is; (A? murtaddo eza lahika bidé 
ril harbi fatallaka imralatahu lå yagdo wa in dda musliman wa hiya 
fil Iddati fatallaqahé yagên) (1). 

The translation of this passage is : if an apostate goes to Darul-Harab 
(an alien country where the laws of Islam are not in force) and arriving 
there divorces his wife, the divorce will not take place; but if he 
returns as a muslim and divorces her during the /ddut period, the 
divorce will take place. (Vide, Ruddul Mohtar, page 425, Egyptian 
edition), 

On the strength of the above doctrine it is urged that the marriage 
tie doés not absolutelv break during the period of zddqut, for otherwise a 
divorce given by the husband after his return to the faith, would not be 
effective, 

The view, however, of lawyers like the authors of the Hedaya, the 
Fatawai Alamgiri and some other works unanimously is that apostacy 
from Islam, whether it takes place before or after consummation, dis- 
solves 2650 facto, the marriage tie. 

The after-effects of separation through taláque (divorce ) and 
apostacy are different. There are three forms of taldque, namely : 

(a) Zaldgne Rajai. In this talaque, the husband says fallagto-kay 
without anv intention on his part that it should operate as Zaldgue- Bd- 
tn, which is the second form of taldgue. In Zardgue Rajat the woman 
has to observe sdant, but during the period of Jadul if the husband 
reverts to Islim, he can continue his conjugal rights without a renewal 
of marriage tie, . 

(b) Talague-Bd-in, In this form of taldgue, the husband is required 
to utter the exoression (Zaling-to-kay) which .means “TI renounce 
thee” with the intention that it should operate as Zaldgue-Bd-in, the 
effects of which are that the woman has to observe /dédu/, and if the 
husband relents he can continue his conjugal rights by a renewal of 
the marriage tie. (Tajdid agd.) 

(¢).Zaléque Mogallaz. ~ E 

-In this form of ta/dgue, the husband is required to utter ue above 
expression three times or he may say “TI give you three taldques.” The 

effects‘of this: form ‘of ¢a/dgve are that the woman has to observe the 
Iddut period and-she becomes Hardt, that is within prohibired degrees 
and the husband cannot remarry her until she has formed another con- 
nection by marriage with another man, co-habitation has taken place 
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with this other husband-and the latter has divorced her and she has 
observed the period of /ddut after her second divorce. The stage of the 
second marriage and the second divorce is technically called Halála. 

From the above it is manifest that in every form of separation 
caused either by fa/dqgue or apostacy, the woman has to observe the 
period of dddut. There is concensus of opinion that a woman’s marriage 
during Jddut is illegal, but in case of Zaldgue Rajat, the husband can 
continue his conjugal rights without a re-marriage if he relents during 
the [ddut. 

There is a passage in Shark Wagudya, chapter “ Al Murtud}! page 
377, Lucknow edition, which also lays down that after apostacy the 
marriage tie becomes null, but the man can still exercise his right of 
taldgue. The passage referred to is: Wa batala nikdhuht wa zab-hu- 
hú wa sahha talaquhu. Plum ann-un-nikdha wazzabhå bétilane itti 
Jagan, wattalagu “wal istilddu sahthant ittifakun (2) which means the 
Nikah (marriage) of the apostate with his Mahomedan wife becomes 
Batil that-is null, but he can still legally divorce her. 

It is clear from the above passage that inspite of the marriage tie 
having been absolutely broken in consequence of apostacy, the man has 
still the right, which is vested in him, to divorce his Mahomedan wife. 
It, no doubt, seems an anomaly that an apostate husband can divorce 
his Mahomedan wife. The Mahomedan jurists have explained the 
anomaly ; as for example the author of Raddul Mohtar has explained it 
inthe following passage: Fayagao talaguht alaihi fil-idduttd mus-tat- 
bian, fdidatuhu min-hur-matihd alaihi bdédas-saldst hur-ma-tun mughdat 
ydtun biwat-t-zawjin dkhard (3) which means that the object of vesting 
the power of divorce in the apostate is fow a certain purpose only, namely 
if an apostate recites the formula (Seghé) three times and thus divorces his 
wife in the Mogullez form of talégue,she- becomes Harduto him. as stated 
above in the third form of ¢a/dgue, that is to say he cannot continue his 
conjugal rights with the woman without marriage or with a renewal of 
marriage without the intervention of a Halála. 

-Ona reference to the different authorities, we are of opinion, that 
Musummat Jaitan’s marriage with the complainant became absolutely 
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null at the moment he apostatized, and that from the date of his apostacy  OBIMINAT, 
he was not her husband and that he could remarry her during the period 1911. 


of Jddut if he reverted to Islam. as 
ul Gani 
We have observed before that during the period of /ddu?, a woman 9, 


cannot marry another husband. In the present case she is said to have Azizul uag, 
done so. Her marriage with Abdul Aziz is therefore invalid. Her act Sharfuddin, 
therefore may be considered as invalid and sinful and according to the J. 
jurists it is the duty of the Kazi to separate them and compel her to 

observe the J/ddut period. In the present case we are not concerned 

with the question as to whether her second marriage was legal or not 

according to the Mahomedan Law. We are only concerned with the 

question as to whether her second marriage, if it can be called a marriage, 

took place during the lifetime of a husband. On the authorities dis- 

cussed above, we are of opinion that although her second marriage, 

having taken place during the period of Jddut, was not a legal marriage, 

yet she cannot be said to have gone through the form of the second 

marriage while her legal husband was alive. For the above reasons, we 

quash the commitment and make this Rule absolute. 

H, C. Rule made absolute, 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
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Criminal Procedure Code Act,(V of 1898), Secs. 147, 148—Local inspection, when Maroh, 31. 
permissible—Indian Easements Acl, ( V of 1882), applicability of—Easements, section Ap ril, 3, 
if confined to mere—-Costs, order for, when to be made, and by whom— Obstruction, 
order for remocal of, with the hélp of the Police, if without jurisdiction. 

The rule that in criminal cases a Court is only justified in holding a local ‘inspection 
in order to explain the facts appearing in the evidence does not apply to section 147 of 
the Criminal Procedure Code ; special provision is made in the Code for local investiga- 
tion in these cases and in a case where levels and the fall of water are concerned, a local 
inspection is eminently necessary. 

Although section 148 of the Code empowers a Court to depute some other person to 
make such an investigation and although as a rule it is better to have such an investiga- 
tion made by some other person, there is nothing in law to prevent the presiding 
Magistrate from making the investigation himself, provided he records what he saw and 
does not act upon hearsay evidence, 

The Indian Easements Act does not apply in Bengal. Every landholder has a 
natural right to the use and enjoyment of his own land, and among the necessary 
incidents to such an enjoyment is the right to let off water by the natural course in 
which it has always flowed and would always flow so as to prevent inundation of his 
own land. 

Section 147 is by its very wording not confined to mere easements : the erection of 
a bund on- the boundary of the village belonging to another party is an infringement of 
the natural right of the neighbouring landholder and this is, therefore, a fit case for thg 
exercise of jurisdiction under section 147, 
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An order for costs must be made by the same Magistrate; it must be made within a 
reasonable time and it must be made after due notice on the party against whom itis to 
be made, but there is no law that the particular moment at which it is to be made is 
when the Court is giving its decision and that does not appear to he capable of being 
read into the section itself. i 

A Magistrate has jurisdiction to direct the Police to assist a party in removing an 
obstruction under an order under section 147 of the Code, 

Pasupati Nath Bose v. Nando Lal Bose (1), and Lalit Chandra Neogi v. Tarini 
Persad Gupta (2) referred to and followed. 

Dalmir Puri v, Khodadad Khan (3) explained and distinguished, 

Rule obtained by the 2nd party to a proceeding under section 147 
of the Criminal Procedure Code. 

Proceeding under section 147 of the Code on the application of the 
Ist party and on a Police report. 

The facts of the case material to the report appear from the orders 
of the lower Court : 

“A dispute having arisen concerning the right of putting up a bund 
described in the proceeding, the right of putting up which dund is 
claimed exclusively by the 2nd party, and it appearing on due inquiry 
into the same, that the said dund did not exist before and that last year 
the first party had discharged the surplus water of Mohimapore through 
the opening which has been closed by the bund in dispute into the nala 
going northwards, it is ordered that the said second party or any one in 
their interest, shall not interfere with the said first party in removing the 
bund, until the second party shall obtain the decree or order of a compe- 
tent Court adjudging to be entitled to put up the bund.” 

The Magistrate further recorded an order to the following effect, wiz : 

“I have made a local inspection in this case. The notes and the 
rough sketch map dated the 21st November 1910 will form a part of 
this judgment. That after delivery of the judgment on the 16th 
December 1910, the first party made an application to the Deputy 
Magistrate on the 17th December 1910 asking that the costs might be 
assessed and for an order on the Police to cut the bund and the said 
Magistrate made an order to the following effect, vrz : 

“ Orders to the Police to have the dud cut and notice to the second 
party to show cause why they shall not be ordered to pay costs.” And 
then on hearing the second party the Magistrate assessed the costs and 
directed the second party to pay the costs assessed to the first party. 

Babus Atulya Charan Bose and Rajeswari Prosad for the Petitioner, 

Babu Dasarathi Sanyal and Lachni Narayan Singh for the Opposite 
Party. C. A. V. 

The judgment of the Court was delivered by 

Holmwood J.—This was a Rule calling upon the District Magistrate 
of Gaya and on the opposite party to show cause why the order under 
section 147 should not be set aside on the grounds, /rs¢, that it appears 
to be based solely on local inspection, secondly, that no easement was 
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established or found, ¢Airdly, that the order as to costs was not made part QRUAINAL 

of the judgment, and fourthly, that the order to the Police to cut the 1911. 

bund was without jurisdiction. Dawlat 
As regards the first point we find that there was evidence on all the 

points and that the lower Court acted upan that evidance. It is objected 

that the insoection was made before the evidence was heard, and well Hulmwnod, J, 

known rulings are referred to which have laid down in criminal cases that a _ 

Court is only justified in holding a local inspection in order to explain 

the facts appearing in the evidence. But we do not think that this rule 

in any way applies to section 147. In fact, special provision is made 

in the Code for local investigation in these cases, and it is obvious ina 

case where levels and fall of water are concerned that a local inspection 

is eminently necessary, and although section 148 empowers a Court to 

depute some other personto make such an investigation, and although as 

a rule we think that it is better to have such an investigation made by 

some other person, there seems to be nathing in law to prevent the 

presiding Magistrate from making the investigation himself, provided he 

records what he saw and does nat act upon hearsay evidence. 


ë. 
Siva Pershad, 


As regards the second point, we do not think that the right claimed 

was an easement ; certainly it does not fall within the definition of section 
4 of Act V of 1882. But that Act does not appear to have any applica- 
tion in Bengal, and the right which is claimed is a natural right of every 
landholder to the use and enjoyment of his own land, and among the 
necessary incidents to such an enjoyment ts the right to let off water by 
the natural course in which it has always flowed and would always flow 
so as to prevent inundation of his own land. Section 147 is by its very 
wording not confined to mere easements, and we think that the erection 
of a dund on the boundary of the opposiie party’s village was an infringe- 
ment of that natural right ani that therefore this was a fit case for the 
exercise of jurisdiction under section 147. 
' Asto the order for costs, there appears to be no decision of this Court 
that an order for costs must necessarily be made at the time the judgment 
is delivered. The law is that it must be made by the same Magistrate ; it 
must be made within a reasonable time and that it must be made 
afcer due notice on the other side. But we can find no authority for 
saying that the particular moment at which it is to be made is when 
the Court is giving its decision and that does not appear to be capable 
of being read into the section itself, 

Then, as regards the order to the Police to assist the first party in 
removing the obstruction, we find that, that is fully covered by the rulings 
in the cases of Pusubatt Nath Bose v. Nando Lal Bose (1) and Lalit 
Chandra Neogi v. Tarini Persad Gupta (2). The case of Dalmir Purt v, 
Khodadad Khan (3), is clearly distinguishable. There, a similar order 
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had originally been passed as was passed in the case in g Calcutta Weekly’ 
Notes, and the learned Judges do nof find that, that order was inany way 
bad. ‘What they do find was bad is this, that after the other side had 
obtained an injunction from the Subordinate Judge staying the removal of 
this bund, that the Magistrate without calling upon the parties any further 
and in defiance of the order of the civil Court directed the Police to 
remove this obstruction. This order was of course entirely without 
jurisdiction, But in finding that it was so, the learned Judges who 
decided the case did not dissent from the two cases which we have cited 


above and those two cases fully cover the present case. 


We, therefore, are of opinion for all these reasons that this Rule must 
be discharged. , 
E. C. Rule discharged. 


* PRIVY COT COUNCIL. 


PRESENT : Lord dagangan, Love Lord Robson, Sir Foin Edge 
and Mr. Ameer Ali. - 
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[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH.] 


Muhammadan Law~—Guardian, appointment of —Defucto guardian, power of— Mortgage 
—Sale of a minors property by an unauthorised person—Suit for redemption— 
Adverse possesston—Indian Limitation Act (Act XV af 1877), Schedule 17, 
Aticles 44 and 144, 

According to the Muhammadan Jaw, in the absence of a duly appointed testa- 

mentary guardian the care of a minor’s property would devolve first on the father and 

his executor, next on the paternal grandfather and his executor, and failing these, 
the right of nomination of a guardian would rest in the ruling power and its 
administration. 

A de facto guardian of a Muhammadan minor may, by his de facto guardianship, 
assume important responsibilities in relation to the minor's property, but he cannot 
thereby clothe himself with legal power to sell. 

Quaere, whether according to the Muhammadan law, a sale by a de facto guardian 
if made of necessity, or for the payment of an ancestral debt affecting the minor’s 
property, and if benefical to the minor, is altogether void or merely voidaple ? 

Article 44 of Sch, IL of the Indian Limitation Act, 1877, has no application to a 
case, where the sale is effected by a wholly unauthorised person. 

Under the Muhammadan law, a sale to pay off a mortgage executed by the grand- 
father which was unnecessary and not beneficial to the minor, and was by an un- 
authorised person, void ; that the minor on attaining his majority was entitled to treat 
the mortgage as subsisting so far as he was concerned ; that under the possession of the 
vendee did not become adversé to the minor until the date when the mortgagee was 


l required to deliver possession of the mortgaged property stipulated in the mortgage 


deed ; Art, 144, Sch. Il of the Limitation Act ; and that the plaintiff was entitled to 
redeem his share of the village subject to equities between the parties. 

Appeal against a judgment ‘and decree of the Court of the Judicial 
Commissioner of Oudh (August 7, 1907) varying a decree of the Court 


-of the-District J udge of Lucknow (March 9, 1907), which affirmed a decree 


of the Court of the Subordinate Judge of Lucknow (May 28, 1906.) 
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The facts of the case are fully stated in the judgment of their 
Lordships. 

Mr. Kenworthy Brown (Mr. A. P.-Sen, with him), for the Appellant : 

(Mr. DeGruyther, K. C.: Special leave to appeal is granted by the 
Judicial Commissioner as the cass involves, as stated in the certificate, a 
question of Muhammadan law of great public importance, and my learned 
friend is not entitled to argue any other question. ] 

Under section 596 of the Code of Civil Procedure (Act XIV of 1882)1 
am not limited by what is said in the certificate. The Court certifies the 
case as a fit one for appeal to His Majesty in Council, and I am entitled to 
raise all questions of law. I am, however, prevented from raising 
questions of fact concurrently found by the Courts below. 

[Lorp MACNAGHTEN : Mr. DeGruyther, is there any authority for 
your contention ?] 

[Mr. DeGruyther: No, my Lord.) ° 

An executor means a person to wom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided, and the 
appointment may be express or by necessary implication: Probate and 
Administration Act, sections 3 and 7. The testator, here, intended to pay 


his debts and to administer his estate by his major grandsons, and under the ` 


Muhammadan law such an intention amounts to their appointment as 
executors: Muhammadan law, by Syed Ameer Ali, (3rd ed.) Vol. 1, 
p. 556; Digest of Muhammadan law, by Baillie, (1875) p. 632; and 
Muhammadan law, by S. C. Sircar, Lecture III on the executor, his 
powers etc. Even in England trustees nominated by a testator “to carry 
out this will,” and “ for the due execution of this my will,” are thereby 
constituted executors accordiug to the tenor and entitled to probate: 
Jn the Goods of Russell and In the Goods of Lawa (1), The major grand- 
sons are, therefore, by implication executors. In India no probate of the 
will is necessary to vest the estate in the executors. 
[Mr. DeGruyther : I admit that no probate is necessary. | 


The estate of the testator vested in the executors, who had power 
to sell it : Probate and Administration Act, section 90, and Ju the Goods of 
Indra Chandra Singh (2). Itis submitted that the sale to the appellant 
was good and binding on the respondent. 

Again, the major brothers were guardians de facto of their minor 
brother. 

[Lorn MACNAGHTEN : What is a de facto guardian ?] 

A guardian de facto is a person who has the possession of the pro- 
perty of the minor. He has, under certain circumstances, power of aliena- 
tion, e.g., for necessaries, and his alienation for the benefit of the’ minor 
is ead! Hart Saran Moitra v, Bhubaneswari Debi (3). Under the 
Muhammadan law where a de facto guardian has dealt with the minor’s 
property, the transaction has been upheld, if it is for the benefit of the 


(1) (1892) L. R. P. D. 380. (2) (1896) I. L. R, 23 Oale. 680, {588.) 
(8) (1888) L. R. 15 I. A, 195. 
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minor; Mafaszal Hosain v. Basid Shiekh (1), Ram Charan Sanyal v, 
Anukul Chandra Acharji (2), Majidan v. Ram Narain (3), Hasan Ali v. 
Mehdi Husain (4), Hurbai v. Hiraji Byramjt Shanja (5) and Muham- 
madan law, by Syed Ameer Ali, 3rd. ed., Vol. II, p. 596. 

[Mr. AMEER Arr: Under the Muhammedan Law the mother’s power, 
as a de facto guardian, to alienate her minor child’s property is intended in 
the case of movable property, and is it not the case that the cases cited 
by you are an extension of that principle ?] i 

[Lorp MACNAGHTEN referred to Baba v, Shivappa (6), where it was 
held that a mother cannot do any act to the property of her minor child 
so as to bind the minor, and asked counsel what he thought of that 


case. | 

There is no finding in that case that the mother was the guardian 
de facto. 

[Lorp MACNAGHTEN referred to Sita Ram v. Amir Begam (7). Jo 

[MR. AMEER ‘Aut: Ido not think that there is any warrant under 
the Muhammedan law to empower a mother to deal with her minor 
child's immovable property even for necessaries unless she is a properly 
appointed guardian. | 

Reference was also made to Hamir Singh v. Musammat Zakia (8), 
and Abdul Kader v, Chidambaram Chetttyar (9), where a view contrary 
to that contended for is taken. The respondent attained his majority 
in 1892 and the suit was brought in 1905, that is, more than 13 years 
after, and the suit is, therefore, barred. Further it was a voidable transac- 
tion, but it was not avoided. The respondent has acted upon it ever since 
he attained his majority without taking any steps to set it aside, and it is 
submitted that -independently of the law of limitation, such lapse is 
evidence of ratification on his part: Moui Abu Mahomed Abdool Kader 
y. Srimatt Amtal Karim Banu (10). 

Mr. De Gruyther, K.C., (Mr. B. Dube, with him), for the 
Respondent: An elder brother is not in the position of a guardian 
under the Muhammadan Jaw and has no power to deal with the 
property of his minor brother. The sale of the property of the 
respondent by his elder brother is void: Mussamat Bukshan v. Mussamat 
Maldai -Kooeri (11), Moyna Bibi v. Banku Bekari Biswas (12), and 
Rutiun v. Dhoomee Khan (13). But on the authority of Mafazzal 
osain v. Basid Sheikh (1) it is contended that since those cases were 
decided the sale of a minor’s property by an unauthorised person is 
upheld provided it is for the benefit of the minor. But the principle of the 
Muhammadan lawis that an unauthorised person has no title, which he can 
transfer, but in certain cases title is acquired under special circumstances 

(1) (1906) I L. R. 34 Cale. 36, (7) (1886) I. L. R. 8 All a (338-9.) 
| (2) (1906) I. L. R, 84 Cale. 65. (8) (1875) I, L. R. 1 AH, 6 

(3) (1903) I. L. R. 26 All, 22. (9) (1908) I. L. R. 32 Mad T. 

(4) (1877) I. L, R, 1 All. 538. (10) (1888) L. R. 15 I. A. 220, (224-5.) 

(5) (1895) I. L. R. 20 Bom. 117. (11) (1869) 3 B. L. R. 423 (A, C.) 


(6) (1895) I, L, R. 20 Bom. 199. (12) (1902) I. L. R. 29 Calo, 473. 
(13) (1868) 3 Agra. 21, i 
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for the benefit of the minor. But this relatesto movable property of P.O. 
the minor and not to immovable. In the cases of Hamir Singh v. 1912, 
Musammat Zakia (1) and Nizam-ud- Din Shah v. Anandi Prasad (2) it 
was held that an unauthorised person could pass no title. In the case of v. 
Majidan v. Ram Narain (3) the sale of a minor’s property by a de facto Ahmad Ali. 
guardian was upheld on the ground that it was for the benefit of the ii 
minor. But here the Courts in India have found that the sale was 
unnecessary and was not beneficial to the minor. The fact that the 

elder brother was a co-heir with the minor, did not constitute him 

the managing co-parcener entitled to administer and manage the 

minor’s property, and the sale, here, is void and not binding on the 

minor: Pathummabi v. Vittil Ummachart (4), Durgozt Row v. Fakeer 

Sahib (5), Baba v. Shivppa (6), and Amba Shankar v.cGanga Singh (7), 

If the sale'deed cannot be justified under Muhammadan law, it cannot 

be justified for necessity and is altogether void. 


Mr. Brown replied distinguishing Mizaw-ud-Din Shah v. Anandi 
Prasad (2), and Pathummabi v. Vittil Ummachabi (4). ; 


The judgment of their Lordships was delivered by 


Lord Robson.—In this case the appellant has been unsuccessful, 
first, before the Subordinate Judge at Lucknow, next before the District 
Judge of Lucknow, and lastly before the Court of the Judicial Commis- 
sioner of Oudh. The Court of the Judicial Commissioner granted a 
certificate for an appeal to their Lordships’ Board on the ground that 
the case raised a question of law as to whether the transfer of a Muham- 
madan minor’s property by a person who was not his natural guardian 
should be upheld, if made to discharge a debt payable by the minor. 

The facts of the case are these : 

Sheikh Ahmad Ali, the respondent, was the grandson of Amir 
Haider, who, in his lifetime, was possessed of two villages, Kabirpur and 
Karora. Amir Haider mortgaged a 15 annas share in Kabirpur to the 
defendant appellant on the 2nd December 1885, and on the 7th 
August 1886 he executed another mortgage in favour of the same credi- 
tor of a4 annas share in Karora. The mortgages provided that the 
mortgagee should take, (and he duly took), immediate possession of the 
mortgaged property, for the purpose of realising the agreed interests out 
of the annual profits, making over the surplus, if any, to the mortgagor. 
The terms of the said mortgages were for ten and seven years res- 
pectively. 

Amir Haider died on the 12th August 1887, leaving a will dated 
the 7th December 1886, by which he bequeathed his entire estate to his 
four grandsons equally. The plaintiff was about 12 years old when his 
grandfather died. Afterwards, on the 315th June 1889, the three elder 


grandsons, on their own behalf, and one of them, Ashraf Husain, 
(1) (1875) I. L. R. 1 All, 57 
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January, 16, 


4 (5) (1906) 1. L. R. 30 Mad. 197. 
(27 (1896) I. L. R, 18 All. 373, (6) (1895) I. L, R. 20 Bom, 199, 
(3) (1903) I, L, R, 26 All. 22, (7) (1905) 9 Oudh Cases, 97. 


(4) (1902; L L. R, 29 Mul, 734, (737 a 8). 
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P.O. purporting to act also as the guardian of the plaintiff, sold the village at 
1912, Kabirpur to the appellant in consideration of the discharge by him of 
ve the debts secured thereon and on Karora, together with certain other 
Mata Din ; : ; 
5 smaller sums, making upa total of Rs. 18,500. The effect of this sale, if 
Ahmad Ali. held good, was that the plaintiff lost his interest altogether in the village 
Lord Robson, Of Kabirpur, which was the larger and more important property, while 
e the smaller village Karora was thenceforth free of the mortgage. 

The plaintiff on attaining his majority in 1892 or 1893 made no 
attempt to impeach this transaction, though he knew of it, but in 
September 1905 he tendered to the defendant the amount of mortgage 
money necessary to redeem his share of the mortgage property, and on the 
defendant refusing to accept it, he brought this action for redemption. 

He contends that the sale deed of the 15th June 1889 is void, as 
against him, on the ground that his brothers had no authority under the 
grandfather’s will to act as executors or to sell his share, and that Ashraf 
Husain, who purported to represent him in that transaction as his 
guardian, was not entitled so to act. The appellant contends that the 
four grandsons were entitled to act as executors under Amir Haider’s 
will, but their Lordships agree with the Courts below in finding that 
there is nothing in the will justifying that view. 

The testator left the whole of his property, (with certain unimport- 
ant exceptions), to his four grandsons in equal shares, and subject to 
equal obligations in respect of his debts and expenses, but he did not 
expressly appoint any executors of his will or guardians of his minor 
grandchildren. It was argued that an express appointment was not 
necessary if the testator had clearly shown by his will an intention to 
entrust its administration to particular individuals, but on a fair con- 
struction of this will no such intention can be gathered fromit. He left 
his property to his grandsons so that each share thereof vested at once in 
the devisee, subject to the obligations attaching thereto, and there 
appears to be no necessity for any act of an executor to complete the 
operation of the will. No doubt the testator contemplated a partition 
by the grandsons themselves of the property devised to them, and in 
that case it would be necessary for his grandson, if still an infant, to- 
have a guardian, but there is nothing whatever to show that he intended 
all or any one of the brothers to act in that capacity. So far as his in- 
tention is concerned, it may well have been that if, and when, the 
necessity fora guardian arose, the selection should be made by the 
Court. 

The family were Muhammadans and were governed by the Muham- 
madan law relating to guardianship. According to that law, in the 
absence of duly appointed testamentary guardians the care of Ahmad 
Ali’s property would devolve first on the father and his executor, next on 
the paternal grandfather and his executor, and failing these, the right of 
nomination of a guardian would “rest inthe ruling power and its ad- 
ministration,’ (Macnaghten’s “Principles of Muhammedan Law,” 


t 
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sth Ed., page 304). The brothers had, therefore, no right whatever to 
act except under the authority of an appointment by the Court, Both 
they and the appellant seem to have had that fact in their minds when 
they executed the deed of the 15th June 1889 effecting the sale of 
Ahmad Ali’s share in the land, for they stipulated that if Ahmad Ali 
at any time brought a claim on the ground of minority, and any 
dispute thereby arose in respect of Mata Din’s possession, the three 
elder brothers should be answerable for the same together with costs. 

It is urged on behalf of the appellant that the elder brothers were 
de facto guardians of the respondent, and, as such, were entitled to sell 
his property, provided that the sale was in order to pay his debts and 
was therefore necessary in his interest. It is difficult to see how the 
situation of an unauthorised guardian is bettered by describing him as a 
“de facto” guardian. He may, by his de facto gifardianship, assume 
important responsibilities in relation to the minor’s property, but he 
cannot thereby clothe himself with legal power to sell it. 

There has been much argument in this case in the Courts below, 
and before their Lordships, as to whether, according to Muhammadan 
law, a sale by a de facto guardian, if made of necessity, or for the pay- 
ment of an ancestral debt affecting the minor’s property, and if beneficial 
to the minor, is altogether void or merely voidable. It is not necessary 
to decide that question in this case. To begin with, the appellant has 
not succeeded in showing that the disputed sale of 1889, although made 
for the payment of an ancestral debt, was made of necessity, or was 
beneficial to the minor. On the contrary, the Courts below have all 
found on the evidence that it was unnecessary and cannot be said to 
have been beneficial so far as Ahmad Ali was concerned. 

It is next found as a fact, (and their Lordships see no sufficient 
reason to find otherwise), that the plaintiff on coming of age never 
acquiesced in the transaction which he now seeks to impeach, and that 
there was nothing in his conduct on which the defendant’s plea of 
estoppel could be justified against him. Unless, therefore, the 
plaintiff’s remedy is barred by the Indian Limitation Act, XV of 1877, he 
is now entitled to the relief prayed for, as modified by the judgment 
of the Court of the Judicial Commissioner. | 

As to the plea of limitation, the appellant defendant placed 
reliance on Articles 44 and 144 on the Indian Limitation Act, 1877. 

Article 44 prescribes a period of 3 years within which a ward who 
has attained majority may set aside a sale made by his guardian, the 
time running from the date of the ward’s majority. This provision has 
no application to the present case, for the sale here was effected, not by 
a guardian, but by a wholly unauthorised person. 

Article 144 deals with immovable property not otherwise specially 
provided for by the Act, and prescribes a period of 12 years from the 
time when the possession of the defendant becomes adverse to the plain- 
tiff, In this case, the appellant was entitled under his mortgage to full 
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P.O. possession of Kabirpur and receipt of its rents and profits for 10 years 
1912, from the 2nd december 1885. The respondent came of age on some 
woe 4 date in 1892 or 1893. He was then certainly entitled to treat, (and by. 
Pn his subsequent tender of the mortgage money it is shown that he has in 
Ahmad Ali. fact treated), the mortgage as subsisting, so far as he was concerned. 
Lord Robsong Under these circumstances, the possession by Mata Din of Kabirpur did 
—— not become adverse to the respondent until the 2nd December 1895, and 
as this action was begun in 1905 it was well within the period of 

limitation. 


Their Lordships will, therefore, humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellant. 

Messrs, Barrow, Rogers and Nevill—Solicitors for the Respondent. 


J. Me P. Appeal dismissed. 


PRESENT: Lord Macnaghten, Lord Robson, Sir Fohn Edge and 
Mr. Ameer Als. 
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MI SHIVE MA, 
pict [ON APPEAL FROM THE CoURT OF THE JUDICIAL COMMISSIONER, 
1912, UPPER BURMA, | 
January, 25, Burmese Law— Marriage—Polygamy—Marriage with the sister of a living wife— 
— Marriage with the sister of a deceased wife—Proof of marriage— Consent—Cere- 
1911, mony— Meaning of the expression “husban@ and wife”—Hntertainment on the 
November, 16, occasion of marriage—Separate establish ments for wires— Eating ow of the same 
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15 481. pot.” 


=. In Burma polygamy is lawful, and it is not unlawful to marry the sister of a living 
wife, though such a marriage is not considered quite respectable, while marriage with a 
deceased wife’s sister is looked upon as proper and even laudable, 

The law relating to marriage in Burma is extremely lax, No ceremony of any kind 
is essential. Mutual consent is all that is required. In the absence of direct proof — 
consent may be inferred from the conduct of the parties or established by reputation. 
But when proof of marriage depends wholly or mainly on reputation, the circumstances 
of the case must be scrutinised with some caution because the same word which is used 
to describe a woman lawfully married is applied by the Burmese to a woman living with 
a man on less honourable terms, 

When ‘there is a marriage between persons who have not been married before, it is 
usual to give an entertainment, at which “ pickled tea” is the prinoipal feature, or at 
least the chief delicacy, but in the case of persons who have been married before, it is 
not usual to have any entertainment. 

The arrangement of separate establishments for wives is a mere matter of con- 
venience, and probably necessary for the sake of peace and quietness. when each wife 
haga family of her own, 


“ Eating out of the same pot” is rather an outward and visible sign of social 
equality than a proof of marriage. 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioner, Upper Burma, dated the 11th October, 1909, which 
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reversed a judgment and decree of the District Court, Magwe, dated the 
gth February, 1909. 

The District Judge dismissed the suit brought by the respondent, 
as plaintiff, against the appellants, as defendants, for zzter alia the 
recovery of such a share of the estate of one Maung Aung Myat, 
deceased, as the respondent might be held entitled to, On appeal the 
Court of the Judicial Commissioner set aside the decree of the lower 
Court and made adecree in lieu thereof declaring that the respondent 
was entitled to inherit the said estate on an equal footing with” Mi Me, 
the first appellant, 

The question for decision in the appeal was whether under the 


Buddhist law as administered in Upper Burma the respondent, as one of. 


the two lawful wives of the said Maung Aung Myat, was entitled to 
one-half share of his estate. 

The material facts appear from the judgment of their Lordships. 

Mr. DeGruyther, K. C. and E. U. Hddis, for the Appellants: The 
question is whether the respondent was in fact the lawful wife of 
Maung Aung Myat. The respondent claimed one-half share of the 
property left by Maung Aung Myat. For nearly six years the respon- 
dent recognised her position as one, who was not entitled to any share 
_of the property of Maung Aung Myat. Theifirst appellant Ma Mi had 
absolute possession of the property, and on the death of her husband 
she handed over to the respondent two oil wells. The respondents 
received those wells and for six years did not put forward her claim, if 
any. This is consistent with the fact that she considered herself not 
entitled to a share of the property. 


A wife, under the Burmese, Buddhist law, acquires on her marriage 


a community of interest in the property acquired during coverture, and 
succeeds to the property so acquired on the death of her husband. 
Witnesses on both sides say that the respondent was the Maya of 
the deceased. Butas the District Judge has observed in his judgment 
the word Maya is equivalent to a lawful wife as well as a permanent 
concubine. The Burmans use the word wife indifferently for a lawful 
wife and a permanent concubine and the presumption is that a Burman 


having married once would not marry again: Ma Wun Div. Ma Kin (1). . 


Marriage is a contract according to the Burmese Buddhist Law and 
it is usual to have some ceremony such as the distribution of pickled tea 
when a marriage takes place. The respondent herself says that persons 


previously married distributed pickled tea, when they married again. ` 
But here it is admitted that there was no such ceremony. The District - 


Judge is right in holding that the evidence is insufficient to establish direct 


marriage. He is right in also holding that the evidence is insufficient to - 


establishmarriage byhabit and repute. The respondent never lived together 
in the same house with the deceased and the first appellant except on 
two occasions when they all went away during the disturbance at the time 


(1) (1907) L, R. 35 I, A..41. 
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of the annexation and when a fire in the town took place, the respondent 
had a separate establishment and she never helped the deceased in his 
business. Under these circumstances it is submitted that she had no 
community of interest in this property acquired by the deceased and 
that she is entitled to nothing on his death. Reference was made to Sir 
George Sculp’s Burma, p. 149. 

Sir Robert Finlay, K. C., F. M. Farikh and C. G. S. Pillay, for the 
Respondent : No ceremony of marriage is required under the Burmese 
Buddhist Law, which recognises polygamy. All wives are entitled to 
equal shares of their husband’s property. Marriage can be proved by 
actual words constituting the contract or by habit and repute. Reference 
was made to Mi Kin Gale v. Mi Kin Gyi (1), Jardine’s Notes on, 
Buddhist Law, Note J, paras. 3, 13, 15, 19, and 23; The Principles of 
Buddhist Law by Chantoon, (1903), pp. 23, 25 and 26; Mi Kav. Maung 
Thet (2) and Ma Wun Di v, Ma Kin (3). 

= Polygamy is allowed and the presumption is in favour of marriage. 
It is not necessary that the second wife should live in the same house 
with the first wife and the husband. There may be separate establish- 
ments for both wives for convenience: Jardine’s Notes on Buddhist 
Law, Note ,I para. 37. Wives are called greater or lesser wives. according 
to the priority of marriage, but it is only a name, and there is nothing 
in the mere fact of separate establishment to prevent a woman from 
being a wife: Jardine’s Notes on Buddhist Law, Note I, paras. 49 and 
so, §5 and 56, Here the evidence shows that the deceased had two 
establishments and lived sometimes with the first appellant and some- 
times with the respondent. 

Whether the property left by Maung Aung Myat was his separate 
properly or joint-property is the subject of the third issue which is not 
yet tried. The question for determination now is whether the respon- 
dent was or was not the wife of the deceased entitled to one-half share 
of the property left by him. When this question is settled, there will be 
an inquiry under the 3rd issue as to what property was left by the 
deceaséd. With regard to what is joint and what is separate property 
reference was made to Jardine’s Notes on Buddhist Law, Note I, paras. 
37, 38 and 39. 

` Where witnesses say that the deceased had two wives, there is 
nothing to show that one was of one kind and the other of another kind. 
Those witnesses were not asked whether they made any distinction as 
regards the positions of the two wives; and the uestion: is not now a 
to the appellant. 

DeGruyther, K. C., in reply, referred to Mi Ka v, Maung Thet ce 
Mi Kin Gale v. Mi Kin Gye (1) ; Jardine’s Circular Memorandum No. 30 
of 1882: and the Principles of Buddhist Law, by Chantoon, (1903), pp. 42 
andiiojand submitted that eating from the same ah with the husband was 


(1) (1910) U. B. R 42.. 
(2) (1873) Selected Judgments ae Rulings, Lower Burma, (1872-1892) p. 6 
(8) (1907) D, R. 3651. A, 41. 
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essential to show that thè respondent was the lawful wife of the P. 6. 
deceased. But the evidence does not show that the respondent ever ate 19189, 
from the same dish with the deceased. Mi Me 


The judgment of their Lordships was delivered by vo. 
Mi Shive, 


Lord Macnaghten.—This isan appeal from a judgment of the Judicial ah 
Commissioner of Upper Burma reversing a decree of the District Court 
of Magwe. 

The question on which the Courts differed relates to the status of 
the plaintiff Mi Shwe Ma. She claims to have been lawfully married to one 
Maung Aung Myat, deceased, and as his widow to be entitled to share 
equally in his estate with her elder sister Mi Me, who had been married 
to him for many years before his connection with the younger sister. 

In Burma polygamy is undoubtedly lawful, and it ig not unlawful to 
marry the sister of a living wife, though such a marriage is not considered 
quite respectable, while marriage with a deceased wife’s sistér is looked 
upon as proper and even laudable. 

The law relating to marriage in Burma is extremely lax.” No 
ceremony of any kind is essential. Mutual consent is all that is required. 
In the absence of direct proof consent may be inferred from the conduct 
of the parties or established by reputation. But when proof of marriage 
depends wholly or mainly on reputation the circumstances of the case 
must be scrutinised with some caution because the same word which is 
used to describe a woman lawfully marriedis applied by the Burmese to 
a woman living with a man on less honourable terms. The lax notions 
prevalent among the lower classes on the subject seem to be generally 
deplored and condemned by their betters, and it may be that the difference 
of opinion between the two Courts is due in some measure to the fact that 
the District Judge was a native gentleman, an educated Burman, who natu- 
rally regarded with little favour if not with positive repugnance, practices 
tolerated by the law of his country, but not in accordance with the standard 
of a higher civilisation. On the other hand the Judicial Commissioner was an 
Englishman of great experience, without any prejudice in favour of western 
notions, whose only object seems to have been to administer the law truly 
and indifferently as he found it laid down in the Dhammathats and the 
rulings of his predecessors, and in Sir John Jardine’s “ Notes on Buddhist 
law ” which seems to be the principal authority on the subject. ` 

Both the learned Judges analyse the evidence with great care, 
though they regard it from different standpoints. The District Judge 
puts aside the testimony of some witnesses as unworthy of belief while 
the Judicial Commissioner thinks there was no reason for discrediting 
them. Whether that particular testimony is accepted or not there is 
very little contradiction in the evidence. “There is abundance of evidence 
to the effect that Mi Shwe Ma was recognised as the wife of Maung 
Aung Myat, Mi Me herself says, “ Plaintiff was known notoriously as 
Maung Aung Moyat’s wife.’ No one says that she occupied a 
dishonourable or an inferior position. Maung Aung Myat 4vas a 
Twinzayo, that is an hereditary oil well owner, and as such entitled to 
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receive every year a certain number of oil well sites in the oil-bearing 
district of Yenangyaung in Upper Burma. Twinzayo after Twinzayo 
comes forward on both sides to say that Twinzayos generally have two 
wives, and that Mi Shwe Ma was Maung Aung Myat’s wife. Some of 
the witnesses may have used the word translated “wife” in a loose 
sense, but at least one witness on each side says that Maung Aung Myat 
and Mi Shwe Ma were “husband and wife,” an expression which seems 
to convey the meaning that she was his wedded wife. Then it may be 
observed that one of the witnesses who says that MiShwe Ma was 
Maung Aung Myat’s wife was not a Burman but a Mahommedan of 
some position, being the head clerk in the Burma Oil Company. , - 

The points on which most reliance was placed on behalf.of the 


appellant seem capable ofexplanation. One point was that there was 


no entertainment given on Mi Shwe Ma’s alleged marriage. When 
there is a marriage between persons who have not been married before,. 
it seems to be usual to give an entertainment at which “ pickled tea” is 
the principal feature, or at least the chief delicacy. There was ño pickled 
tea at Mi Shwe Ma's wedding. But then it seems that, in the case of 
persons who have been married before, it is not usual to have these 
entertainments. Maung Aung Myat had five or six children grown up 
living with him, and Mi Shwe Ma was a widow with two children living. 
Then something was made of the fact that Mi Shwe Ma continued to 
live with her mother in her own house. But there is authority for 
saying that such an arrangement is a mere matter of convenience, and 
probably necessary for the sake of peace and quietness, when each wife 
has a family of her own. Great stress wis laid on the fact that it was not 
clearly proved that Maung Aung Myat and MiShwe Ma messed together, 
or used to " eat out of the same pot.” “Eating out of the same pot” 
seems rather to be an outward and visible sign of soctal-equality than a 
proof of matrimony. A man united to a woman of lower degree raises 
her to his own social position by “eating out of the same pot.” Here 
there is evidence that Maung Aung Myat took his meals with Mi Shwe 
Ma and her family when he visited her. It is difficult to see how there 
can be any question of social inferiority in the present:case. Mi Me was 
Mi Shwe Mas sister, and on perfectly good terms with her and the 
mother during Maung Aung Myat’s life. As to Maung Anug Myat’s 
business, he seems to have managed it himself. Sometimes one sister and 
sometimes thé other, sometimes both, were seen with him when he visited. 
his oil wélls, but apparently he kept the business in his own hands. 
Onthe whole their Lordships are of opinion that the appellants 
have not made oùt a sufficient case for disturbing the judgment of the 
Judicial Commissioner, and their Lordships will therefore humbiy advise 
His Majesty that the appeal should be dismissed with costs. : 
Messrs Sanderson, Adkin, Lee avid Eddis.—Solicitors for the. A ppellant, l 
Messrs -E, L: Witson & Co, eee io the Respondent. | 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SECRETARY OF STATE FOR INDIA 


v. anes. 
KALIKA PROSAD MOOKERJEE AND OTHERS. ile 
Chur land—Allucial formation—Reformation— Accretion—- Possession, recovery of, ewit 4, ril, 5, 6, 1, 
for—Mesne profits—Adverse possession——Limitation—Onus of proof—Hennell's -8, 12, 14, 15, 
map, evidentiary value of —Chouhuddibandi, paper admissibility of—Settlement, i 9; 
acceptance af, from Gocernment, effect of—~Presumption of possession following title. ee net. 5 É 3, 
In a suit for recovery of possession of certain alluvial or chur lands on the eae 
ground that they were reformations on the site of the plaintifs permanently settled 
estates, or were accretions to their estates, the plaintiffs ought to establish what: lands 
were included within their estates at the time of the Decennial Settlement made in 
1789 upon which the Permanent Settlement of 1793 was based. 
The survey, upon which Major Rennell’s map published in 1780 was based, was. 
made by Rennel) and his co-adjutors during the years 1764 to 2773; the survey was 
made for the purpose of showing the courses of rivers and the different land-routes 
passing through the country ; there is no indication whatever that the survey was 
made for revenue purposes, and Major Rennell’s maps cannot, therefore, be accepted 
as any safe guide in determining the boundaries of estates. 
Kali Kissen Tagore v. Secretary of State (1), Watson v Sree Sundari (2), 
Administrator. General v. Secretary of State (3) and Sarat Chandra Singh v, Khitis 
Chandra Roy (4) referred to, 
Rani Hemanta Kumari v. Sree Sundari (6) explained. 
Majur Rennell’s map being based on surveys made from twenty to twenty-five 
years before the Decennial Settlement, no assumption can safely be made that the i 
oondition of the locality, at the time of the Decennial Settlement, has remained 
practically unchanged during that period of time, specially when there is, in any 
part of the country, one of the most erratic rivers, as the Padma, the variable character 
of the course whereof is well-known. 
Rennell’s map, based as it is on the surveys of 1764—73, even if it seenratély 
located the different mouzas, cannot be safely treated as indicating their existence or 
actual position at the time of the Decennial Settlement of 1789. 
It is impossible to determine, with any approach to accuracy, from Rennell’s maa, 
the position; boundaries, and size of the mouzas at the time of the Permanent 
Settlement, and when the plaintiffs seek to make that map the foundation of, their 
claim, they attempt to use it for a purpose for which it was never intended. F 
The mere fact that a particulartract in Rennell’s map bears the name of one or 
more of the mouzas subsequently settled with some persons at the time of the 
Decennial Settlement, would not,_by itself, indicate that the mouzas were in the same 
place as in Rennell’s time, much less would it indicate that the mouzas had the samé 
sizes and boundaries. Rennell's map, however useful it may be to show the course 
of the river in 1764—73 and to indicate generally the relative position of -parganas, 
mouzas and towns on ‘both sides of the river at that period; cannot be accepted as a 
safe guide to determine accurately the position of the river and of the places on both 
sides thereof in 1789 ; mach legs can it be used to determine the exact position or size or 
boundaries of different mouzas incluted in any particular estate at the time of either 
the Decsennial or the Permanent Settlement. 


* Appeals from Original Decrees Mus 443, 446, 447, and 448 of 1907, from the 


decisions of Babu Mohini Mohan Nutt, Sub- -Judge of Faridpur dated the 22nd July 
1907. 


(1) (1898) A. O, D. 103 of 1896 (unreported). (8) (1901) A.O. D 335 of 1901 (unreptd,) 
(2) (1901) A. O. D. 52-of 1899 (unreported). (4) (1910) 120. LJ. A 16: 
(5) (1906).3. O, L. J. 660; 100. Ws N: 630, 
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Hakikat chouhuddibundi papers are statements of bouudaries of land inoluded in 
certain estates, and were filed apparently under the sigaature of the then proprietors ; 
they were declarations by the then proprietors of the boundaries and quantity of the 
land of which they had obtained possession under the Permanent Settlement, The 
returns also give details of tae land claimed as rent.free, of the waste land, of the gross 
assets, of the collection charges and of the balance out of which the Government 
revenue was payable, These papers are admissible in evidenoe, but their evidentiary 
value must depend upon the facts of the particular case. 

It cannot be presumed, as a matter of law, that the state of things described in the 
Thak and Survey Maps existed at the time of the Permanent Settlement. l 

Jagadindranath V. Secretary of State (1) and Ananda Hari v, Seer etary y of 
State (2) referred to and followed, 

Where, as in this case, the changes in the course of the river have been so sudden 
and so violent, almost from year to year, that even if the plaintiffs could establish that, 
any portion of the lands claimed was reformation on the sites of their permanently. 
settled estates, they could not possibly succeed as to the remainder on the ground of 
accretion thereto, as no question of accretion could possibly arise, 

Where, as in thi#case, the plaintiffs alleged that they were dispossessed on the 4th 
June 1890, and the suits were not commenced till the 29th May 1902, the burden lieg 
upon them to establish that they were in possession between the 29th May 1890 and 4th 
June 1890 

Mohima Chunder v, Mohesh Chunder (3) followed. 

Where it is impossible to hold that either party had complete possession over the 
whole of the disputed land, if the plaintiffs succeeded in establishing their title, the 
legitimate inference would be, that in the eye of the law, the possession was with the 
rightful owners, and this would certainly be so in regard to all the lands except such 
small portions as might have been oceupied by the tenants of the defendants. 

Runjeet Ram Panday v. Goburdhun Ram Panday (4) referred to. 

Where parties repeatedly accepted settlements from the Government after they had 
obtained the release of other lands, though their conduct may not amount to estoppel, it 
furnishes strong evidence on the side of the Secretary of State that their present claim is 
wholly unfounded. 

If the Secretary of State asserted title to the chur and held occupation hasan; 
settlement-holders, for the statutory period, Government would acquire a good title by 


adverse possession, 


Seoretary of State v. Krishnamani Gupta (5) referred to. 
In ordér to prove title to lands by adverse possession, the possession must be 
adequate in continuity, in publicity and in extent so as to indicate that it is possession 


adverse to the competitors. 
Radhamoni Deri v, The Collector of Khulna (6) followed. 


No presumption of possession can be made in favour of the adverse possessor and 
his possession must be restricted to the land of which he has actual occupation. 


Mohini Mohan Roy v. Promoda Nath Roy (7), Ananda Hari Basak v. Secretary 
of State (2) and Jogendranath Roy v. Baladeo Das (8) referred toe T 

Appeal by the Defendant (Secretary of State for India). 

_ Suit for recovery of possession on the ground of reformation on the 
site of the plaintiffs’ settled estates and on the ground of accretion 


thereto and for mesne profits. = 
The facts of the case appear fully from the judgment. . 


(1) (1902) I. L. R, 80 Calo. 291, ` (5) (1902) I. L R. 29 Cale 513. 
(2) (1905-6) 3. O. L. J. 316, (6) (1900) I. L. R. 27 Caic. 943. 
(3) (1888), 1. L. R. 16 Calo. 473, (7) (1896 ) I. L, R. 24 Cale. 256. 


(4) (1873) 20..W, R 25 (P. C.) (8) (1907) 1. L.. R, 35 Cale. 961. 
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Mr. A. Chaudhuri and Babus Ram Charan Mitra and Srish 
Chandra Chaudhuri for the Appellant. nee 

Mr. Hill and Babus Fogesh Chandra Roy, Munindra Nath Bhatta- 1910. 
charjee, Narendra Kumar Basu, Satish Chandra Bhattacharjee and ANG of 
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Ramant Mohan Chatterjee for the Respondents. C., A. V, Sfate for 
The judgment of the Court was delivered by AR 
Mookerjee J.—The subject matter of the litigations, which have Lon 

culminated in these appeals, is an extensive tract of alluvial land which 


has been formed by the action of the river Ganges (variously described August, 4. 
in these proceedings as Padma or Bhubaneswar), and covers an area of 
about twenty thousand bighas. The plaintiffs in the four suits com- 
menced below claimed title to different shares in this tract of land, partly 
in zemindari right and partly as patnidars, dar-ijaradars and se-ijaradars. 
The four sets of claimants are known as the Saha »Chowdhuries of 
Kanchanpur, the Acharaya Chowdhuries of Muktagacha, and the 
Mukerjees of Ula, who are themselves divided into two branches. It is 
not necessary, for our present purposes, to set out in detail the shares 
claimed by these persons respectively. It is sufficient to state that the 
plaintiffs, taken together as a body, claim to be entitled to the whole 
property. Their allegation is that parganas “ Patpashar anc others” 
constitute estate No. 115 on the revenue-rolls of the Collector of Dacca, 
and were recorded in the name of Mahadev Mukerji, the predecessor in 
interest of the plaintiffs; while Chur Madhobdia, which formerly bore 
No. 160 on the revenue-rolls of the Collector of Dacca and now bears 
No. 4002 on the revenue-rolls of the Collector of Faridpur, is recorded 
as a kharija taluk in the name of Kumar Bishwa Nath Roy, another pre- 
decessor in interest of the plaintiffs. The plaintiffs allege that at the 
time of the Permanent Settlement, when these two estates were created, 
the river Ganges flowed over and through the lands of the zemindari 
and the taluk ; that from time to time the river has considerably altered 
its course, throwing up new churs and submerging old ones ; and that the 
varying conditions of the locality are, to some extent, indicated by the 
thak map prepared in 1857-8 and the survey map prepared in 1858-9. 
The plaintiffs further assert that, after the thak and survey measure. 
ments, the lands were again diluviated by the river, and churs were 
formed, of which they were in possession till dispossessed by an illegal order 
of the Sub-Divisional Officer of Manickgunge on the 30th May, 1890. 
The plaintiffs also assert that in 1891 a portion of the lands from which 
they were dispossessed, was released to them by order of Government, 
and other portions similarly in 1896 and Igor. But their grievance is 
that the area now in dispute, has been retained by Government 
though they claim it as part of their permanently settled estates. In the 
fifth paragraph of their plaint they set out their case expressly in the 
following terms : 

“That the lands in suit described in the schedule below are reforma- 
tion on the original sites of mouzas chur Hasni, Sadkabad, Talimabad, 
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Hajinagar,-Ujankandi, Mamudnagar, Tipakhola; Kharakandi, Kabirpur 
(known as Aj Kabirpur), Munsurabad, Rostampur (known as Santoshpur), 
Natakola, Bramhan Kandi: and shen mouzas appertaining to the afore- 
said Mahal No. 115, and salar AEE and other mouzas appertaining 
to the said Mahal No. 4002.” 

It will be observed here that the mouzas included in the two estates 
are not exhaustjvely mentioned, and an element of vagueness is intro- 
duced by the use of the words Ene mouzas ” in respect of both. It 
will, further, be noticed that the disputed lands are claimed as'reforma- - 
tion on the original sites of the permanently settled estates of the plain- 
tiffs. Later on inthe plaint, however, alternative cases are put forward, 
namely, in the sixth paragraph a title by adverse possession is asserted, 
while in the seventh -paragraph it is suggested that a portion only of 
the disputed lands may possibly be reformation on the original site of 
the estates of the ‘plaintiffs, and the remainder may be accretions to such 
estates, either of the reformed lands or of the lands which have “never 
been washed away. Inthe eighth paragraph, it is alleged that the dis- 
puted area does not form part of any island chur to which title may be 
claimed by the Government. Upon these allegations,. the plaintiffs ask 
for a declaration of their title to the disputed land, for recovery of posses- 
sion, and for mesne profits. The suits were defended substantially by the 
Secretary of State, and on his behalf all the material allegations in the 
plaints were challenged. It was denied that the site of the disputed area 
formed any part of the permanently settled estates Nos. 115 and 4002. 
It was denied also that the land in question was reformation on the site 
of these estates or partly reformation and partly accretion. It was 
further, contended that the plaintiffs hadenot acquired title by adverse 
possession, and that, on the other hand, the suits-were barred by limita- 
tion. In addition to these grounds, a substantive case was made on 
behalf. of the Secretary of State in the twelfth paragraph. of his written 
tatement, namely, that the major portion of the disputed land was 
reformation on the site of Bhatichur which was resumed in 1843-4 by 
the Government, of chur Teprakandi resumed in 1861-2, of Jafrabad 
resumed in 1879, of Arazi Bandabasti Bhadrasan, and also of Tarfer chur. 
It was further alleged that the predecessors. in interest of the plain- 
tiffs had admitted the right and title of Government to these estates, as 
they were, for many years, in possession of these lands under periodical 
settlements from the Government. Upon these - pleadings, fourteen 
issues were raised, of which we need mention only the following : ; 

l Sixth issue. —Whether the lands in suit ever formed any portion of 

the permanently settled estates Nos. 115 and 4002, reformed on the site 
of the villages named in the fifth paragraph of the plaint, or are they 
accretion to the site of these villages ? 

Seventh issue.—Have the plaintiffs acquired any right by adverse 
possession in the lands claimed ? i 

© Fifth tssue—ts the suit barred by limitation ? 
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Tenth, eleventh and twelfth issues——Is any and what portion of the 
disputed land reformed on the old sites of the properties named in the 
twelfth paragraph of the written statement? Is it reformation and 
accretion to khas mahals, and resumed by Government in its sovereign 
right. Have the predecessors of the plaintiffs taken any settlement of 
any portion of the disputed land ; if so, what wouid be its effect on these 
sults ? 

A detailed reference to the other issues is unnecessary, because they 
either are superfluous or raisa questions which have not been argued 
before us; for example, no objection has been taken in this Court on 
the ground that the suits are not properly framed, or that they are not 
maintainable by reason of the omission of the plaintiffs to include the 
present claim in the litigation of 1888-9; nor has reference been made 
before us to an alleged arbitration-award mentioned in the plaints, as 
to which the Court below found that there was no ‘valid reference to 
arbitration nor any formal award. The questions, therefore, which. 
really require consideration are those of title and limitation. The title 
of the plaintiffs is based on the grounds of frst, reformation, or, secondly, 
reformation in part and accretion as to the remainder, or, thirdly, 
adverse possession. Against the title alleged by the plaintiffs, we have 
the substantive case, made on behalf of thé Secretary of State, that the 
disputed lands constitute churs, or are reformations onthe site of churs, 
which have been in the occupation of the Government for more than sixty 
years. As regards the question of limitation, the sole point in contro- 
versy is whether the plaintiffs have been in possession within twelve 
years antecedent to the suit ; and in this connection it may be observed 
that, according to the plaintiffs themselves, they were dispossessed on the 
4th June, 1890, and did not commence the present suits till the 29th 
May, 1902 ; consequently, it is incumbent upon them to prove possession 
between the 29th May, and the 4th June, 1890. All these questions 
have been elaborately discussed by the learned Subordinate Judge in his 
judgment. He has taken up, first, the question of limitation, and, in 
this connection, has minutely discussed the substantive case set up on 
behalf of the Secretary of State. He has come to the conclusion that 
the Government has not acquired title by adverse possession for the 
statutory period, and has consequently inferred that the claim of the 
plaintiffs is not barred by limitation. The Subordinate Judge has 
devoted about two-thirds of his judgment to the consideration of the 
case of the defendant, and has examined the question of the title of the 
plaintiffs much less fully. Upon this part of the case, he has come to 
the conclusion that the plaintiffs have established their title. His finding 
is of a somewhat ambiguous character, and may be stated in his own 
words to be that “in one view of the matter, the disputed Jand is partly 
a reformation on the site of the plaintiffs’ estates and partly an accretion 
thereto, and, in another view, is entirely an accretion to their 

estates.” He has founded. this conclusion mainly upon a map 
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Givin. published by Major Rennell in 1786 and certain papers produced 
1910, from the Collectorate called Hakikath Chouhuddiband? papers. In 
=~ so far as we are able to gather from his judgment on this part 
aa A of the case, his conclusion is that the bed of the river Padma was 
India not settled with the predecessors of the plaintiffs at the time of the 
aes Permanent Settlement ; and that, consequently, the whole of the dis- 
Prosad. puted land cannot be claimed by the plaintiffs as reformation on the 
Moakerjee, 7 site of their permanently settled estates. But the Subordinate Judge has 
«held that the portion of the disputed land which now occupies the site 
of what was the bed of the river Padma in Rennell’s time, may be treated 

as accretion to the remainder of the land ; and that, from this point of 

view, the plaintiffs are entitled to possession of the whole of the disputed 

land. The Subordinate Judge has further found that the plaintiffs have 

not given any evidence to establish their allegation that they have 

acquired a good title by adverse possession to the disputed land, if it 

should be held that it was not their property as reformation on the site 

of their permanently settled estates and accretion thereto. Upon these 

findings on the question of title and limitation, the Subordinate Judge 

has decreed the suits. Against these decrees in favour of the plaintiffs, 

the present appeals have been preferred on behalf of the Secretary of 

State, and the judgment of the Subordinate Judge has been minutely 
scrutinised and vigorously assailed on every point of any importance. It 

has been contended, in the first place, by the learned counsel for the 
appellant that the Subordinate Judge has devoted the substantial portion 

of his judgment to a criticism of the case of the defendant and has practi- 

cally allowed the plaintiffs to succeed, because the defendant has not 
established the substantive case set up by him. It has been argued, in 

the second place, that the question of title of the plaintiffs ought to have 

been first investigated, and the claim of the plaintiffs ought to have been 
dismissed as entirely illusory. . It has been pointed out in support of this 
argument that the plaintiffs, in order to succeed, must prove affirmatively 

that the site now occupied by the disputed lands was part of the estates - 

settled with their predecessors at the time of the permanent settlement; that 

there is no tangible evidence in support of this allegation ; that Rennel’s 

map, upon which the decree of the Court below is really founded, is based 

upon surveys made a quarter of a century before the Permanent Se‘tle- 

ment ; that the map in question was not made for revenue purposes and 

can consequently be of no assistance in the determination of the question 

raised before the Court ; that there is no evidence to show that the map 

was adopted as the basis of the Permanent Settlement; that the assump- 

tion made by the Subordinate Judge that the condition of the locality 

was the same at the time of the Permanent Settlement as it was at the 

time of the survey by Rennell, is wholly unfounded ; and that, in fact, 

there are weighty reasons to support the contrary view. It has also been 

argued that the chowhuddzbandi papers, upon which reliance is placed 

by the plaintifs, do not afford reliable material for the determination 
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of the size, situation and boundaries of the various mouzas comprised 
in the estates of the plaintiffs at the time of the Permanent Settle- 
ment ; that the attempt made by the Commissioner and by the Subordi- 
nate Judge to locate the boundaries and to identify the disputed 


land with any part of the permanently settled estates, is based upon’ 


assumptions for which there is no foundation in fact; and that the 
imaginary map prepared by the Commissioner to indicate the relative 
situation of the different mouzas at the time of the Permanent Settle- 
ment cannot be adopted as a trustworthy guide to any conclusion upon the 
question of the title of the parties. It has, further, been contended that 
Rennell’s map has not been correctly reproduced on the case map; and 
that here also the attempt of the Commissioner is based upon wholly 
unfounded and obviously erroneous assumptions. It has finally been 
suggested that the plaintiffs are not entitled to succeed either on the 
ground of reformation or on the ground of partial, reformation and 
partial accretion, as there is nothing to show that there was reformation 
in respect of any definite part of the disputed land, nor is it established by 
any tangible evidence that there was accretion as regards the remainder 
to any land of the plaintiffs which might he imagined to have been 
reformed on the site of their estates. Indeed, upon the question of title, 
the learned counsel for the appellants has contended that the claim of 
the plaintifs is of an entirely unsubstantial character, and that the 
decrees in their favour will not bear the test of criticism for a moment, as 
it practically enables them to obtain possession of a considerably larger 
quantity of land than what is shown,in the very papers produced by them, 
as included within their permanently settled estates. In the third place, 
it has been contended by the learned counsel for the appellant with 
rezard to the question of limitation, that the case has not been 
considered by the Subordinate Judge from the right point of view ; 
that, as, the plaintiffs came into Court upon the allegation of previous 
possession and dispossession, the onus was upon them to prove that they 
were in possession within twelve years antecedent to the suit ; and that 
this burden they have failed to discharge. In so far as the substantive 
case put forward on behalf of the Secretary of State is concerned, it has 
been argued by the learned counsel for the appellant that the view taken 
by the Subordinate Jugde is wholly erroneous ; and that an examination 
of the various maps prepared from time to time, and of the periodical 
settlement proceedings, renders it fairly clear that the disputed land 
occupies the site of island churs which, upon their first formation, were 
taken possession of by the Government and settled with tenants. It has 
also been contended on this part of the case that the predecessors of the 
plaintiffs themselves took possession of these lands as tenants under the 
Government; and that this conduct on their part, even if it does not 
amount to estoppel, has a very material bearing upon the determination 
of the question whether these lands were really reformations on the site 
of the estates of the plaintiffs. -These are the principal points urged on 
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behalf of the appellants ; they have all been strenuously controverted on 
behalf of the plaintiffs respondents. The case has been elaborately 
argued before us on both sides, and, since the close of the arguments, we 
have made a minute scrutiny of the voluminous papers on the record, 
and of the numerous maps produced on both sides. We shall now pro- 
ceed to consider the various points in the order in which we have 
stated them. 

The fundamental question in the case is obviously that of the title 
of the plaintiffs. As we have already stated, the plaintiffs claim the 
disputed property as reformation on the site of two estates permanently 
settled with their predecessors in interest, known as estate No. 115 of 
the revenue-rolls of the Collector of Dacca and estate No. 4002 of the 
revenue-rolls of the Collector of Faridpur. The Permanent Settlement 
took place, as is well known, in 1793, and it was .based upon the 
Decennial Settlement, which had been made in 1789. The plaintiffs, 
therefore, ought to establish what lands were included within 
their estates at the time of the settlement of 1789. It may be stated 
here, at the outset, that no papers whatever have been produced in 
connection with either the Decennial or the Permanent Settlement. 
In the Court below, the plaintiffs did not take any steps for the produc- 
tion of these papers till the trial had concluded and judgment had been 
reserved. No explanation has been suggested for this extraordinary 
omission. The case remained pending in the Court below from the 
29th May, 1902, till the sth July, 1907. The hearing occupied nearly 
three months from the 11th April, 1907, till the 5th July, 1907, and it 
was not till the latter date that the plaintiffs applied for the production 
of papers in connection with the Permanent Settlement of their estate. 
The Subordinate Judge rejected this aoplication, and, in our opinion, 
very properly. In this Court, the conduct of the plaintiffs in this respect 
was severely criticised on behalf of the appellant, and we suggested that 
the Collector might be asked to produce all papers in connection with 
the Permanent Settlement of the estates. A search appears to have 
been made in the Collectorate, and a mass of papers was produced before 
us, but, though they related to these’estates, they had no connection 
with the Decennial or the Permanent Settlement thereof. We are 
informed that the papers relating to the Permanent Settlement cannot 
be traced in the Collectorate, and that apparently no information is 
available as to whether the papers are in existence, and, if in existence, 
in which department of the Government they may be found. The 
position, therefore, is that the papers relating to the Decennial and the 
Permanent Settlements are not forthcoming, and primary evidence as to 
the extent of these estates at the time of those settlements is not available. 
The plaintiffs, however, as we have said, found their case upon the 
map of Major Rennell and certain papers called chouhuddibend: papers. 
The map of Major Rennell has been reproduced by the Commissioner 
on the case-map, and he has also prepared what he calls an andaje or 
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imaginary map on the basis of the chozkuddthandis. On these materials, 
the Commissioner and the Subordinate Judge have come to the con- 
clusion that the plaintiffs have established their case, although they 
were not able to arrive at a precise conclusion as to how much or which 
portion of the disputed land is reformation on the site of the estates of 
the plaintiffs, and how much is accretion thereto. We shall now proceed 
to consider the evidentiary value of Reanell’s map and the chouhudai- 
bandis, which thus form the whole foundation of the claim of the 
plaintiffs. 

In so far as Rennell’s map is concerned, it is well-known that the 
survey upon which it was based, was made by Rennell and his co-ad- 
jutors during the years 1764 to 1773. As has been repeatedly pointed 
out by this Court, this survey was made for the purpose of showing the 
courses of rivers and the different land-routes passing through the 
country. Tnere is no indication whatever that the survey was made for 
revenue purposes, and this is manifest from an examination of this and 
the other maps prepared by Rennell, none of which profess to show the 
boundaries of the different mouzas, though the villages are, in many 
places, named. This is borne out by the cases of Kali Kissen Tagore v. 
Secretary of State (1), decided by Mr. Justice Ameer Ali and 
Mr, Justice Pratt on the 21st June, 1898 ; Watson v. Sree Sundari (2), 
decided by Sir Francis Maclean C. J. and Mr. Justice Banerjee on 
the 30th May, 1901; Administrator-General v. Secretary of State (3) 
decided by Mr. Justice Brett and Mr. Justice Woodroffe on the 
gth June, 1904, and Sarat Chandra Singh v. Kshitis Chandra Roy (4), 
In these cases, the Court declined to accept Rennell’s maps as 
any safe guide in determiring the boundaries of estates, and it 
may be observed that although the decision in the second case was 
partially modified by their Lordships of the Judicial Committee [Rant 
Hemanta- Kumari y. Sree Sundari (5)|, their Lordships treated the map 
as indicating merely that the land in dispute in that suit was dry land in 
1780, and that there were many villages to the north of what was then 
the river-bed. The examination of different editions of the map pro- 
duced before us, further shows that it does not afford any safe basis for 
an inference as to the precise position or boundaries of the different 
mouzas ; for instance, the name of the pargana Patpashar is written, in 
One edition of the map, across the river, and, in another edition, on one 
side of the river. From this circumstance, it has been contended, on 
the one hand, that Patpashar, in the time of Rennell, extended on both 
sides of the river, and on the other hand, it has been argued that it 
existed on one side of the river only. Neither inference, it is obvious: 
can'safely be drawn from the location of the mame on the map. Apart 
from the consideration that the boundaries of the different mouzas -are 


not depicted in Rennell’s: map, there is ‘another circumstance which 
(1) (1898) A. O. D. 105 of 1896 (unreported: ) (3). (1904) A.O. D. 345 of kam Ji, ) 


(2) CA A, 0. D. 52 of 1899 (unreported.) q4) (1910) 12 0. L. J. 216 
i . {57 (1906) 3 C. L, J. 560, 10 ©. W. N. 630; 
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makes the map valueless for the purposes of the plaintiffs. Although 
it was published in 1780, it was based on surveys made from 1764 to 
1773, as has been stated already ani is shown by Rennell’s Journal, 
which has been recovered and recently printed by the Asiatic Society 
of Bengal. The map, therefore, is based on surveys made from twenty 
to twenty-five years before the Decennial Settlement. The question, 
therefore, naturally arises, whether the condition of the locality, at the 
time of the Decennial Settlement, may be assumed to have remained 
practically unchanged during this period of time. In the case before us, 
it is manifest that no such assumption can safely be made. The Padma 
is well-known as one of the most erratic rivers in that part of the 
country, and the variable character of its course is amply manifested in 
the history of this very chur, so far as it is known to us, The learned 
Subordinate Judge fas stated in his judgment that, during the five years 
that the suit remained pending in his Court, a large part of the disputed 
land was diluviated by the action of the river, and the plaintiffs could 
recover possession only of the small portion depicted red in the case-map. 
These extraordinary changes in the course of this river are, by no 
means, of recent occurrence, as is conclusively proved by an examina- 
tion of the history of the churs known as Bhatichurs, Teprakandi, 
Jaffrabad, Bhadrasan and Tarfer. For this purpose it is sufficient to 
examine the maps U 10, Z 95-97, Z 99-100, 34, 33, U 9, Z 104-5, 31 
and X (which refer to the Bhati-chur), exhibits U, U 12, U 8, R, C, D, 
E, F, G, H, A 5 and Q (which relate to Teprakandi) and Exhibit X 1 
(which refers to Jaffrabad). Even a cursory examination and compari- 
son of the successive maps relating to any qne chur will make it manifest, 
how, in the course of a few years, the river changes its bed, sweeps out 
the old churs, sometimes wholly, sometimes partially, often alters their 
configuration, and leads to the formation of churs in new places of 
different sizes and shapes. There is no doubt, in some instances, a 
general resemblance in shape, but it is beyond the possibility of dispute 
that ever since 1857, when the history of the disputed land begins as 
depicted in the various maps, constant changes have been the rule 
rather than the exception. It is, therefore, an unwarrantable assumption 
to make, that the course of the river remained constant during the 
twenty-five years which elapsed between 1764 and 1789. Rennell's map, 
therefore, based as it is on the surveys of 1764-73, even if it accurately 
located the different mouzas, cannot be safely treated as indicating their 
existence or actual position at the time of the Decennial Settlement of 
1789. The outstanding features of the case, therefore, are, frst, that 
Rennell’s map does not show the exact positions of the mouzas on the 
Site of which the plaintiffs allege that the disputed land has reformed ; 
and, secondly, that there is no evidence to support the suggestion that 
the position of the river, in relation to the surrounding land, was in 
1789 identical with what it was in 1764; onthe other hand, there is 
ample indication, if any inference can be drawn from the subsequent 
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history of the river, that its course could not have remained unchanged 
during a period of nearly twenty-five years. These, however, are not 
the only circumstances which make Rennell’s map practically valueless 
for the purposes of the plaintifs. There are other elements of 
equal importance to be taken into consideration. The starting point 
adopted by Rennell is not known. Tae Commissioner, upon this 
part of the case, makes a number of hypothetical assumptions for 
which there is no foundation in fact. He assumes that the longitude, 
adopted by Rennell as the longitude of the starting point, is that of the 
dome of the La Martinere Institution tn Calcutta, which, the Subordinate 
Judge states, is, at present, a survey station. The Subordinate Judge 
forgets that the La Martinere building, as stated in books dealing with 
the history of Calcutta, was not in existence till 1835. In fact, General 
Martin, from whose estate the institution was established, was born in 
1735 and died in 1800, and it was only after his death that the litigation 
over his estate, which, in one stage, is reported if the first volume of 
Moore’s Indian Appeals, pages 175 and 185, began; it is obviously a 
bold assumption to make that Rennell took, as his starting point, the 
dome of the building of the La Martinere Institution, which did not 
come into existence till seventy years after Rennell commenced his 
survey. It has been suggested in this Court by the learned counsel 
for the respondents, who keenly appreciated the difficulty of supporting 
the view of the Subordinate Judge, that Major Rennell might have 
taken, as his starting point, the site of Fort William. If this suggestion 
were adopted, the calculations of the Commissioner would be completely 
vitiated ; but there is no foundation for it, because Fort William was 
not finished till 1773. Itis possible that Rennell may have taken, as 
his starting point, the old fort which stood more than a mile towards 
the north of the site now occupied by the present fort. The Com- 
missioner has, therefore, obviously based his calculation upon an 
assumption for which there is no foundation in fact. We may observe 
here that as the map of the Commissioner is drawn toa scale of 8’ to a 
mile, whereas Rennell’s map is drawn to a scale of 5 miles to an inch, 
every linear element would be increased forty times in the case-map ; 
consequently a very slight mistake, either in Rennell’s map or in the 
work of reproducing it on the case-map, would be considerably 
magnified. For instance, the Commissioner has assumed the initial 
longitude .to be the longitude of the La Martinere dome, which he 
takes to be 88°. 2°. The learned counsel for the Secretary of State has 
asserted that this ought to be 88°. 28. But a mistake of 4 in the 
longitude would mean a mistake of, approximately, 48 miles. The 
result would be that the site of the disputed land would be deflected to 
this extent on the case-map. It does, therefore, make a substantial 
difference in the reproduction of Rennell’s map, whether we assume, as 
the Commissioner has erroneously done, that the initial longitude was 
that of the La Martinere dome or the present Fort William, as has been 
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suggested by the respondents in this Court,'or the old Fort William in 
existence in Rennell’s time. If there has been an error'even of one 
minute in the assumption of the initial longitude, it would indicate an 
error of one mile: that is, the site of the disputed land would be 
altered by eight inches on the case-map. After careful consideration 
of the evidence given by the Commissioner, we are of opinion, that his 
theory is wholly untrustworthy. We may observe, further, that the 
remark, made-in paragraph 49 of his report, regarding the longitude of 
Faridpur is equally groundless. He discovers a coincidence between the 
Faridpur mentioned in Rennell’s map andthe Faridpur Great Trigono- 
metrical Survey Sub-station as it exists at present. The Faridpur 
Kachary, however, was not built till 1811, that is, more than forty years 
after the time of Rennell’s survey, and at that time the name, as we find 
from the old papers, was Jalalpore. This attempt at identification by the 
Commissioner and the Subordinate Judge is, therefore, manifestly 
baseless. There is further one observation in paragraph 43 of the 
Commissioner’s report which indicates amply the impossibility of drawing 
any reliable conclusion, in so far as'the actual boundaries of mouzas, or 
even their situation, are concerned, from Major Rennell’s map. The 
Commissioner observes that the map is drawn to a very small scale, 
that villages-sites appear on it in conventional signs, and are represented 
by !mere dots, and that their shapes and ‘sizes are not shown at 
all. In the face of these observations, it is difficult to appreciate 
how the Commissioner proceeded to speculate as to the location of the 
mouzas which are alleged by the plaintiffs to have been comprised in their 
estates at the time of the Permanent Settlement. As the Commissioner 
furthermore observes, the part of the country, at and about the 
land in dispute, has been subject to many diluvions and reformations, 
and; the land-marks, which might have been in existence in Rennell’s 
time, have now either disappeared or been variously disfigured. In our 
opinion, it is an impossible task to determine from Rennell’s map, with 
any approach to accuracy, the positions of the mouzas claimed by the 
plaintiffs as included in their estates at the time of the Permanent 
Settlement. In fact, when the plaintiffs seek to make that map the 
foundation of their claim, they attempt to use it for a purpose for which 
it was never intended. As we have already stated, the survey was 
undertaken by Rennell and his associates to determine the principal 
routes upon land and the water-ways of the province, and not for 
revenue purposes. No attempt was made to ascertain and depict the 
boundaries of the mouzas, which, in many instances, are not named at 
all, and, where they are named, are indicated, sometimes by dots, 
and at other times even less definitely. We find the names of the 
villages and the parganas written on the map, not precisely in the same 
places in different editions. It is not practicable, therefore, to determine 
from Rennell’s map, with any approach to accuracy, the position, 
boundaries and size of any particular mouza. In -addition to this 
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circumstance, there is nothing to show that the map was adopted as the 
basis of the Permanent Settlement. The revenue, at the time of that 
settlement, was determined with reference to the assets of the lands 
settled, and it is more than likely that the lands were taken in the 
condition in which they were at the time of the Decennial Settlemient : 
for instance, if what is depicted as solid land in Rennell’s map was 
covered by the river at the time of the Decennial Settlement, it is 
improbable that the bed of the river, which could produce no income to 
the zemindar, was included in the settlement with him. This the 
Subordinate Judge has appreciated, because he has overruled the 
contention of the plaintiffs, that the river-bed was settled with their 
predecessors at the time of the Permanent Settlement. But this 
view obviously places an almost insuperable difficulty in the way of the 
plaintiffs who rely upon Rennell’s map to determine the land settled 
with them. As we have already explained, there 15 no foundation for 
the assumption that the general features of the country, with reference 
to the river Padma in that locality, remained unaltered for some 
twenty-five years from 1764 to 1789 ; indeed, there are weighty reasons 
in support of the contrary view. The mere fact, therefore, that a 
particular tract in Rennell’s map bears the name of one or more of the 
mouzas subsequently settled with the plaintiffs at the time of the 
Decennial Settlement, would not by itself indicate that the mouzas 
were in the same place as in Rennell’s time, much less would it indicate 
that. the mouzas had the same sizes and boundaries. The conclusion 
appears.to us to be irresistible that Rennell’s map, however useful it may 
be to show the course of the river in 1764-73 and to indicate generally 
the relative position of parganas, mouzas and towns on both sides of the 
river at that period, cannot be accepted asa safe guide to determine 
accurately the position of the river and of the places on both sides 
thereof in 1789; much less can it be used to determine the exact 
position or size or boundaries of different mouzas included in any 
particular estate at the time of either the Decennial or the Permanent 
Settlement. 


The second piece of evidence, upon which the plaintiffs rely in 
order to establish that|the disputed land is reformation on the site of 
some of the mouzas included in their estates at the time of the Decen- 
nial and Permanent Settlements, is what has been described as the 
chouhuddibandt papers. Two sets of these were produced in the Court 
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below. One set, marked as Exhibit (1), related to estate No. 115 and | 


appear to have been filed in 1799 ; the other set, marked as Exhibit (s), 
related to the taluk in the name of Kumar Bishwa Nath Roy, which 
now forms estate No. 4002. The copy of the latter produced in the Court 
below bearsno date. In this Court, it was stated that these papers 
were extracts from the complete originals which were in the Collectorate. 
Consequently, at the request of the parties, we have called for these 
papers, These have been produced on behalf of the Government, and- 
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we- have now before us, the Hakikath chouhuddibandd of pargana 
Patpashar, including taluk No. 115, and apparantly also chur Hai 
Madhabdia of Ramnagore, which now constitute estate No. 4002, Ad 
examination of the original papers shows that the chouhkuddibundt 
papers of the latter estate, as produced in the Court below by 
the plaintiffs, were incomplete. In fact, there is a complete 
set in which the boundaries of the mouzas as well as their rentals 
are given; and another set, apparantly an abstract, in which the 
boundaries are omitted. The plaintiffs produced a certified 
copy of an extract from the abstract. Bəfore that was received in 
evidence, the original was called for in due course, and what was 
produced as the original from the Collectorate was the complete copy 
(which was marked as an exhibit). No comparison was apparently made 
in the Court below between the certified copy produced and the 
original brought from the Collectorate: a comparison would have 
shown, in fact, that the certified copy was not a copy of the original 
produced. However, in this Court the original of the complete paper, as 
also of the abstract, has been produced. The whole of these papers has 
been printed and placed before us, and we now proceed to consider their 
evidentiary value. These papers, as we have already stated, fall into 
two groups, namely, the chouhuddiband: papers of estate No. 115, and 
those of chur Madhabdia and other churs forming taluk Bishwa Nath Roy, 
which now constitutes estate No. 4002. These papers were filed in the 
Collectorate during the Bengali years 1204-6, that is, from 1797 to 1799. 
No explanation is available as to the circumstances under and the 
purpose for, which these papers were filed by the proprietors. They 
contain the names of the villages comprised in the estates ; the boundaries 
of each village ; the area ; the quantity ef Zakher1j land; the quantity 
of cultivated and waste land ; the gross assets; the collection charges ; 
and the net balance of income. It has been suggested before us that they 
might have been filed by the proprietors in connection with the prepa- 
ration of the quinquennial registers mentioned in Regulation XLVIII of 
1793, Asa matter of fact, the history of these papers is absolutely 
unknown ; that they do not constitute the quinquennial registers them- 
selves, is clear on the face of them; in fact, they are described merly as 
the chouhuddiband? papers, that is, papers in which the boundaries are 
given. There was some discussion at the bar as to their admissibility, 
and it was suggested by the learned counsel for the plaintiffs respondents 
that, if they were connected with the quinquennial papers, they might 
be admissible on the same principle as the latter: see Shosht Bhooshun 
v. Girish Chunder (1). It was also suggested that they might be 
admissible on the same principle as that on which a Wayszb-ul-arz is 
admitted: Garuradhawaja v. Superundhwaja (2). On the other hand, it 
has been contended upon the authority of the decisions in Oodoy Monee v, 
‘Bishonath (3), Kamal Kumari v. Kiran (4), Gobind Chunder v. 


(1) (1893) 1; L. R. 20 Calo. 940. (3) (1867) 7 W. R. 14. 
(2) (1900) 1. L, R. 28 All. 37, (4) (1898) 2 C, W. N, 229, 
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Paddomonee (1) and Anandhart v. Secretary of State (2), that, although 
the registers themselves might have been used as evidence, the returns 
are not admissible in evidence. We are not prepared to hold that 
the papers are not admissible in evidence. They are statements of 
boundaries of land included in certain estates, and were filed apparently 
under the signature of the then proprietors. They were, so far as we 
can make out, declarations, by the then proprietors, of the boundaries 
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the settlement. The returns also give details of the land claimed 
as rent-free of the waste land, of the gross assets, of the collection 
charges and of the balance out of which the Government revenue was 
payable. No doubt, the quinquennial registers, if they had been 
produced, would have been more valuable as indicating the extent to 
which the assertions of the proprietors were acted upon by the revenue 
authorities, but this omission to produce the registers affects merely 
the value, and not the admissibility, of the chouhuddiband: papers. 
The principal question in the case, therefore, is the evidentiary value of 
these papers : how far, if at all, they enable the plaintiffs to determine 
the situations of the various mouzas included in their estates at the time 
of the settlement. In the Court below, the Commissioner prepared an 
imaginary map from the chouhuddibandi papers, we say an imaginary 
map, because, as we shall presently show, the effort, however ingenious 
it may seem, is based upon no solid foundation at all. Let us first take 
the choukuddiband: papers as produced in the Court below in respect 
of estate No. 115: we have the-various mouzas named and their 
boundaries given. The Commissioner assumes that the estate formed 
one compact block, and then proceeds to make an imaginary sketch of 
the possible relative situation of the different mouzas. The assumption 
is groundless ; becaus>, even Rennell’s map shows that pargana Patpashar 
was not a compact block ; there was at least one isolated portion towards 
the south of the river surrounded on all sides by the lands of other 
parganas. In fact, asis well-known, the lands of different parganas are 
very often mixed up, and unless there is positive evidence to the effect 
that all the mouzas of any particular estate constitute a compact block, 
it is not safe to assume that they toso. Apart fromthis circumstance 
however, the attempt to locate the mouzas of estate No. 115 from the 
boundaries given in the chouhuddibandz papers is an impossible task. 
Take, for instance, one of these, which is very frequently mentioned in 
the proceedings before us, namely, Kismut Chur Hasni. The boundaries 
are given as follows : 

West---On the east of Gadadhar Dangi and Aliabad in Nij pargana. 

East—-On the west of Ambrapur, Kalakata. 

North—-On the south of Sadkabad and Kasimnagar in Nij pargana. 

South—On the north of Darpa Narainpur and Sultanpur. 


To enable one to depict, with any approach to precision, Chur Hasni 
(1) (1872) 17 W., R, 400, (2) (1905-6) 30. L. J. 316, 


anata 
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CIVIL, ona map which will enable us to identify it with any part of the disputed 
1910, land, it is clear that the positions of the mouzas named in the boundaries 
“~~ should be accurately known. We have, however, no reliable informa- 

sisng fiw tion upon this point ; in other words, the Chur Hasni, which we are 
India required to locate, is expressed in unknown quantities which there is 

Kalika no means of determining. Besides, there is an element of vagueness in 
Prosad. these boundaries which make them useless for all practical purposes. 
KENO KA J. This is well illustrated by the boundaries given of Kismut Tepakola and 
_--—- Kismut Bhojandangi. The southern boundaries of both these mouzas 
is stated to be north of Dhole Sumudra; the western boundary is given 
as the eastern boundary of Gopalpore. Now Dhole Samudra is depicted 
on Rennell’s map. If it is assumed that this Dhole Samudra occupied 
the same position in 1789 as in 1764, it is not possible to locate Tepakola. 
and Bhojandangi with any approach to accuracy from the descriptions of 
the boundaries given above. But, even if some idea could be formed 
as to the relative situation of one or more of these mouzas, it is impos- 
sible to determine their sizes and exact positions. The areas, no doubt, 
are given in the papers, but the lengths of the different sides are 
unknown, as also their directions ; it is not even known that the different 
boundaries were straight lines; in fact, it would be a matter for surprise 
ifall these numerous mouzas had straight lines for their boundaries. The 
imaginary map, which was prepared in the Court below and which 
admittedly is open to criticism, does not pro‘ess to represent the sizes 
of the different mouzas. An attempt was made in this Court by the 
learned counsel for the respondents to prepare an imaginary map ; 
but the effort, as may be anticipated, was equally unsuccessfull. Let 
us take next the chouhuddiband: papers of estate No, 4002. In the 
attested copy, which was produced in the Court below, the boundaries 
and areas are not given. In the complete copy, which has been 
produced in this Court fromthe Collectorate, areas are given, as also 
the gross rental, the collection charges and the balance out of which the 
Government, revenue was payable. We have also details as to how 
much of the land was rent-free, how much cultivated, and how much 
waste. The information given, however, is wholly insufficient’ to 
locate the churs or mouzas comprised in the estate. To take one 
illustration, the boundaries of mouza Ganga Prasad Ramkrishnapore are 
as follows : 
'  West—Kamalpore and Bankunda. 
South—-Doorgapore. 
Hast—Madhabdia and river Bhubanesswar. 
North—-Badiachar, Sota of Kasimnagar and river Bhubanesswar. 
Neither of the learned counsel on either side was able to indicate 
how this property can be located. Tne area is stated to be ninety bighas, 
out of which twenty-five are stated to be rent-free ; but clearly, this is not 
sufficient for our purpose. Apart ftom this difficulty, some of the 
boundaries are hardly definite enough to indicate what was intended by 
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the writer. For instance, in the description of this very property given oe 
in the attested copy produced in the Court below the northern boundary 1910, 
is stated as “Barmar chur in Kasimnagar far river Bhubanesswar. ” Phin 

: 4 . ecretary of 
There was considerable discussion at the bar as tothe meaning of this State for 
description. The learned counsel for the appellant argued that this te 
merely means that the boundary was the river, the portion of the river Katika 
being indicated by mention of the chur called Badia chur or Barmar Prosad. 
chur, This isthe view which has been adopted by the Subordinate Mookerjee, J, 
Judge in the Court below. On behalf of the respondents, on the other ` 
hand, it was argued that the chur itself was the boundary, which might 
indicate that a portion of the river bed itself was included in the 
settlement. We are inclined to adopt the former interpretation which 
has been accepted by the Subordinate Judge ; but, whichever view is 
adopted, it is clear that the description is not specific enough to enable 
us to locate the property. We need mention one®other ‘illustration, 
only, namely, the description of the boundaries of mouza Ramkantapore, 
where it is stated that the southern boundary is the river “jar Bagerhat, 
par Hajinagar and Hajigunge, with @zadrasan on the straight south-. 
east corner,” The materials on the record are wholly insufficient to 
make this description intelligible for any practical purposes. No 
attempt appears to have been made in the Court below to construct 
even an imaginary map of the properties comprised in estate No. 4002, 
None certainly was made in this Court, and our own efforts to construct 
a map from the new materials placed before us have been entirely 
unsuccessful. We are, therefore, constrained to adopt the conclusion 
that in the case of estate No. 4002, the chouhuddiband? papers are 
wholly insufficient to enable us to locate the mouzas with any approach 
to precision. In fact, the difficulty here is greater than in the case of 
estate No. 115, because the mouzas included obviously do not form a. 
compact group. The boundaries, indeed, indicate, as also do the names 
themselves, that some of these mouzas were churs separated from each 
other by the flowing river. It was suggested by the learned counsel 
for the respondents that some of these might probably be one or more- 
of the churs shown in Rennell’s map in that portion of the river which, 
has Patpashar on opposite banks. This, however, is a-bare suggestion, 
and, although we have taken considerable trouble in our endeavour to 
construct a map, we have not been able to identify any ọf these properties, 
We may add that some stress was laid on the circumstance that. 
these ckoukuddibandi papers were successfully used by the plaintiffs in 
1889, when they instituted suits against the Secretary of State for 
recovery of other lands. This, however, is not quite an accurate -state-. 
ment of what took place in the litigations of 1889. It is: clear from the. 
judgment of the Subordinate Judge of Faridpore, delivered on the 30th. 
September, 1890, Exhibit (17), that, although on that occasion the, 
plaintiffs relied upon one of Rennell’s maps- ‘and the. chouhuddibandt. 
papers, they succeeded i in respect. of such lands only as were identified 
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with the-site of their estates, as depicted on the Thak and Survey maps; 
in fact, on previous ‘occasions the Government has consistently released, 
in favour of the plaintiffs or their predecessors, such alluvial jian: 
as were proved to be reformations on the site of their estates as depicted 
in the Thak and Survey maps, though, as pointed out by their Lordships 
ofthe Judicial Committee in Fagadindranath v. Secretary of State (1), 
and by this Court in Anandakari v, Secretary of State (2), it cannot be 
presumed, as a matter of law, that the state of things described in the 
Thak and Survey maps existed at the time of the Permanent Settlement. 
The claim of the plaintiffs on the present occasion, however, is of an 
entirely different character. They now invite the Court to ignore the 
Thak and Survey maps. Their theory is that mouzas, which were 
included in their estates-at the time of the Permanent Settlement, had 
disappeared at the time of the Thak and Survey maps, and that the 


oe lands, now in dispute, are reformations on the sites of these lost mouzas. 


For this purpose, they adopt, as the foundation of their claim, Renriell's 
map and the chouhuddibandt papers of 1797-99. Their claim, in our 
opinion, is wholly illusory. As set forth in the plaint, it is of the 
vaguest description. They do not give an exhaustive list of the lost 
mouzas, but name some only, and then use the comprehensive words 
“and others.” The effort they have made to identify any portion of 
the disputed land with the supposed sites of the lost mouzas, has proved 
an impossible task ; and it is a matter for surprise that the Subordinate 
Judge should have adopted the uncritical methods of the Commissioner 
and made decrees in favour of the plaintiffs for which there is not the 
remotest foundation, The justice of this conclusion is amply supported 
by the significant circumstance that, if the plaintiffs were to succeed, 
they would recover possession of a quantity of land very much in, excess 


‘of what is indicated in the chouhuddiband? papers as included: within 


thier estates at the time of the Permanent Settlement. In’ so far as we ~ 
have been able to make the calculations, the area of the lost mouzas, as 
given in the chouhuddibandi papers, would be approximately five. 
thousand bighas, whereas the lands, which have been released in favour 
of the plaintiffs or their predecessors in 1854, 1880, 1881, 1867 and 1889,-as 
representing the lost mouza, amount to 22,893"bighas. It has been sug- 
guested before us that at the time of the Permanent Settlement the 
bigha was taken to be one of 112 cubits, whereas, according to recent. 
measurements, it is one of 80 cubits. Ifthis be accepted as correct, the 
bigha of 1793 would be approximately twice the bigha of modern times, 

This would merely indicate that the area of the so-called lost mouzas 
might have been 10,000 bighas according to modern measurement, But- 
the plaintiffs had previously recovered considerably more than twice that 
area, and they now claim again another twenty thousand bighas. Comment 
upon this aspect of the case is superfluous. After anxious consideration: 
and minute scrutiny of all the available information on the record, we 

v - C1) (1902) 1. L. R, 30 Calc, 291. (2) (1906) 3 O. L. J. 316, 
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‘havé come to the conclusion that there is not the remotest foundation 
for the claim of the plaintiffs, and that they have wholly failed to establish 
their alleged title by reformation on the sites of lost mouzas or partial 
reformation on such sites and accretion to the reformed lands. In fact 
the whole of the evidence indicates that no question of accretion could 
possibly arise. The changes have been so sudden and so violent, almost 
from year to year, that, even if the plaintiffs had established that any 
portion of the disputed lands was reformation on the sites of their per- 
manently settled estates, they could not possibly have succeeded as to the 
remainder on the ground of accretion thereto. It is needless, however, 
to examine this aspect of the case, because we hold that no part of the 
disputed land has been shown to occupy the site of any portion of the 
estates of the plaintiffs, Finally, the Subordinate Judge points out that 
the plaintiffs have given no evidence to prove that they have acquired a 
good title by adverse possession. Consequently, from every possible 
point of view, the question of title must be decided against them. 

In the view we take, it is not necessary to discuss any other ques- 
tion in these appeals ; because, if the plaintiffs have not established their 
title, it is not necessary to consider whether the. suits are barred by 
limitation, still less to consider the substantive case set up on behalf of 
the Secretary of State. But, in view of the value of the subject-matter 
of these litigations, it is desirable to indicate briefly our opinion upon 
these matters. In so far as the question of limitation is concerned, the 
Subordinate Judge has divided the lands into two portions, namely, one 
portion, described in the third paragraph of the plaint, from which the 
plaintiffs were dispossessed on the 4th June, 1890, and the other portion, 
described in the fourth paragraph, which came into existence subsequent 
to that date. In so far asthe lands of the first class are concerned, 
as the plaintiffs came into Court upon the allegation that they were 
disposssesed onthe 4th June, 1890, and the suits were not commenced 
till the 29th May, 1902, the burden lies upon them to establish that 
they were in possession between the 29th May, 1890, and 4th June, 1890. 
See the decision of the Judicial Committee in Mahima Chunder v. 
Mohesh Chunder (1). The determination of this question depends 
principally upon oral evidence. The plaintiffs seek to establish that 
immediately upon the appearance of the disputed land, they settled 
tenants thereon, and that these tenants continued in occupation till 
the adverse decision iri the criminal case given on the 30th May, 1890. 
On behalf of the defendant it is alleged, on the other hand, that 
tenants were settled on the disputed land by the Collector of Faridpore 
towards the end of 1888 or the beginning of 1889. The oral evidence 
on each side, is full of contradictions ; but the Subordinate Judge has 
refused to accept the oral evidence adduced on the side of the 
Secretary of State, because it is not supported by the proceeding of 


the Deputy Collector, Babu Bangsidhar Banerji, dated the 3oth May, 


(1) (1888) I. L. R. 16 Cale, $78. . 
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Crvit, 3890, He has also adverted to the contradictory statements made by 

3910, Amar Chandra Bhattacharya, who measured the chur in’ 1889. In 

„~ _., our opinion, the evidence on both sides is so unsatisfactory upon this 
Secretary of gh ga | 

State tor point that no reliance can be placed thereon. The truth appears to be 

India that, upon the first appearance of the chur, the land was sandy and 

Kalika unfit for cultivation, and there was scramble on both sides for possession 

-Prosad. as soon as the land became habitable. The plaintiffs apparently took 

Mooherjee, J. possession of different bits of land, which they settled with their tenants, 

— and the Government also took steps for a survey and settlement of ths 

chur. It is impossible to hold that either party had complete possession 

at the time over the whole of the disputed land. In this view, if the 

plaintiffs had succeeded in establishing their title, the legitimate 

inference would have been, that in the eye of law, the possession was 

with the rightful owners ; and this would certainly be so in regard to all 

the lands except *such small portions as might have been occupied by 

the tenants of the defendant: Runjeet Ram Panday v. Gobardhun Ram 

Panday (1). From this point of view, if the title of the plaintiffs had 

been established, it would have been impossible to dismiss their suits as 

barred by limitation. In so far as the second class of lands which came 

into existence after the 4th June, 1890, is concerned, the matter stands 

on a somewhat different footing. Prima facie, the claim of the plaintiffs 

in respect of such lands, would not be barred by limitation, if it were 

established that such lands had reformed on the site of part of their 

permanently settled estates. But then it was urged in the Court 

below on behalf of the Secretary of State, and the argument has been 

repeated in this Court, that the lands so reformed, after the 4th June, 

1890, were reformations on the sites of churs which had previously 

been in the possession of Government for more than twelve: years, and 

had consequently became the property of the State. This argument, 

it will be observed, raises really, not a question of limitation, but 

rather a question of title by adverse possession on behalf of the 

Secretary of State ; in other words, the contention is that, even if it be 

proved that the plaintiffs or their predecessors were owners of these 

sites because they were comprised within the ambit of their permanently 

settled estates, they have lost title thereto, inasmuch as, upon the 

formation of churs thereon many years ago, the Government occupied 

them, and continued to hold adverse possession thereof for the 

statutory period, so that when the churs temporarily disappeared and 

subsequently reappeared as part of the disputed land after 4th June 

1890, the Government could rightfully claim title thereto. This, in 

fact, is the substantive case advanced on behalf of the Secretary of 

State. The churs, in question, are, frst, Bhatichur, which includes 

Chur Araji Bandabasti Bhadrasan and Tarfer Chur; secondly, Chur 

Jafrabad ; thirdly, Teprakandi; and, fourthly, Chur Natakola. The 

history of -the formation and development of these churs has been- 

(1) (1873) 90 W. R. 25. PO °C 
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. traced in the judgment of the Subordinate Judge, and that narration; UIIE. 
as reproduced from the settlement papers, is fairly accurate, though 1910, 
we are unable to accept the view of the Subordinate Judge as to the seo 

sn ogc aan ecretary of 
admissibility of some of the maps, notably those marked as Exhibits State for 
Z 96 and Z 97, which relate to the eastern portion of Bhadrasan. The India 
Subordinate Judge treated the documents produced before him as Kana 
copies of copies, and consequently inadmissible. There was con- = Prosad, 
siderable discussion at the bar, here, upon this question, which, however, Sookevies, J, 
upon examination turns out to be of no importance. It appears that =-= 
the originals of these maps are in existence, and they have been produced 
before us. In course of time, they appear to have become rather 
worn out, and the Collector, in order to avoid further damage, had 
copies prepared from which all applicants for certified copies of the 
originals, were supplied with copies. In one sense, therefore, the 
copies, which were produced in the Court below, were made from a copy 
of the original. But, asthe originals themselves have been produced 
before us, and, as upon comparison we have satisfied ourselves that the 
copies on the record, as also the copies prepared by the Collector, accord 
with the originals, there is no room for controversy that they are 
admissible, In fact, as the originals themselves have been produced 
before us, no question of admissibility can possibly arise. Let us now 
take the history of this particular chur, known as Bhati Chur, which 
extends from 1843, when the chur first became fit for habitation, to 1886 
when it was washed away.’ The history of the different settlements is 
narrated in the robokary of the Deputy Collector, dated the 15th March, 
1880, which recites all the previous settlements. It is clear that the 
area of this chur has varied considerably from time to time. In 1845, 
its area was 10,661 bighas. In 1854 it had increased to 25,677 bighas. 
There was then a downward tendency due to diluvion, and in 1856 the 
area had been reduced to 17,106 bighas. The diluvion seems to have 
steadily continued, because we find that in one of the later settlements 
the area was 10,830 bighas, and in 1874 it had fallen to 5,819 bighas. 
One thing is clear upon these papers, namely, that, from 1843 down to 
1886, the Government dealt with the property as their own, and made 
periodical settlements from time to time, some of which were made in 
favour of the predecessors of the present plaintiffs. We find it stated in 
the robokari to which we have referred (Ex. W. 4), that a portion of the 
land was in 1849 released in favour of Baman Das Mukerj: and others, 
predecessors in interest of the present plaintiffs, and the remainder was, in 
1850, settled with the Mukerjis for a term of three years, from the 
Ist May, 1851 tothe 31st July, 1854. On the occasion of subsequent 
Settlements, smal] quantities of land were released in favour of the 
Mukerjis, and the remainder was accepted, in settlement, either by the 
Mukerjis alone or by them jointly with other persons. The significance of 
this circumstance is obvious ; if it is assumed, for a moment, that a portion 
‘of thé land now in dispute stands on the site of the Bhati Chur; a matter 
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PIT to which we shall presently refer, it is clear, that, as the Mukerjis: 
1910. repeatedly accepted settlernents from the Government after they had 
Seer of obtained the release of other lands, though their conduct may not 
State for amount to estoppel, it furnishes strong evidence on the side of ‘the 
oe Secretary of State that their present case is wholly unfounded. As we 

Kalika have just stated, in 1850, in 1854, and in subsequent years, there wére 

Prosad. disputes between them and Government as to the title to Bhati Chur. 

Mookerjee, J, Governnient released portions as reformations on the sites of their 

=> estates, but successfully asserted their title to the remainder; and the 

Mukerjis acquiesced in such assertion and accepted settlements of the 

lands:‘from Government. This, in our opinion, would be the strongest 

possible evidence against the claim of the plaintiffs. The question. 

therefore, arises’ whether any portion of Bhati Chur, so dealt with by 

Government from 1843 to 1886 is identifiable with the site on which the 

disputed land noW lies. A desperate effort was made by the plaintiffs 

in the Court below to exclude the maps, marked as Exhibits Z 96 and, 

Z 97, which proved such identity. As we have already stated, they were 

excluded on the ground that they were copies of copies; the originals, 

however, were produced before the Subordinate Judge, and have been 

again produced before us. There can be no question, therefore, that the 

right course to. take is to treat the originals as admitted in evidence, 

and the certified copies as used only for purposes of convenience. We 

feel no doubt whatever that a good portion of the disputed land is 

identifiable with Bhati Chur. Here, however, a difficulty arises. The 

area of Bhati Chur, as we have already stated, varied largely from year 

to year, and a considerable portion of it was always sandy and unfit for 

cultivation ; but we have no materials on the record to enable us to 

identify what portion was actually under cultivation from time to time. 

‘In fact; we have no reliable materials to show which portion was washed 

away as the area of the chur became reduced by diluvion. Although, 

therefore, we are ina position to hold that the disputed land does, in 

part, occupy the site of Bhati Chur, which was in the possession of 

Government from 1843 to 1886 and was held in settlement by the 

predecessors of the plaintiffs from time to time, we are not in a position 

to identify, with any approach to accuracy, the particular portion of Bhati 

Chur which, upon reappearance, became the disputed land. To put 

the matter in another way, when Bhati Chur disappeared in 1886 and 

reappeared as part of the disputed land about 1888, it was not possible 

to say what was the precise size and position of the chur at the time of 

disappearance so as to render possible identification with any definite 

part of the disputed land. Under these circumstances, the fact of the 

possession by the predecessors of the plaintiffs, as settlement holders 

under Government from time to time, may rightly be used as strong 

evidence against. the title now asserted by them; but the evidence is 

not precise enough to justify a conclusion that even if the plaintiffs 


really"had title, such title in any specific portion was extinguishéd by 
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~ adverse possession, No doubt, as pointed out by their Lordships of the’ OIvIL, 

Judicial Committe in the case of Secretary of State v. Krishnamoni 3910. 
Gupia (1), if the Secretary of State asserted title to the chur and held Men 
occupation through settlement holders for the statutory period, State ss 
Government would acquire a good title by adverse possession. But, „India 
although such possession, in the present case, extended from 1843 to 1886, Kalika 
the area varied consideraby from time to time, and it is not Prosad, 
practicable to identify what precise portion of the disputed land Wikis, J: 
falls within Bhati Chur as held by Government. We are, however, not — 
inclined to accept the contention of the plaintiffs respondents, that as a 

large portion of the land was sandy, Government had practically 

no such possession as would be sufficient to extinguish the title of the 

true owners. No doubt, as ruled by their Lordships of the Judicial 
Committee in Radka Moni Devi v. The Collector of Khulna (2), in order 

to prove title to lands by adverse possession, the pessession must be 
adequate in continuity, in publicity and in extent so as to indicate that 

it is possession adverse to the competetors. It may also be treated as 

settled that, as ruled by this Court in the cases of Mohini Mohan Roy v, 

Promoaa Nath Roy (3), Ananda Hari Basak v. Secretary of State (4) 

and Fogendra Nath Rai v. Baladeo Das (5), no presumption of posses- 

sion can be made in favour of the adverse possessor, and his possession 

must be restricted to the land of which he has actual occupation. In the 

case before us, however, the Government undoubtedly took such possession 

of the entire chur as was possible at the time and had the lands surveyed 

and settled with zzradars, amongst whom were the predecessors of the 
plaintifis. In other words, Government took such possession as was 

possible and transferred it to their lessees. In our opinion, this posses- 

sion was sufficient to extinguish the title of the true owner, if it was 
established that the lands belonged, not to Government, but to the 

owner of a permanently settled estate. The conclusion, therefore, at 

which we arrive, is that, if the plaintiffs were assumed to be owners of 

the site upon which Bhati Chur stood from 1843 to 1886, their title was 
extinguished by the adverse possession of Government ; but we have 

found it impracticable to ascertain, with any approach to accuracy, which 

portion of the disputed land was so in the possession of Government for 
-the statutory period. It is not necessary for us to examine, in detail 

the history of the other churs, in respect of which similar remarks apply. 

As regards chur Jafrabad, we find that it was ressumed by Government 
(Exhibit X 2), on the 18th April, 1879 ; but the chur had a very brief 
existence. In fact, all attempts to settle lands with the tenants completely 

failed, as they were sandy, partly covered with water, and quite unfit for 
cultivation. No question of adverse possession, therefore, on the part of 
Government could possibly arise in respect of this chur. As regards chur 

(1) (1902, I. L, R. 29 Cale, 518. 


(2) (1900) I. L. R. 27 Calc. 912. (4) (1906) 80. L. J. 316. 
(3) (1896) I. L. R. 24 Cale. 286, (5) (1907) I. L. R. 35 Cale, 961. 
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Teprakandi, we-have maps of 1874 and 1885 (Exhibit R. and Exhibit A.) ; 
and there are other maps prepared in 1879 and 1880, but their accuracy 
is Open to criticism. In the case of this chur also, we have not sufficient 
materials to justify the conclusion that, if the plaintiffs had title thereto, 
it was lost by the adverse possession of the Government continued for 
the statutory period. The first settlement of it appears to have been 
made in 1861, when its area was 3,463 bighas. Two years later, it had 
increased in area to 11,350 bighas. In another two years, it had been 
reduced to 10,706 bighas. In 1868 it had increased again to over 14,000 
bighas, and the growth seems to have continued up to 1869. The subse- 
quent history of the chur is not continuous, because we have the papers 
of only two settlements in 1874 and 1879. At the former settlement, the 
area was over 20,000 bighas, while no figures are available for the settle- 
ment of 1879. The chur seems to have disappeared about the year 1886. 
There is evidenée to show that the tenants of Government were conti- 
nuously in possession from 1874 to 1886, which would cover a period of 
twelve years. The evidence, however, which is mainly oral, does not. 
show which portion of the lands was occupied by the tenants who under- 
took cultivation, and it is, in our opinion, not sufficient to show that, if. 
the plaintiffs had any title, it was extinguished by adverse possession.. 
Our conclusion, therefore, is that the circumstance of the possession by 
Government of the various churs, to the settlement proceedings of which 
we have made reference, is strong evidence to show that the title, now: 
put forward by the plaintiffs, is unfounded ; but that evidence of posses-. 
sion is not precise enough to show that the title of the plaintiffs, if they. 
had established such title, was extinguished by adverse possession in 
respect of any portion fairly identifiable with any precise portion of the 
disputed lands. This, however, is immaterial, because we have held that 
the claim of the plaintiffs is wholly illusory. The title they have put 
forward, is not supported by the materials they have placed before the 
Court, and there is ample reason to believe that the lands, previously 
released in their favour from time to time by Government, are consider- 
ably in excess of the area of the mouzas which, they allege, were lost and’ 
have subsequently reappeared. 

“The result, therefore, is that these appeals must be allowed, the 
decrees of the Subordinate Judge discharged, and the suits dismissed 
with costs throughout. 


H.C, Appeals allowed, 


Vou XV.) HIGH COURT. 


Before Mr. Fustice Casperss and Mr. Fustice Doss. 
LALIT CHANDRA CHOWDHURY AND OTHERS 


D. 
BAIKUNTHA NATH CHOWDHURY AND OTHERS.” 
Probate and Administration Aot (V of 1881)—Probate Court, duty o0f— Estate fully 
adninistered—Application for Letters of Administration. 
It is the duty of the Court in granting Letters of Administration to consider 
whether there is any estate whatever to be administered. h 
No application for Letters of Administration can be entertained to an estate which 
has already been fully administered, 
Appeal by the Defendants. 
Application for Letters of Administration. 
The material facts appear from the judgment. 


Babu Fogesh Chandra Ray (with him Babu: Peart Mohan Sikdar), 
for the Appellants: The question is, whether Letters of Administration 
can be granted when the estate has been already administered. The 
estate of Harish Chandra was fully administered during the long life- 
interest of his widow, and there is no necessity to grant Letters of 
Administration to any one for any purpose. The present application to 
obtain a grant of Letters of Administration to the estate of Harish 
Chandra is not within the scope of the Probate and Administration 
Act. Section 90 of the Act has no application where the estate has 
been fully administered. I rely on the cases of Ju the goods of Nursing 
Chunder Bysack (1) and Lakshmi Narain Chatterjee v. Nanda Rant 
Debi (2). Chapter VII of the Act lays down the duties of an administrator, 
and it would be unnecessary if the estate has been already administered. 
The only object of this application is to have a declaration of heirship 
without asking for possession which he cannot do under section 42 of 
the Specific Relief Act. My client is in possession of the estate. 


[Caspersz J.—You must first show your ocus standi to object]. 


I was brought into Court by him. I also claim to be the nearest 
sapinda, Weare rival claimants. Upon the merits also, the District 
Judge came to a wrong finding. 

Babu Dwarka Nath Chakravarti (with him Babu Zaruck Chunder 
Chackerbuity), for the Respondents: On the evidence it is clear that 
my clients are the nearest heir, and therefore the objector has no locus 
standi. The objection raised for the first time as to the grant of Letters 
of Administration is not sustainable. Section 64 of the Probate and 
Administration Act gives the requirements for an application for Letters 
of Administration, and when those are satisfied, there is no authority 
for throwing out the application. In section 23 there is no qualification. 
Defendants hold a tenure under the estate; the rents are debts recurring 
every year ; they should be collected. In Chapter VII there is nothing 


* Appeal from Original Decree No 509 of 1908, against the decision of G, N, Boy, 
Esq., District Judge, Pubna and Bogra, dated the 24th August 1908, 


(1) (1899) 3 0. W, N. 635, (2) 11908) 9. O. L. J. 116 (118), 
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which limits the rights; that only indicates the duties under certain 
circumstances. “1 rely on the case of Raghu Nath -Misser v. Musst. 
Pate Koer (1). The case of fu the goods of Nursing Chunder Bysack (2), 
ı does not cover the present case, That deals with the case of a direction 
for the purpose of administration in case where administration had been. 
already granted, and the estate was fully administered. The objection 
based on séction 42 of the Specific Relief Act applies to all cases under 
section 64 of the Probate Act. The question as to whether there is any- 
thing left to administer must be decided on evidence, and the present 
objection being taken here for the first time, the case should be remanded 
for a decision on the point, 

Babu Peary Mohan Stkdar in reply. 

Fhe judgment of the Court was delivered by 


Caspersz. Jv—The estate of the late Harish: Chandra Chowdhury 

is the subject of the litigation resulting in this appeal. 
- Harish died in the year 1875 (1282 B. S). -His widow, however, 
survived him up till Aswin 1314 (1907). Thereupon, the parties 
‘before us put in their respective applications to obtain a grant of Letters 
of Administration to the estate of Harish Chandra. 

_No issues were framed by the District Judge, and the question 
decided by him was as to which of the parties were the preferential heirs, 
“and that question was further narrowed down to the sole issue, whether 
Brojo Nath and Padmalabh were one and the same person or two 
different persons. 

It is conceded that Atmaram was the common ancestor of the parties 
but, whereas, according to the defendants, Atmaram had two sons, 


‘Brojo Nath and Padmalabh, the case for the plaintiffs was that Brojo 
Nah was a mere alias of Padmalabh. In accordance with these respective 


conientions, the parties led their evidence. The principal items of 
evidence were a copperplate which was relied upon by the defendants, 
appellants in the present appeal, and the three documents reciting 
certain relationships, which were produced from the serishta of the 


. Maharaja of Dinajpur and which were relied upon by the plaintiffs. 


__: The District Judge has held, in accordance with the case forthe 
‘plaintiffs, that Padmalabh and Brojo Nath being the same person, the 
-plainiiffs were the nearest heirs of Harish, and therefore, entitled to 


‘Letters of Administration. As a necessary result of this decision, the 
cross application of the defendants was refused. 


.Now, in appeal by the defendants, it has been argued, frst, that 
the estate of Harish was. fully administered during the long life interest _ 
of his widow, that there is no necessity to grant Letters of Administration 
to ‘any one for any purpose, and that the application is not within the ` 
scope of the Probate and Administration Act (V of 1881), and, secondly, . 
that, on the merits, the District Judge has arrived at a wrong conclusion 
in holding that Padmalabh and Brojo.Nath were one and the same person. 

(1) 11901; 6 C, W. N. 345 (2) (1899)80 W.N 6385, 
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“Wé think;. in- the circumstances, that we ought to permit the 
defendants to raise the first contention: though it.was not raised at an 
earlier stage as it ought to have been. We-must decide it because it 
goes to the very root of the litigation. The consequences would be 
serious to both the parties if it were not permitted to. be raised. 
Furthermore, we can decide the contention without Emang the ; 
case, because it arises on a cousideration of the pleadings. 

: No doubt, section 64 of the Probate and Administration Act (V of 
1881) merely: contemplates an application for Letters of Administration 
„specifying the amount of assets which are likely to come to the 
petitioner’s hands. It is not necessary for the Probate Court to decide 
what assets are likely to come to the hands of the petitioner for the 
purposes of administration, but it is the duty of the Court in granting 
Letters of Administration to consider whether there is any estate what- 
ever to be administered. The duties of an administratér are mentioned 
in Chapter VII of the Act. Among them, itis his duty.to. collect the 
properties of the deceased and the debts due to him at the time of his 
death ; and after administration on the familiar lines, it is his duty to 
pay the residue to the person ultimately entitled, as for instance, to the 
residuary legatee, if any, has been appointed by the-will (section 145). 

_ _This was the view adopted on the Original Side of this Court by 
Mr; Justice Sale in the case of Jn the goods.of Nursing Chunder Sak Ui. 


where- the fallacy was pointed out of the prevalent idea—" Once. an 


administrator, ‘always an administrator,” The facts of that case were 
not so strong as those before us in the present appeal, becausé, there, 
administration had been granted, and it’ was held that -when the widow 
was in possession as heiress and not as an administratix, because tHe 
administration had been completed, she was no longer amenablé to the 
directions of the Court and she could deal with. the estate in. her 
‘capacity as heifess and on’ her own- responsibility without invoking the 
permission of the Court under section 90 of the Probate and. cad 
tion Act. pe KN 

In the case before us, no administration was ever -giantéd during 


-the long series of years during which the-widow was in possession of the 


estate of Harish and when the debts, if any, must have been paid-‘up- and 
all other necessary actions been taken. in connection.with the adminis- 
tration of that estate, It is quite clear to us on this consideration that the 


application of the respondents:was incompetent and misconceived.: 


Some stress has.been laid by the- learned, vakil for the plaintiffs,on 
an observation in Raghu Nath Misser v. Musst: Pate, Koer (2) ;. but, that 
case was a very different one and is no authority against the view we 
now adopt. The decision of Mr. Justice Sale has been approved of in 


Rani, Debi (3): - - : ; = 


w. 0899) 30, W. N. 685. © (2) (90) 6 0. W. N, 845. ai SU c 
(3) (1908) 90. L. J. 116 (118). l ees 


CIV yb. 


Lalit handra 
Baik ni kunthe. 


: Casper se 8d. 


ee 


: a more recent decision of this Court, Lakshmi Narain, Chatterjee va Nanda 


* $08 
Civin, 
1910, 


angan? 
‘Lalit Chandra 


V, 
Baikuntha. 
‘Caspersz, J. 
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1910. 
February, 11, 
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It is évident that the real object of this litigation is not to administer 
the estate of Harish (for that; as we have been mentioned, must have 
been administered already) but to obtain a declaration of heirship so as 
to fortify the successful partyin any regular suit that may hereafter be 
instituted. We cannot permit such a course to be adopted, or to 
enlarge the scope of the Probate and Administration Act. 

_ We, therefore, allow the first contention raised on behalf of the 
defendants, appellants, and, having regard to the circumstances of this 
case, we think it unnecessary to go into the second question as to 
whether Padmalabh and Brojo Nath were one and the same person. 
That-issue, ifthe parties are so advised, may be agitated independently 


‘in a suit framed for that purpose. 


‘The appeal is allowed. In the circumstances, as both the parties 
appear to us to be in fault, we make no order for costs. The parties 


‘will bear their 6wn costs throughout. 


N. K. B. j A. N, R. C, | Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
RAKHAL DAS ADDY AND OTHERS 


v, 
MAHARAJA BAHADUR SIR PRODYAT COOMAR TAGORE * 
Rent, suit for—Land Registration Act (VII B. -C. of 1876), Sec. 78—Land in 
possession af tenants comprised in a number of estates—Landlord interested 
in one of them. 
‘Section 78 of the Land Registration Act has no application to cases where the 


„lands .in possession of the tenants are comprised in a number of estates in one or 


more of which alone the landlord is interesfed, The proprietor mentioned in the 
section is the proprietor of the estate within the ambit of which the lands in 
possession of the tenants are comprised. 

‘Where, by amicable arrangement among the owners of several estates, the 


. plaintiff, who is interested in one of them, has, for many years past, collected a four 


annas share of the rent in respect of the lands comprised in that estate, he is not 


debarred by section 78 of the Land Registration Act from realising from the defendants, 
-tenants, the said share of the rent payable in respeot of the holdings occupied by them. 


He oannot be made to realise from them a share of rent precisely proportionate to the 
share of the lands oomprised in the estate of which he is the proprietor, 

Appeals by the Defendants. 

Suits for rent, 

_ The material facts and arguments appear from the judgment. 
: Babus Mahendra Nath Roy and Krishna Prasad Sarbadhtkart 

for the Appellants. 

Babu Sib Chunder Palit for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—The sole point in controversy in these appeals is 


* Appeals from Appellate Decrees Nos 2151, 2500 to 2506 of 1908, against the 
decision of F. B. Roe Esq., District Judge of 21-Perganas, dated the 17th June, 1908, 
ee that of Babu Amrita Lal Palit, Munsiff of Alipur, dated the 20th February, 
190 è 4 
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whether the plaintiff respondent is debarred by reason of the provisions 
of section 78 of the Land Registration Act (Act VII of 1876) from realis- 
ing from the defendants appellants a four annas share of the rent payable 
in respect of the holdings occupied by them. The suits for rent out of 
which these appeals arise were tried in the Court of first instance in 
two sets by two different officers. One of them upheld the contention 
of the defendants that section 78 operated as a bar, while the other 
took a different view. Upon appeal the learned District Judge has 
held that section 78 does not operate as a bar. He has, therefore, 
reversed the judgment in one set of cases, and affirmed it in the 
other set. The defendants have now appealed to this Court, and 
reiterated the objection that section 78 operates as a bar. 

The circumstances under which the plaintiff claims to realise a 
four annas share of the rent payable by the defendants are not disputed, 
The lands are comprised in seventeen revenue-paying estates. The 
plaintiff is registered under the Land Registration Act as the proprietor 
in respect of one of these estates known as No 14. The books of the 
Collector show that a two annas, thirteen gundas and odd share of the 
entire land is comprised within this estate. On this basis, it is argued 
by the defendants that the plaintiff is entitled to realise from them a 
Share of the rent precisely proportionate to the share of the lands 
comprised in the estate of which the plaintiff is the proprietor, In 
suppurt of this position, reliance is placed upon the provisions of 
section 78 of the Land Registration Act. A close examination of the 
section, however, makes it reasonably plain that it has no application 
to cases where the land in possession of the tenant is comprised in 
more than one estate. Section 78 provides that no person shall be 
bound to pay rent to any pefson claiming such rent as proprietor of 
an estate in respect of which he is required by the Act to cause his 
name to be registered, unless the name of such claimant shall have been 
registered under the Act. The section further provides that no person 
being liable to pay rent to two or more such proprietors holding in 
commion tenancy, shall be bound to pay to any one such proprietor 
more than the amount which bears the same proportion to the whole 
of such rent as the extent of the interest in respect of which such 
proprietor is registered bears to the entire estate. It is clear that the 
proprietor mentioned in this section is the proprietor of one estate 
within the ambit of which the lands in possession of the tenants are 
comprised. The legislature had not in view the contingency which 
has happened in the present case, namely, a case where the lands in 
occupation of the tenants are comprised in a number of estates in one 
or more of which alone the plaintiff is interested. It is obvious, 
therefore, that section 78 does not operate as a bar. In this view we 
need not discuss whether the cases of Parashmont Dassi v. Nabokishore 
Lahiri (1) and Deoki Singh v. Lakshman Roy (2), to which reference was 
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made at the bar, took a correct view of the applicability of the provisions 
1910. Of section 78 to totally different circumstances. It cannot be disputed 
Rakhal Dag ‘Oat if section 78 is no bar, there is no valid answer to the claim of the 
v. plaintiff, for it has been found by the District Judge that by amicable 
Cont, arrangement among the owners of the several estates, the plaintiff 
Mookerjee J has, for many years past, collected a four annas share of the rent ‘in 
“. “respect -of the lands comprised in Estate No. 14, and this is precisely 


the claim which the plaintiff seeks to enforce in these suits. 


The result is, that the decrees made by the District Judge must be 
affirmed and these appeals dismissed with costs. 


A. T. M. Appeals dismissed. 
im. 3 Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
ag. ° RANI DASSI 
~~ D. 
` March, 31, ASUTOSH ROY CHOWDHURI AND OTHERS.* 


Rent, abatement of—- Dispossession by title paramount—Bengal Tenancy Act (VLIL of 
1885), Sec. 52, if exhaustive—Remand, validity of— Civil Pr wandu Code (Act 
XIV of 1882), See. 562. 
JA claim for abatement of rent may be established otherwise than under section. .52 
of the Bengal Tenancy Act. ; 
-Section 62 of the Bengal Tenancy Act is not exhaustive. 


Dintarini v. Broughton (1) and Matungini v. Rain Das (2) referred be: 
_ When a tenant has been dispossessed of a portion of the land comprised in the tenancy 
by a person olaiming under a title paramount, he is entitled: toa reduction of rent in 
the proportion of the area lost to the total area. -> . : 

‘Where the decision of the Court of first instance was not based on any preliminary 
ground and where the whole of the evidence had bedh taken and the conclusiun of the 
Court. related to.the merits of the oase; the appellate Qourt has no jurisdiction to set 
aside the deoree under section 562 of the Code of Civil Procedure. ` 
_ Appeal by the Plaintiffs. 

Suit for abatement of rent of a tenure. fo 
“The material facts and arguments appear from the judgment. 
Babu Manmatha Nath Mukerjee for the Appellant. WH 

Mr. Chippendale for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—-This is an appeal on behalf of the plaintiffs in an 
action for abatement of rent of a tenure held by them under the first 
four. defendants, The case for the plaintiffs was that their predecessor 
ini interest purchased the lands of the tenancy at a sale held in execution 
of a decree for arrears of rent, that in the sale certificate which was 
granted the-property was described as comprising 16 plots of which the 
total area was 12 bighas and 19} cottahs, that they were in possession 


* Appeal from Appellate Order No. 432 of 1998, against an order of -F. Roe, Esq., 
District Judge of 24-Perganas, dated the 10th June 1908, reversing a ee of Babu 
Behari Lal Chatterjee, Munsiff of Sealdah, dated the 8th January, 1908. < 


(1) (1896):3 O.W. Ns 295, | (2) 11902) 79. W. N. 93 - 
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~ ofthe lands of the: tenancy for many years, but that recently as the 
result of a litigation between themselves and the fifth defendant they 1910. 
have been deprived of possession of two parcels of which the area, though Rani D saul 
stated in the sale certificate as 1 bigha and 13 cottahs, was really 4 
bigahs. They therefore prayed for a reduction of rent on account of Asutosh oJ: 
the loss of these 4 bighas of land. The defendants in their written state- Mookerjee, J. 
ment did not dispute the allegation of the plaintiff that the total area a 
was 12 bighas and 19} cottahs, but contended that the area of the two 
parcels they had lost was not 4 bighas ; there was no suggestion however 
that the true area was not I bigha 13 cottahs as stated in the sale 
certificate. In the Court of first instance, neither party asked that the 
land should be measured. The Munsiff assumed that the total area as also 
the area of the parcels lost by the plaintiffs, was.as stated in the sale certi- 
ficate, and on this basis he dealt with the question raised ip the eighth issue, 
namely, were the plaintiffs dispossessed by the fifth defendant owing to their 
laches and negligence? He came to the conclusion that the plaintiffs 
had done their best to prove the title of their landlord as against the 
fifth defendant but had failed. In this view, he allowed a reduction of 
rent in the proportion of 1 bigha 13 cottahs to Iz bighas 19} cottahs, 
The first four defendants then- appealed to the District Judge. Before 
him it appears to have been contended that section 52 of the Bengal 
Tenancy Act was the only provision of the law under which abatement 
could be claimed, and that under clause (4) of sub-section (1) of that 
section it was essential for the plaintiffs to prove by measurement the 
area of the land which they had lost. In this view, the District Judge 
reversed the decision of the Court of first instance and remanded the 
case for retrial. . 
The plaintiffs have now appealed to this Court, and on their behalfit 
has been argued, frst, that the order of remand could not have been made 
under section 562 of the Code of Civil Procedure, and secondly, that the 
order is erroneous on the merits, In our opinion both these contentions 
are well-founded. The decision of the Court of first instance was not 
based on any preliminary ground. The whole of the evidence had been 
taken and the conclusion of the Court related to the merits of the case. It 
is clear, therefore, that the District Judge had no jurisdiction to set aside 
the decree of the Court under section 562 of the Code of Civil Procedure. 
Apart however from this circumstance, it is clear that the decision of 
the District Judge is erroneous on the merits, Section 52 of the Bengal 
Tenahcy Act is not exhaustive: Déutarint v, Broughton (1), Matunginé 
v. Ram Das (2). No doubt section 52 provides that when a tenant proves 
by measurement that he has lost possession of a portion of the land for 
which he has previously paid rent, he is entitled to a reduction of the 
rent. That however does not show that a claim for abatement of rent 
may not be otherwise established. In the case before us, in view of the 
result of the previous litigation between the plaintiffs on the one hand 


(1) (1896) 8 O. W. N, 225 ` (2, (1902) 7 0. W, N. 93, 
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SINU and the fifth defendant on the other, there is no room for controversy 
i910, that the plaintiffs have been dispossessed of a portion of the land com- 
Boa ma prised in their tenancy by a person claiming under a title paramount. 
v. If so, it is obvious that they are entitled to a reduction of the rent: Brojo- 
Asutosh Roy, nath v, Heera Lall (1), Gopanund v. Lalla Gobind (2) and Imambandi v. 
Mookerjee, 1, Kamaleswari (3). As there was no suggestion in the Court of first ins- 
i tance that the lands should be measured, the Munsiff properly allowed a 
reduction in the proportion of the area lost to the total area. In fact, the 
plaintiffs were entitled to proceed on the basis of the sale certificate the 
entries in which must have been made upon the strength of the informa- 
tion contained in the plaint ofthe rent suit instituted by the landlords 
against their tenant. 

. The result, therefore, is that this appeal must be allowed, the order 
of the District [udge set aside and the decree of the Court of first 
instance restored with costs throughout. | 
A. T. M, f Appeal allowed. 


(1) (1868) 10 W. R. 120, 1 B. L, R., A. 0. 87. 
(2) (1869) 12 W. R. 109, (8) (1894) 1. L. R, 31 Cale. 1005. 
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1899. V. 
see) l C. A. E. COURJON AND ANOTHER“. 
W avol I. Brokerage contract—Principal and agent—Agent employed on commission for sale of 
property—TZransaction not actually completed—Principal, fault or default of— 


Brokerage or remuneration, whether agent is entitled to, 

Where an agent employed for an agreed commission to sell a property, obtained a 
purchaser who was ready and willing to enter into a binding arrangement with the 
principal. to purchase the property upon the terms stipulated by the latter, and the 
principal baving come to a substantial understanding with the purchaser and being in 
agreement with him as to the terms, reserved his final assent pending a reference to his 
attorney, and then withdrew from that arrangement, and eventually sold the property 
to another purchaser at a considerably enhanced price : 

Held, that the agent was entitled to claim reasonable remuneration for his work 
and labour, time, trouble and expense in and about endeavouring to procure and pro- 
curing the purchaser aforesaid. as he had done all he was employed to perform, and that 
it was only the act of withdrawal on the part of the principal which prevented the pro: 


posed sale being carried out, 
Prickett v. Badger (1) followed. 

Suit to recover money by way of remuneration for services irí con- 
nection with the sale of a certain property of the defendants, 

Messrs. Garth and Zorab instructed by Messrs. S. F. Leshe & Co, 
for the Plaintiff. 

Messrs. Fackson and Dunne instructed by Messrs. Morgan & Co., 
for the Defendants. | ` o> 


*Orginal Suit No, 489 of 1897. 

+ This case was followed by Mookerjee and peat Jd.—See, 15 0. L, J, 40 "i 
45— Rep, 

(1) (1856) 10, B, N. Be 297; ; 107 R, R. 668. 


mn 
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The material facts appear from the judgment which was as follows: 


Sale J.—This is a suit by the plaintiff to recover remuneration 
which he alleges, the defendants agreed to give him for services in con- 


nection with the sale of certain property which the defendants were - 


desirous of effecting. The property in question was a portion of the 
putnee rent of certain zemindary estates in which the defendant Miss 
Courjon was entitled to a life interest, and the first defendant was entitled 
to the reversion expectant on the death of the life tenant. The plaintiff 


shapes his case in two ways. He alleges frst, that the employment was 


to find a purchaser for 4/gths of this putnee rent at the price of four 
lakhs of rupees, it being stipulated that he was to receive brokerage or 
commission to the extent of 2% per cent. of the purchase money. He 
alleges further that he obtained a purchaser who was ready and willing 
to purchase this property upon those terms, andethat in fact, a 
concluded agreement was arrived at between the vendors and the 


‘purchaser with respect to the purchase of the property upon those terms, 
-and that the defendants, the vendors, wrongfully withdrew from that 


arrangement and negotiated with another. purchaser for the sale of the 


‘property. In the alternative he claims the remuneration for his trouble 
‘and labour in procuring a purchaser who was willing to purchase 


upon the terms fixed by the defendants. 

The first ground of defence is in connection with the keia employ- 
ment of the plaintif by the defendants. The second defendant, Miss 
Courjon, admits that she did employ the plaintiff to find a purchaser 
upon the terms mentioned by him, but that inasmuch as he was unable 


‘to find a purchaser willing to give the price she required, that she 


cancelled his authority and that subsequently she was induced to re- 
employ him by reason of certain false representations which he made and 
which she believed to be true, and upon that ground she contends that 
he is disentitled to the remunertion which he claims. The first 


‘defendant, Mr. C. A. E. Courjon, denies that he ever employed the 


plaintiff at all, and Miss Courjon in her evidence has stated that she 
acted in this matter, that is to say, in the employment of the plaintiff for 


‘negotiating the sale without the consent or the authority of her cousin, 


the first defendant and indeed in opposition to his express wishes, 
Now the circumstances under which the plaintiff came to be em- 


‘ployed are, I think, very clearly indicated in the correspondence which 


passed between the plaintiff and Miss eonen: {The evidence on the 
point was then discussed. | i ii . i 
There can be no doubt that from the beginning of the negotiations to 
the end both the. defendants were willing and desirous that a purchaser 
should be found for this property for four lakhs of rupees, and there can 


"be no doubt also that both the defendants knowingly entrusted to the 
~ plaintiff the task of finding a purchaser for the property on these terms. 


Now the next question is as to whether the plaintiff did what he was 


- .commissioned to do. Did he succeed in finding a ready and willing 
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<OIvIL. ‘purchaser to purchase 4/gths of the malikana rights to which the defen- «v 
.1899, dants were entitled upon the defendants’ terms, and was there a completed 
‘Martyrose CONtract come to between the vendors and the purchaser relative to the 
TUyTONG : i : ; 
©.. Sale of that property? But before dealing with that question, I will say 
'Ogurjon. just one word with reference to a point that was raised, a point really of 
Sale J, no importance in the case, but still it was a point which was raised, and 
a good deal was made of it in the course of the hearing. The question 
is whether at a certain period of the negotiations the authority of the 
plaintiff was withdrawn by Miss Courjon. [His Lordship then dealt with 


the evidence as also a letter written by defendant No. 2 to the plaintiff.] 
a a * ¥ 





Now that letter, so far from absolutely cancelling the authority to 
the plaintiff, says that it is useless for him to act unless he can find a 
purchaser willing to purchase upon the terms mentioned, and the with- 
drawal of the plaintiff's authority does not go beyond that statement. 
It seems to me that it is impossible upon the evidence to say that there 
was any other cancellation of the plaintiff’s authority except that which 

appears in the letter just read. 

Now I proceed to the second issue. The question is whether the 
plaintiff performed the duties which were entrusted to him by the 
defendants. Being authorised, as I have said, on the 29th of May to find 
a purchaser at four lakhs of rupees, an interview follows between the 
plaintiff and Babu Mohini Mohan Roy, who was a wealthy zemindar and 
a pleader of this Court. There is no doubt that the plaintiff, besides 
being employed by the defendants, was acting also on the part of 
Babu Mohini Mohan Roy and the evidence shows that as a matter of 

. fact there were only two purchasers in the field with reference to this 
property: One was Maharaja Durga Charan Law who was the 
mortgagee of the property, and who held a mortgage over it to the 
extent of some 3} lakhs of rupees, and the other intending purchaser 
was Babu Mohini Mohan Roy. Mr. Owen, a broker and house agent, 
was acting for Maharaja Durga Charan Law very much in the same 
way as the plaintiff was acting for Babu Mohini Mohan Roy, and the 
negotiations consisted really in these purchasers being played off one 
against the other. Neither of them was anxious to come forward and 
commit himself to an offer for this property until he pretty well knew 
what the other one was going to do. The reason, is obvious: that while 
the mortgagee was’ ancious not to allow the property to pass from him, 
the other ‘purchaser was not desirous of making an offer which might be 
out bid by the mortgagee. Babu Mohini Mohan Roy died sometime in 
the year 1898, so that his evidence is not available in this case, but it 
appears that in respect of these negotiations he was represented by his 
son Dakshina Mohan Roy. The interview between the plaintiff and 
the two Roys took place at the house of the latter on the 31st of May, 
and the plaintiff says he was armed with the authority to make what he 
calls a closing offer to his purchaser.. This is denied by the defendants, 
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but whether that be true or not, I think it is quite clear that both the 
defendants gave the plaintiff to understand that they were willing to 
accept his purchaser at the price of four lakhs of rupees, and that the 
plaintiff was to deal with him on that footing. The question as to the 
precise authority given to the plaintiff on the 29th of May becomes 
immaterial having regard to the attitude adopted by Babu Mohini 
Mohan Roy. It is quite clear that Babu Mohini Mohan Roy was not 
prepared to accept his authority for concluding thisbargain. He was, as 
I have said before, particularly anxious not to make an offer which could 
be questioned or which could be made the basis of a higher offer 
by the mortgagee. Accordingly, he caused two documents to be drawn 
up which he intended should be signed by the defendants, which would 
have the effect of providing him with an acceptance of his offer by the 
defendants in writing. In other words, he was prepared to make his 
offer of four lakhs of rupees to the defendants if they weuld give him their 
acceptance of that offer then and there in writing. Accordingly in the 
course of that day the following document was drawn up under Babu 
Mohini Mohan Roy’s instructions. There were two copies or counter- 
parts of this document, one to be retained by the defendants and one by 
Babu Mohini Mohan Roy. It is to the following effect : 

1. ‘Memorandum of agreement for the sale of malikana rights in 
zemindary. The late Mr. Eugene Joseph Courjon was the owner of 
zemindary in the District of Commila and Noakhali, which he let out in 
putnee, reserving to himself net malikana profit of Rs. 45,000 per annum. 

2. We, Isoline Courjon, niece, and Charles Achille Edmond 
Courzon, nephew of the said Eugene Joseph Courjon and universal 
legatees under his last will and testament, consider it expedient to sell 
Rs. 20,000 out of the said Rs. 45,000 or 4jọths share of the said 
malikana for the purpose of paying off mortgage on the said property 
of Maharaja Durga Charan Law, the mortgage debt amounting to 
about 3% lakhs, and for other purposes. 

3. We, the said Isoline Courjon, and Charles Achille Edmond 
Courjon, do agree and undertake to sell and cause to be sold to Babu 
Mohini Mohan Roy of Bhowanipur 4jọths share of the malikana rights 
of the zemindary aforesaid at twenty years’ purchase or for four lakhs of 
rupees, and to convey and secure to him a good and valid title to his 
Satisfaction. 

(4) The said Babu Mohini Mohan Roy has paid Rs. § as consi» 
deration for this agreement. 

(s) This agreement is executed in duplicate, both original and 
duplicate being countersigned by Babu Dakshina Mohan Roy, general 
attorney on behalf of the said Babu Mohini Mohan Roy in token of hiy 
assent to the terms thereof.” 

Now Babu Dakshina Mohan Roy took the two documents with him 
on the 31st of May and an interview follows with the defendants at the 
house of Miss Courjon, While the documents were being drawn up; a 
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message was senf to Miss Courjon that the plaintif would’ attend at her 

house with certain documents which were to be signed by her with the 
object of completing the agreement for sale of the property. On 
receiving that intimation Miss Courjon wrote a letter to Mr. M’cnair 
the senior member of Messrs. Morgan and Co., asking him to be present. 


Mr. M’cnair being otherwise engaged was unable to attend ; consequently, ` 


Mr.: Foley representing the firm attended. The parties, therefore, 
present at that interview were Mr. and Miss Courjon the defendants, the 
plaintiff, Babu Dakshina Mohan Roy and Mr. Foley. There wasa 
clerk of Babu Dakshina Mohan Roy also present, There is a great 
deal of contest as to what took place on this occasion as also on the 
earlier occasions both at the house of Miss Courjon and at the house of 
Mohini Mohan Roy. Much of this contest is on points which it seemed 
to me were really immaterial, but as regards the really important thing 
which ‘took place at the interview last mentioned at Miss Courjon’s 
house on the 31st of May, there can be no doubt at all. There is no 
doubt at all that these documents were presented to Mr. and 
Miss Courjon for their signature; there is no doubt at all that’ 
Mr. Foley, feeling that he was not himself familiar with the affairs 
of the defendants, was averse to the defendants giving their final 
assent to the purchase, and requested them in the first place to 
refer to Mr. M’cnair. There is no doubt that Miss Courjon for herself was- 
perfectly willing to complete the bargain on that occasion. Mr. Foley 
says that Mr. Courjon after some hesitation said he would prefer to 
refer to Mr. M’cnair. The documents were taken away, or one of them 
was, by Mr. Foley and this is the entry that Mr. Foley made in his Day 
Book with reference to what took place at this meet er follows | 
the entry.] idi ii a. ü 
So that the important fact as to what took place at that interview. is ` 
made as çlear-as it can be by this entry. There can be uo doubt at all, 
that the defendants and the purchaser were in agreement as to the, 
terms on which the property should be sold. There was no dispute as 
to the terms between the parties except perhaps as to the earnest money. 
to be paid and the time within which the contract was to be carried out, ` 
matters ‘of detail as regards which no difficulty could have arisen. All 
that was required and what Mr. Foley advised was that there should be 
a reference first to Mr. M’cnair, and there can be no doubt that at that 
interview every body thought the matter was practically concluded 
subject only to Mr. M’cnair’s approval being obtained. No doubt 
it was open to Babu Dakshina Mohan Roy, finding that the defendants 
were not prepared at that time under the advice of Mr. Foley to sign these 
documents, to have withdrawn his offer, but it is quite clear that he did 
not at that time withdraw it, and I think the reason is obvious: that 
every, body thought there would be no difficulty at all about the matter. 
It was arranged that Mr. M’cnair should call in the afternoon, and Babu. 
Dakshina Mohan Roy was invited to be present, and there cannot bea 
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doubt that what the parties thought was that the matter would: then be. 
finally coacluded. I think the facts shew that until the defendants 
had signified their acceptance of his offer, Babu Dakshina Mohan Roy 
did not suppose that he had bound himself by any definite agreement for 
the purchase of this property. He was willing to let tbe matter remain 
open until the evening of that day, and then happened just what 
he had been endeavouring throughout to avoid, There is no doubt 
that as soon asthe offer was made by Babu Dakshina Mohan Roy, news 
of this was carried to the mortgagee, so that we find Mr. Owen writing 
on behalf of the mortgagee a letter to Miss Courjon, which Miss Courjon 
says she received sometime during the interview with Babu Dakshina 
Mohan Roy, offering Rs. 4,10,000 that is to say, the offer of the 
mortgagee took the remarkable leap from Rs. 3,60,000 which was the 
amount offered in the morning of the 31st of May through Mr. Owen to 
Rs. 4,10,000 offered in the course of the afternoon, and this offer was further 
increased to Rs. 4,20,000 on the following morning after Mr. M’cnair’s 
intervention. What took place after the interview just referred to is 
thus stated in an entry which appears in Mr, M’cnair’s Day-Book. This 
is the entry : 

“ Attending you at your residence and conferring as to the negotia- 
tions which had taken place with Mr. Roy, and as we consider you 
should obtain more than 20 years’ purchase of the malikana rights 
propcsed to be sold, we were to see Maharaja Durga Charan Law with 
reference to an offer he had made.” 

Maharaja Durga Charan Law was seen by Mr. M’cnair with 
reference to this matter and what happened was that the last offer of 
Rs. 4,10,000 was further raised to Rs. 4,20,000, and there cannot be much 
doubt that the increase in the amount offered was the direct result of 
the proceeding between the defendants and Babu Dakshina Mohan Roy, 
of which the mortgagee was doubtless informed by Mr. M’cnair so that 
the final effect and outcome of the transactions between the parties may. 
be thus stated: That in response to the request of the defendants the 
plaintiff produced to them a purchaser who was there and then willing 
to enter into a binding arrangement to purchase the property upon the 
defendants’ own terms: that the defendants having come to a substantial 
understanding with the purchaser, and being in agreement with him as 
to the terms, are advised to reserve their final assent pending a reference 
to their attorney, and then they subsequently withdraw altogether from 
the proposal made by the plaintiff’s purchaser, and eventually sell the 
property to another purchaser at a considerably enhanced price. The 
question 1s, whether under those circumstances, the plaintiff is entitled to 
any and what remuneration. Itis contended that the arrangement 
between the plaintiff and defendants amounted to this: that he was to 
obtain his remuneration only in the event of the transaction being 
carried through to acompleted purchase, and it is alleged, that his claim 
is made upon that basis and upon that basis alone. Now the plaint 
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Oil, makes this alternative claim. “In the alternative, andin case this 
1899, Hon'ble Court should hold he is not entitled to recover the said sum of 
mae Rs. 10,000 as herein before claimed he claims to recover the said sum 

Martyrose ‘ : 

v. from the defendants as damages and as remuneration for his work and 
Courjon. labour, time, trouble and expense in and about endeavouring to procure 
Sale, J. and procuring such purchaser as aforesaid, and he says that the said sum 

“—~ iş a reasonable compensation for the same.” 

When the issues were settled, the learned counsel on behalf of the 
plaintiff desired to raise an issue as to what was a reasonable amount to 
which the plaintiff was entitled by reason of his procuring a purchaser 
on the terms proposed by the defendants. It seemed to me from the 
opening of the learned counsel of the plaintiff's case and upon the 
pleadings, that the plaintiff came to a special agreement with the 
defendants as regards his employment, and was entitled to the full 
amount ofthe remuneration agreed upon or nothing at all, and I there- 
fore thought that no issue of the nature could or ought to be ‘raised. 
Subsequently, however, the authority bearing upon this matter were 
gone into in considerable detail, and I think there is no doubt that the 
plaintiff is entitled to claim, as he has done in the alternative, for 
reasonable remuneration if the facts showed that he had done all he was 
employed to perform, and that it was only the act of withdrawal on the 
part of the defendants which prevented the proposed sale from being 
carried out, or at least a binding agreement for the sale of the property 
being arrived at between the parties. I think that is clear from the 
case of Prickett v. Badger (1). The facts of that case were similar to 
those of this. An agent was employed for an agreed commission to sell 
land at a given price. He succeeded in finding a purchaser at the 
stipulated price. Having done so the prfcipal declined to sell, and it 
was held that the agent was entitled to sue for reasonable remuneration 
for his work and labour. ` There was an objection taken to the form of 
the action. It was said that the action was wrong in form and it ought 
to have been a special action for wrongful withdrawal of the agent’s 
authority. That objection was, however, overruled, the Judge remarking 
that it was “ competent to the plaintiff to sue upon a quantum merni " 
and he likened the case to that of “a man, who, having a house which he 
is desirous of letting or selling, places it in the hands of several house- 
agents ; in which case, he said, that though the successful agent alone 
would be entitled to claim commission, the others would clearly be 
entitled to something for their trouble.” The Lord Chief Baron in leav- 
ing thé case to the Jury thought that inasmuch as the sale had not com- 
pleted, the plaintiff was not entitled to the full amount of his commission 
of 14 per cent., but that he was still entitled to recover reasonable 
remuneration for his services. The Jury awarded £50, the whole 
amount of the claim in that action being £153-5. A Rule nisi for a new 
trial | was obtained, and the matter was elaborately argued ang The 


(1) (1856) 10, B. N. s 297, 
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earned Judges were of opinion that the plaintiff was entitled to sue for 
reasonable remuneration, holding that the law would under the circums- 
tances imply a promise on the part of the employer to remunerate the 
agent for what he had done. One of the learned Judges, Mr. Justice 
Willes remarked that he thought it was open to the Jury to 
have awarded to the plaintiff if they had seen fit, the full amount. 
That case was followed by this Court on a reference from the 
Small Cause Court, in the case of Æ. S. A. Cohen v. Modhusudan 
Dutt (1). The facts as found by the learned Judge of the Small 
Cause Court also bear a strong resemblance to the facts in this case. 
The plaintiff, a broker, was employed by the defendants to find out a 
purchaser of certain property situated in Calcutta He did so, and even- 
tually the purchase price was agreed upon between the vendors and the 
purchaser. Subsequently a new term in the contract was introduced by 
the vendors that the purchaser should be subject to the approval of 
Messrs. Watkins & Co. Mr. Farr representing Messrs. Watkins & Co., 
declined to accept the purchaser and the result was that the sale did not 
go through. The broker then brought his action for the full amount of 
his brokerage which had been fixed at the rate of one per cent. on the 
purchase money, and the learned Judges of this Court held that, apart 
altogether from the question as to whether a completed contract had 
been made between the vendor and the purchaser for the sale of this 
property, it was clear that the broker had done what he was commis- 
sioned to do, namely, he had provided a purchaser who was ready and 
willing to purchase at the vendor’s price, and that being so, that the 
broker was entitled to recover the amount claimed. The same principle 
is, I think, sufficiently clearly laidedown in the case of Grogan v. Smith (2). 
That was a case of a claim by an agent to recover commission for the 
sale of an estate, the sale of which was not completed. The vendor 
desired a purchaser who would be willing to give 5,000 guineas for the 
property, the agent found a purchaser who only offered £5,000, and he 
qualified that offer by a certain stipulttion that there should be a direct 
release from a person mentioned. Negotiations ensued, and what the 
learned Judges found was that the negotiations never came to an agree- 
ment at all, and that the parties were never in agreement about the 
terms, and Lord Esher made the following observations : “The agent, 
in order to earn a commission, was to get a purchaser, an actual pur- 
chaser; not merely a person who might become a purchaser, but one 
who would enter into a binding contract, binding him to purchase the 
house. It was true that the plaintiff had an alternative right of action if 
he could show that he did obtain a person who was ready and willing to 
enter into a binding contract ; if he could show that the two parties, 
vendor and purchaser were really agreed as to all the terms of the 
contract ; that it was prevented from becoming a binding contract only 
by reason of the fault or default of the defendant in refusing to make the 


(1) Unreported. | (2) (1890) 7 T, L, R. 132. 
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agreement valid and binding.” Now the alternative case presented by 


Lord ‘Esher seems to me precisely the case.of Prickett v. Badger (1). 


“That being the state of the law, the question is whether the plaintiff has 


done anything to disentitle him to reasonable remuneration for his 
services. It is contended on behalf of the defendants that he is dis- _ 
entitled to any remuneration and the ground is thus stated inthe written 
statement of Miss Courjon. She says that, after having cancelled the 
plaintiff's authority, the defendant (Miss Courjon) was informed by the 
other defendant that he had met the plaintiff who had informed him 
that the said Mr. Owen (that is to say, the broker who was acting for 
the mortgagee) who had been employed by this defendant was deceiving 
her and was in league with the said mortgagee, and would prevent others 
from offering to purchase the said property so that the property might 
be sold to him åt a low rate, and if not so sold, that the said Maharaja 
would foreclose the said mortgage and the dihet defendant further in- 
formed this defendant that the plaintiff had asserted that the said Mr. 
Owen had requested him, the plaintiff, to keep out of the field, and that 


he, the plaintiff, would receive his commission from the Maharaja by 


sitting at home.” She proceeds to allege that, relying upon these 


representations, she again employed the plaintif on the 29th of 


May. It appears that there was a mistake in the fifth paragraph 
of the written statement, and that the fact was that these representations 
had not been made by the plaintiff in the first instance to the first 
defendant, but that they had been made to Rajab Ali, who was 
Munshee in the employment of the first defendant, Mr. Courjon, and 
it was alleged on behalf of the defendants that their object in sending 
for the plaintiff on the 29th of M&y was to hear as to whether 


‘or not he had made the representations mentioned in the 
‘written statement. These representations are not entirely of a 


character new to the defendants because the defendant Miss Courjon 
says in her written statement that, so far as regards the possibility 
of the mortgagee foreclosing, she hai understood this from the’ 
plaintiff in the course of their preceding correspondence, and it is 


‘quite clear that Miss Courjon and Mr. Courjon were on their guard 


as regards statements of that sort because the negotiations go on 
notwithstanding, and, they persist in demanding the price which 
from the first they had asked for. It is not suggested that the 
representations complained of had the effect of inducing the defendants 
to accept a lower price or to give a higher remuneration to the plaintiff, 
or that indeed they in any way operated prejudicially upon the 
defendants. The allegation, so far as I understand the defendants’ 
case, is that in consequence of those representations Miss Courjon 
was induced on the 29th May to employ the plaintiff rather than Mr. 


Owen the rival broker. In other words, the effect of these representa- 
‘tions, so far as I can gather, was that they induced the defendants’ to 


(1) (1856) 10, B. N. 8, 297. 
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entrust the finding of a purchaser at four lakhs of rupees to the 
plaintiff rather than to Mr. Owen, and they did so because they 
believed the very disparaging statements which they allege the 
plaintiff made as regards Mr. Owen. Of course if it is true that 


the plaintiff did make those very disparaging statements regarding, 


Mr. Owen, Mr Owen has a remedy, civil and probably criminal also, 
but I have never been able to perceive what the importance or 
relevancy of those representations is as regards the issue between the 
plaintiff and the defendants in this case. A great deal has been made 


of them, and it seems to me very undue prominence has been given. 


to what is really a quarrel between the brokers. Assuming that the 
plaintiff made these representations, if it appears that he never himself 


did do what he was commissioned to do, that what he did was of 
substantial advantage to the defendants, how can it be suggested 


that the plaintiff is disentitled to remuneration merely because he 


obtained that employment by means which were unfair to the other 
broker? As I have said, ifthe fact was that the representations had, 
induced the defendants to do something which was to their prejudice, 


the case would have been very different. The defendants had 
determined to sell their property for four lakhs of rupees long, before 
thé representations are alleged to have been made, and this determina- 
tion was in no sense induced by the alleged representations. I can see 


no difference between the case of the plaintiff, if he did make these 


representations and so obtained his employment, and the case of an 
unscrupluous shop-keeper who makes similar representations in 
disparagement of a rival and so induces a customer to come into his 
shup to purchase an article, when but for these representations, the 


rival might have obtained the ¢ustom. In either case the purchaser 
would be bound to pay the price of the article purchased. But then 
apart from this question as to the relevancy of these alleged. 


misrepresentations, the question is whether the evidence is such as to 
justify me in saying that they were in fact made, and if made, whether 


they were false. As I have said, as regards certain of these alleged , 


misrepresentations, they had been either hinted at or expressly made 


in the course of the correspondence which had previously taken. 
place ` between the plaintif and Miss Courjon. As regards the allega- 
tions impugning the honesty of Mr. Owen, they rest upon the. 


evidence of Miss Courjon and her cousin, but there is no corroboration 


of that evidence except such as is to be (oand from the repetition of 


„these alleged representations by Miss Courjon on the 2rd of June to 


Mr. M'’cnair. Now when these statements were repeated by Miss | 


Courjon as having been made to her by the plaintiff, the negotiations 


between the defendants and Babu Mohiny Mohun Roy had fallen 


through, and possible claims both by the plaintif and Mohiny | 
Mohun Roy arising out of the rejection of the latter's proposal at the 
last moment, must have been’ present to the minds of the parties, : 
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Moreover, when I remember the serious discrepancies between the - 
evidence of both Mr. and Miss Courjon and the statements made in the 
correspondence and also in their written statements, I do not think I 
should be justified in saying that the proof of the making of the 
representations by the plaintiff in the manner the defendants allege, is 
satisfactory or sufficient. I think also that there is this further 
observation which I ought to make, namely, that it is possible, I do 
not say it is probable, that though the plaintiff denies having spoken 
about Mr. Owen at all to the defendants, still it is consistent with 
that denial that Mr. Owen did make statements of the character 
described by the defendants to the plaintiff; I do not for one moment 
desire to say that my opinion is that Mr. Owen did make them, I 
merely say that the evidence is not sufficient to show that these 
representations alleged to have been made by the plaintiff to the 
defendants were*false in fact. 

Now the only question which remains is what is the reasonable 
remuneration which ought to be awarded to the plaintiff. There are 
one or two facts which I am bound to bear in mind. In the first 
place the remuneration fixed was at a very high rate, and as it has been 
pointed’ out by the authorities which have been cited, the agent as 
regards the fixed remuneration takes the risk of the transaction being 
actually completed and then the plaintiff, according to his own 
admission, was acting in the interest really of the purchaser and 
there is no question, as appears from the correspondence which he had 
with Miss Courjon, that he was, at all events in the earlier stage of these 
negotiations, endeavouring to induce the Courjons to take a less sum 
than that which they proposed. It was only by reason of the firmness 
of Miss Courjon that eventually a purchaser was found by the plaintiff 
who was willing to pay the price demanded by the defendants. On 
the other hand, there is no question that the services of the plaintiff 
were of very substantial advantage to the defendants, The mortgagee, 
it is quite clear, was making an offer of a sum very much below that 
which the defendants insisted upon receiving. A suggestion 
has been made that at one time shortly before the 29th May, 
the mortgagee had made an offer of four lakhs of rupees. It is quite 
obvious that that was not in any respect a serious or genuine offer, 
because the offer which Mr. Owen undoubtedly did make on the 
morning of the 31st was Rs. 3,60,000, and further it appears from 
Miss Courjon’s own letter to Mr. Owen written on the 3Ist that 
there was not in reality any offer of four lakhs of rupees, because 
apparently all that Mr. Owen had-said was that his purchaser might 
be willing to give four lakhs of rupees, but that he wanted certain 
information, and I am satisGed that from what took place that it was 
only because the plaintiff succeeded in inducing Babu Mohiny 
Mohun Roy to offer four lakhs of rupees, that the mortgagee was 
induced to increase his offer first to Rs. 4,10,000 and subsequently to 
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Rs. 4,20,000 ; on the whole, I think I ought to take one per cent. as a 
fair and reasonable rate of remuneration for the plaintiff’s services. 
That being so, there will be a decree in favour of the plaintiff for 
Rs. 4,000. The defendants must pay the costs of this action on 
Scale No. 2. 

A, N. R, C. Suzt decreed in part, 
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Criminal Procedure Code (Act V of 1898), Sec. 364—Right to examine accused— Nature 
of such examination— Material corroboration, meaning of, evidence of —~ Votive, 
whether sufficient corroboration, 


All that a Court has the right to do under section 364 of the Code of Criminal 
Procedure is to ask the accused person to explain the circumstances which appear in 
evidence against him ; where questions were put to the accused person which elecited 
a statement of a confessional nature : 

Heid, that such examination, though purporting to have been made under section 
364 of the Criminal Procedure Code, was wholly inadmissible 

Material corroboration means such corroboration as shews that an accused had not 
only some reason to commit an offence, but that he did, asa matter of fact, commit 
the same : mere evidence of motive cannot by itself be sufficient to corroborate a state- 
ment which requires corroboration in material particulars. 


Appeal by the Accused. 

Conviction under section 304°of the Indian Penal Code. 

The facts of the case appear from the judgment, 
“Babu Krishna Kamal Maittra for the Accused. 

Babu Fatish Chandra Hazra (for Mr. Orr), on behalf of the Crown. 
The judgment of the Court was delivered by 





| Holmwood J.—-This is an appeal from a conviction and sentence 
passed upon the accused Tufani Sheikh on the verdict of the majority of 
four to one of the jury who found him guilty under section 304 of the 
Indian Penal Code (2nd part). 

It appears that one Takani Sheikh who was a man of loose character 
was brutally murdered by having his throat cut and his ears cut off and 
various other injuries inflicted upon him on the 21st of September or 
rather in the small hours of the morning of the 22nd September 1910. 
The deceased was last seen alive in the company of Darbari and Raja 
and Darbari has been acquitted by the Sessions Judge, and Raja, who was 
made King’s evidence and resiled from all his statements, has been 
discharged ; why, we are unable to comprehend ; certainly, some proceed- 
ings ought to have been taken against him. On the 26th September 


* Crimina] Appeal No, 129 of, 191], against the order of Mr, B. B. Newbould, 
Sessions Judge of Dacca, dated 12th December 1910, 
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CRIMINAL. 1910, Tufani made a confessional statement before a Magistrate. This 
1911, Confessional statement cannot be reconciled with the medical evidence 
a ae and it is therefore suspicious. He was arrested on the 25th September 
€ and he alleges that pressure was brought to bear upon him by- the 
The King Police to make this statement. Evidence was taken but nothing appeared 
Sm ic against Tufani except a statement based apparently upon a rumour- in 
Holmwood, J. the village that Takani had visited and insulted Tufani’s wife and 
that Tufani was therefore annoyed. The Judge refers to this point 
dealing with the case before the jury and says: “The question is not 
whether there was an intrigue but whether Tufani believed there was an 
intrigue.” There was therefore nothing for Tufani to answer to, except 
his own previous confession and this rumour that he was annoyed 
because Takani had been talking to'his wife. But on the 4th October 
1910, the cqmmitting Magistrate proceeded to examine Tufani 
and instead of asking him to explain the circumstance which appeared 
against him, which was all he had the right to do, under section 364 of the 
Code Criminal Procedure, he commenced the examination by the following 
question : “ Did you, Darbari and Raja Sheikh, these three persons, join 
together and kill Takani Sheikh ?” The next question was : “Say how you 
killed Takani Sheikh? ” And these two: questions elicited a statement . 
which was very much the same as the original confessional statement, except 
that Tufani then said that Takani had expired before his throat was cut 
which would render his statement still more incompatible with the 
medical evidence. But it is clear that this so called examination under 
section 364 is wholly inadmissible, and the learned Judge should have 
pointed out to the jury thatit was so. Instead of that, he told the jury, 
the fact that Darbari had retracted his confession at the earliest possible 
opportunity as contrasted with the fact that the present appellant has 
repeated his, was the strongest point against him. In fact he says that 
it is the only evidence against him corroborated by the evidence of 
‘motive. Now, in our opinion the evidence of motive can never by itself 
be sufficient to corroborate any statement which requires corroboraticn 
in material particulars. Motive is not a material particular, for it has 
always been held that it is not the duty of the prosecution to prove any 
motive, because, it is impossible in most cases to assign motives to the 
conduct of other people. Material corrobo ration means such corrobora- 
‘tion as shows that this individual Tufani not only had some reason to go 
with the other murderers, but that he did as a matter of fact go with 
‘them. Now, there is no evidence as to this whatever. There is no 
‘evidence associating him with Durbari and Raja except his own very 
doubtful confession and the fact that he may have had some 
grudge against the deceased. The charge is extremely defective, 
and as regards the second contention, it contains a positive mis- 
“direction also as regards the amount of corroboration required to support 
‘the retracted confession. The conviction and sentence must. therefore 
be set aside, and we do not think it necessary to order a.retrial inasmuch 
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as there appears to be absolutely no evidence upon which this man, ` (RIMINAL, 
Tufani Sheikh, can be convicted. i : 1911, 


The appeal is therefore allowed, and the accused Tufani Sheikh will | Tufani 
be acquitted and released. ii 
M. N. M. Appeal allowed < conviction set aside. Em sue 
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Fresh Rule, application for ‘ounds once nol selected for jesus of Rule— High July, T, 


el 


Court's practice. 


Where the High Court had issued. a Rule on one’ among many grounds taken 
by the petitioner in his application, and, where there was nothing in the Court's 
order to show that the petitioner had the Court’s permission to renew the application 
on the other grounds upon which the Rule had not been issued : 


Held, that the High Court had no jurisdiction to grant a fresh Rule on a 
subsequent application upon grounds which were not previously selected for the issue of 
the Rule, 

The High Court's practice of not granting a subsequent application on grounds 
which, thungh taken in a previous application, were not selected for issuing a Rule, is a 
salutary one which ought to be followed on principle as well, 


Rai Radha Gobind v. Gossain Mahendra Gir (1) and Bibhuti An, Roy ` v. 
' Dasimoni Dassi (2) distinguished, 


$ Application for Revision. 

Proceeding under sectidh 145 of the Criminal Procedure Code. 

On rath May, 1911, a Rule obtained by the petitioner on one 
among many- grounds taken in the petition, was discharged by the 
“High Court (Holmwood and Sharfuddin JJ). On sth May, 1917, a 
second Rule was issued upon two other grounds which were taken in 
the first application, but upon which the previous Rule was not issued. 

Mr. Sharfuddin and Moulavi Syed Enayet Karim for the Petitioner. 

Mr. K. N. Chaudhury and Babu Lalit Mohan Mukherji for the 
Opposite Party. 

The judgment of the Court, was delivered by 

Caspersz J.—On the 12th May 31911, this Court discharged a Rule 
‘obtained by the petitioner upon the sole ground whether a certain 
Deputy Magistrate had jurisdiction to remove: a case from the file of 
another Deputy Magistrate. Other grounds had been taken in that 
application, but this Court (Holmwood and Sharfuddin JJ.) gave a 
Rule on the one ground only. Nothing was said, in this Court’s 
judgment, as to whether the petitioner had the Court's permission to 


* Criminal Revision No. 546 of 191], against an order of the Deputy Magistrate 
of Hazaribagh, dated thel8th February 191}. 


(1) (1901) 60, W, N. 840. (2) (1902) 10 O; L, J. 80. 
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renew his application on the other grounds on which that Rule had 
not been issued. 


On the 15th May 1911, we granted another Rule upon the first 
and fourth grounds specified, which had reference to matters other 
than the question. of jurisdiction of one Deputy Magistrate to transfer 
proceedings from the file of another Magistrate. These grounds go 
much deeper into the merits of the controversy between the parties, 
and undoubtedly, challenge the jurisdiction of the Deputy Magistrate 
to pass an order declaring the opposite party to be in possession of the 
property in dispute. 

On the Rule coming on for hearing, the learned counsel for the 
opposite party contended that this Court had no jurisdiction to grant 
a fresh Rule when, upon the previous occasion, the whole matter was 
before the Court, and a Rule was granted on one only of the several 
grounds. We think this contention is well founded. 


The first case relied upon [Rai Radha Gobind Rai Shaheb 
Bahadur v. Gossain Mahendra Gir (1)| may, perhaps, be distinguished 
in one respect, that is to say, the two Rules granted in that case, one 
after another, were in similar terms. In that case, however the 
petitioner obtained liberty toapply for another Rule, if so advised, and 
so, the authority is not in point; because the present petitioner never 
applied for, nor obtained, permission to ask for another Rule. The 
other case cited to us, Azbhuts Mohan Roy v. Dasimoni Dassi (2) dealt 
with a case that had not been heard and determined on the merits. In 
such a case, the Court has power to reopen, and dispose of, the matter ; 
but it cannot be said, in the present instance, that the first Rule was 
not decided on the merits. The point eselected by this Court, for 
hearing and determination, was the one point we have mentioned, 
and that Rule was disposed of on that particular question. The second 
authority cited to us is, undoubtedly, in favour of the contention of the 
opposite party. 

We understand that, as a matter of practice, when a Rule is issued 
by this Court on one or more selected grounds, no further application 
can be granted on the remaining grounds not so selected. We think 
this is a salutary practice and one to be followed on principle as well. 

The preliminary objection prevails. 

The Rule is discharged. 


M. NM. Rule discharged. 
(1) (1901) 6 ©. W. N. 849. * 12) (1902) 10 0. L. J. 80 (82). 
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PRIVY COUNCIL. 


PRESENT: Lord Macnaghten, Lord Robson, Sir Fohn Edge 
and Mr. Ameer Ali. 
RAGHO PRASAD AND OTHERS 


P, 0. 
v. aaa 
LALA MEWA LAL AND ANOTHER, 1912. 


Seog 
[On APPEAL FROM THE HicH COURT oF JUDICATURE AT ALLAHABAD.] January, 23, 


Mortgage—Decree absolute for sale—Mortgagor’s interest— Code of Civil Procedure (Act 1911 
XIV of 1882), Sec, £12—Suit in forma pauperis—Court-feces—Sale of the ri 
mortgaged property in satisfaction of Government's alleged claim for Court-fees— November, 22. 
Second sale of the mortgaged property in emecution of the mortgagee’s decree— — 
Prerogative of the Crown 

The respondent obtained a decree on his mortgage. After the decree was made 
absolute and put into execution, the wife of the mortgagor brought a suit in forma 
pauperis against her husband and the respondent for dower debt? The suit was dis- 
missed as against the respondent, but decreed as against the mortgagor. It was ordered 
in the dower suitgthat the amount of Court-fees would be the first charge on the amount 
decreed to the plaintiff and would be recoverable from the mortgagor. Tne Collector, on 
behalf of Government applied for and obtained execution of the deoree in the pauper 
suit as regards the amount of Court-fee, and the property was sold to the representatives 
of the appellants. The property was then sold by the respondent in execution of his 
decree, and purchased by himself: 

Held, that the decree in the pauper suit did not create or purport to create any 
charge on the mortgaged property in favour of Government, who had no right to attach 
the property and sell it un ler that deoree, though such interest, if any, as remained in 
the mortgagor from whom the Court-fees were declared to be recoverable, might have 
been reached by a proper proceeding, and that the order for the first sale was, therefore, 
Without jurisdiction and the sale passed no property to the appellants’ representative, 

Held also, that it isonly when claims of the Crown and claims of “common persons 
concur” or come into competition, that the Crown is preferred, but, as it is the case 
here, the Crown has no more right than a '‘oommon person” to seize A's property and 
apply it in or towards the discharge of a debt due from B. 

Appeal from a decree of the High Court at Allahabad (December 2, 
1998) affirming a decree of the Court of Small Causes, Allahabad, exer- 
cising the powers of a Subordinate Judge (September 19, 1906.) 

The facts of this case are sufficiently stated in the judgment of their 
Lordships. The suit, which was instituted by the respondénts to` 
recover certain property, was decreed by both Courts in India. 

Mr. Ross and Mr. Kenworthy Brown, for the Appellants: What was 
really attached and sold was the equity of redemption left in the mortgagor 
after the decree of the 16th May 1896 was made. 

[Lorp MacnaGHTen: The mortgagor had no such right: He was 
entitled only to surplus money.) 

This point was not dealt within the Courts below. They 
decided that the appellants purchased the equity of redemption, which, 
was not lost when the decree absolute was madein the mortgagee’s 
suit. The right to redeem was not lost until the sale in execution of 
that decree was confirmed on the 29th October 1902, which was subse- 
quent to the appellant’s purchase: Mazyaz Husain Khan v. Prag 
Narain (1). l 

(1) (1907) L. R, 34, I. A. 102 (106, ;5 0, L J. 563. 
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[Lorp Rosson: You never asked to redeem. ] 

[SIR Joun Eper referred to section 86 of né Transfer of 
Property Act.. 

That section refers only to the case of a decree i pecans 
Reference was also made to sections 87, 88 and 89 of that Act. The 
effect of passing a decree for sale, even if that decree is made absolute, 
is that the equity of redemption remains until the sale in execution 
of that decree is confirmed. The order for sale does not pass the 
property in the mortgagor. The mortgagor had possession, which: 
could not be taken away from him until the time prescribed in 
section 89 of the Transfer of Property Act. There was a right in the land 
on the part of the mortgagor, which was available for sale under the 
Collector’s order for sale and was purchased by the appellants, 

[Str Jonn Epee: Whose title did the appellants get ?] 

They got all that the Crown had. 

The appellants’ sale certificate stands good until it is set aside. The 


time allowed to set aside the sale i is one year from the date of the certificate, . 


and as that period has already elapsed, the suit is barred : Malkarjun Bin ` 


Shidramappa Pasare v. Narhari Bin Shinappa (1). The respondents ° 


were substantially parties to the suit and cannot plead ignorance. 


[Mr. AMEER ALI: This suit was dismissed against the respondents 


and the decree made charged the dower, but not the property in suit, 
which was not sold in that suit, but under certain other proceedings 
to. which the respondents were not made parties. ] 

When the sale in execution of the mortgagee’s decree took 
place, there was no body representing the appellants on the record. 
They had the legal estate and the right to redeem and also to possession. 
These rights cannot be taken away” unless the appellants were 


brought on the record as parties to the suit.- They could have been - 


brought on the record under the Code of Civil Procedure, section 


= 


372, which is the same as Order 17, Rule 3 and 5 of the Rules of the’ 


Supreme Court, 1883: Daniel’s Chancery Practice, (7th ed.) p. 250. 


Reference was also made to the Civil Procedure Code, section 310 
and the Transfer of Property Act, section 52. 

The Collector relied upon the case of the Collector of Moradabad v. 
Muhammad Datm Khan (2) and confirmed the sale to the appellants. 
When the rights of a subject collide with those of the Crown, the 
latter must prevail: New South Wales Taxation Commissioners v. 


Palmer.(3).and Attorney-General for New South Wales v, Curator of 


Intestate Estates (4). 


(Sır, Joun Epee: Ifthe Crown has any superior right, why does 


not section 411 of the Code of Civil Procedure say so ?] 


[Lord Rosson: In those cases the question involved was one of 


concurrent titles. ] 
. They, however, lay down the principle. 


(1)- (1900) L. R. 271, A. 216. 4 {3} (1997) A, C. 179. 


~ Qf (1879) IL, R. 2 All, 196, (4) (1907) Ae ©, 519, (65284) A 
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[Sir Jonn Epee: You-say that-the Crown and the Government  P. 9. 


are the same.) 1942, 
Yes, my Lord. Rache 
[Sir Jonn Enee: That is not so.] v 


_ At one time in this case two executions subsisted, one by the Mewa Lah 
respondent and the other by the Collector on behalf of Government. p 
Both executions were in force at one point of time before either was 

executed, and the instant they thus concurred, the King’s prerogative 

to be preferred attached: Attorney General v. Leonard. (1). 


Mr. DeGruyther K. C. and Mr. A. P. Sen for Mr. B. Dube, forthe 
Respondents, were not called upon. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from a decree of the 
High Court at Allanabad, which affirmed a decree of the Court of Small 
Causes there exercising the powers of a Subordinate Judge. 

The suit was brought by the respondents Mewa Lal and Lachmi 
Narain to recover property of which they had been deprived through 
the intervention of a Government official who attached it and got it 
sold in order to satisfy a debt due to Government from somebody else. 

The facts are undisputed. 

On the 17th of December 1895, the respondents, who were 
mortgagees of shares in seven villages belonging to their mortgagor 
one Tufail Ali Khan, obtained the usual decree for sale. The 7th of 
April 1896 was the date fixed for payment of principal, interest, and 
costs which amounted in all to Rs. 19,290-9-6. The mortgagor made 
default. On the 23rd of April 1896, the mortgagees applied for an order 
absolute. The order was drawa up on the 16th of May following. 
On the 24th of March 1897 an application was made for execution of 
the decree by sale of the mortgaged property, and on the 26th of April 
1897, the execution case was transferred to the Collector's Court as the 
property was ancestral. The decree came into the hands of the Sale 
Officer on the 8th of July 1897. 

In the meantime, the wife of the mortgagor brought a suit in forma 
pauperts against her husband, Tufail Ali Khan, and the respondents, 
claiming from her hushand a lakh of rupess under a contract of dower, 

: and alleging that that sum was charged on the mortgaged property in 
priority to the mortgages, the subject of the decree of the 17th of 
December 1895. On the 11th of May 1897 the suit was decreed with costs 
against Tufail Ali Khan, but dismissed with costs as against his mortgagees, 
and it was ordered that the amount of Court-fees, which would have been 
paid by the plaintiff had she not been allowed to sue as pauper, should be 
the first charge on the amount decreed to the plaintiff, and should also be 
recoverable from the defendant Tufail Ali Khan. 

The order as regards the Court-fees payable to Government was in 
accordance with the directions of section 411 of the Civil Procedure 

. Code, 1882, as to pauper suits. That section isin the following terms; | 

(4) (1888) L, R. 38 Oh. D, 622 (626). 
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“arr, Ifthe plaintiff succeed in the suit, the Court shall calculate 
the amount of the Court-fees which would have been paid 
by the plaintiff if he hadnot been permitted to sue as a pauper ; and 
such amount shall be a first charge on the subject-matter of the suit 
and shall also be recoverable by the Government from any party ordered 
by the decree to pay the sang, in the same manner as costs of suit are 
recoverable under this Code. ” 

There was an appeal to the High Court but it was dismissed with costs, 

So the respondents succeeded in preserving the priority of their 
encumbrances andin maintaining the decree of the 17th of December 
1895. With this success all their troubles began, The Collector on 
behalf of Government applied for and obtained execution of the decree of 
the 1 ith of-May 1897 not against Tufail Ali Khan against whom the suit 
was decreed, but against the mortgaged property, in regard to which the 
suit failed. That execution case was also sent to the Collector’s Court. 
It was received by the Sale Officer on the 18th of February 1898, more 
than six months after the receipt of the decree of the 17th of December 
1895. However, the Sale Officer fixed one and the same day, the 22nd of 
July 1899, for sale in both cases. And when the day ofsale came, he put 
the property up for sale under the decree of the 11th of May 1897, and 
it was sold to Rai Bahadur, the father of the appellants, for Rs. 1,529 an 
amount just sufficient to satisfy the claim of the Government. 

The mortgagees’ decree was returned to the civil Court witha 
statement that no property was left for sale in connection with that 
decree. In taking this course, the Sale Officer, according to the 
opinion of the Collector, acted legally. Possibly, said the Collector, he 
might have put the property up for sale under the mortgagees’ decree, 
“proclaiming at the same time the debt due to Government as an 
encumbrance to be satisfied by the purchaser,” but there was no 
material irregularity. In the Collector’s opinion the authorities clearly 
affirmed the principle that the Government takes precedence of all 
other creditors, whether or not they have a lien on the property.” ` 

At the instance of the mortgagees the civil Court directed that 
the property should be put up for sale again under the decree of the 
17th of December 1895. Ultimately the mortgagees bought it for 
Rs, 18,365. They obtained formal possession. But it seems that Rai 
Bahadur had already obtained possession under his sale certificate, 
Both parties then exerted themselves to collect rents. Then followed 
a struggle for mutation of names, The Assistant Collector dismissed an 
application for that purpose by the mortgagees, blaming them for trying 
to avoid payment of the Government dues “instead of quietly paying 
off” the Court-fees and getting the property sold in satisfaction of their 
large debt. After a learned argument he held that the wording of 
section 411, Civil Procedure Code, was clear that the Government dues 
were the first charge on the property, and ‘that Rai Bahadur had 
consequently a preferential claim. Then the mortgagees appealed to the 
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Collector. He took the same view, after argument, though he confessed 
that he “had not hitherto realised that the position of the Crown in 
such matters was so strong.” Lastly, the mortgagees applied to the 
Commissioner on second appeal. He, too, rejected their application, in 
the first instance on reading the record, and then on an application for 
revision after hearing the parties at considerable length, who “ argued 
as to the equity and legal rights of the case.” As to the merits he 
pronounced no opinion. He thought it essentially a case for the civil 
Court. But, he added, that until the question was determined by a 
competent Court he did ‘not think that any fairer decision could be 
come to than that at which the Collector arrived.” 

So at last the mortgagees betook them to the civil Court, to which 

they ought to have applied long before in a regular suit. The Judge of 
first instance ordered that the respondents should be pyt in possession of 
the property, and declared that they were the absolute owners. An appeal 
to the High Court was dismissed with costs. But the learned Judges, after 
argument, came to the conclusion that there was a substantial question of 
law ‘involved, and gave leave to appeal to His Majesty in Council. 
‘Their Lordships are at a loss to discover what question of law is 
involved in this case. So far as can be gathered from the judgment in 
the Collector’s Court, the validity of the sale to Rai Bahadur was rested 
on two grounds: (1) on the terms of section 411 of the Civil Procedure 
Code, and the decree of the r1th of May 1897, and (2) on the prerogative 
of the Crown. As to the first point, the claim put forward on behalf of 
the Government is absurd. The decree of the 11th of May 1897 did not 
create or purport to create any charge on the mortgaged property in 
favour of the Government. The Government had no right to attach the 
property and sell it in execution under that decree, though, of course, 
such interest, if any, as remained in the mortgagor from whom the 
Court-fees were declared to be recoverable, might have been reached by 
a proper proceeding. The order for the first sale was, therefore, 
without jurisdiction. The sale passed no property to the person declared 
purchaser.’ On the second point, the claim advanced by the Collector on 
behalf of the Government is a preposterous claim. It is only when 
claims of the ita and claims of “common persons” (to use an old 
expression) “concur” or come into competition that the Crown is 
preferred. The Crown has no more right than a “common person” to 
seize A’s property and apply it in or towards the discharge of a debt due 
from B. That ‘is not ‘a question of law. It is a matter of common 
eae and it may be added, of common honesty. 

-Their Lordships will hunibly advise His Majesty that the appeal 
aight to be dismissed with costs. ; 

Mr. Douglas Grant.—Solicitor for the Appellants. 

Messrs. Barrow, Rogers and Nevill — Solicitors for the Respondents. 


Ja M.P. | l a À Appeal dismissed, 
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APPELLATE CIVIL. 


7 Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fustice 
l and Mr. Fustice N. Chatterjee. 
NARAIN CHANDRA MUKERJI. 


Orvis. v. 





1912; ` MOHENDRA NATH MUKERJI AND OTHERS." 
or Specifie performance—Contract to build dwelling-house— Sale of land— Vendor's successor 
January, 17. ` 


failing to act--Ekrarnama, construction of ~Indian contracts, construction of. 

The contracts of the people of India should be liberally construed. The form of 
expression, the literal sense, is not to be so much regarded as the real meaning of the 
parties which the transaction discloses, 

A certain property was sold by the mother of the plaintiff to the father of the 
defendant, a near relation. On the same date, the purchaser entered into an agreement 
to re-sell the property to the plaintiff on the following terms: “I do therefore hereby 
execute this ekrar afd agree that if you erect a family dwelling-house on the said land 
within 10 years from this day, then I would execute a deed of absolute sale in your 
favour in respect of the said Jand etc., on receiving from you the said consideration... < 
And I, my heirs or representatives in succession shall never be competent to raise any 
objection to the same, and, if we do so, then you shall be competent, by depositing inthe 
proper Court the said consideration money to get a kobala executed through 
the Court and take possession of the said land.” Within the 10 years, the plaintiff 
‘endeavoured to secure the benefit of that contract, but his endeavours were resisted by 
the defendant: 

l Held, that the condition of building a dwelling-house was one which required the. 
concurrence of the vendor or his suocessorors ; that when the vendor’s successors failed to - 
act up to that comnion agreement, the condition of building was made impossible of 
‘performance by. them and that the case fell within the latter part of the contract which 
described the relations of the parties, in case an objection was made to the performance 
of the contract by the vendor. That as the consideration money was deposited in Court, 
the plaintiff was entitled to a decree for specific performance of the contract of sale, - 

Appeal by the Plaintiff. 

Suit for specific performance of contract. 

The material facts and arguments appear from the judgment. 

Babus Ram Chandra Majumdar and Upendra Narain Mukerji = 
the Appellant. | 

Babus Mahendra Nath Roy and Munindra Nath Bhattacharjee for 
the Respondents. j 

The judgments of the Court were as follows: 


Jenkins C. J.—Tnis is a suit for specific performance -brought by the - 
purchaser against the heirs of his vendor. The suit was successful in the 
Court of first instance, but on appeal, the learned District Judge has. 
reversed the decision of the Subordinate Judge, and hence this case now 
comes before us by way of second appeal. < 

The contest depends upon the true construction of an ekrarnamah 
dated the rath of Agrahayan 1303 B.S. On this date, the property to 
which this e&varnamah relates had been-sold by the mother of the 

“plaintiff to the father of the defendants for a sum of Rs. 400. The sale 


_ Appeal from Appellate Decree No. 1817 of 1908, against the decree of E. Panton, 
Esq ; Distriot Judge of 24.Perganas, dated the 6th May, 1908, reversing that of Babu ~ 
Amrita Lal Palit, oe 2nd Court at- “atipor;-deted the 26th J uly, 1907, 
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was necessitated by the needs of the family, and the purchaser was the ele 


lady’s brother-in- law. On the same date, the 26th of November 1896, the 1912. 


purchaser entered into an agreement to resell the property to the plai n- Narain 
tiff for Rs. 400 onthe terms set forth in that efrarnamah : The relevant v 
terms are thus expressed: “I do therefore hereby execute this ekrar Mohendra. 


and agree that if you erect a family dwelling-ħouse on the said land Jenkina, ©. J. 
within 10 years from this day, then I would execute a deed of absolute = — 
sale in your favour in respect of -the said land &c, on receiving from you 
the said consideration of Rs. 400, and the terest that would accrue 
thereon at the rate of 3 per cent. per annum and also the costs that may 
have been incurred for the improvement of the said land &c.; and I, my 
heirs or representatives in succession shall never be competent to raise 
any objection to the same ; and if we do so, then you shall be competent; 
by depositing in the proper Court the said consideratien money to get a 
kobala executed through the Court and take possession of the said land. ” 
Within the ten years the plaintiff endeavoured to secure the benefit of 
this contract; but his endeavours were resisted by the defendants: The 
result has necessarily been that the house has not been built, and on that 
ground the learned District Judge has held that the panii has no right 
now to compell the sale to him of this house. In my opinion, this 
places far too narrow a construction upon the contract, and does not 
accord with the rule that the contracts of the people of India ought to be ~ 
` liberally construed. “The form of expression, the literal sense, is not 
to be so much regarded as the real meaning of the parties which the a, 
transaction discloses.” Hunoomanpersand Panday’s case (1). Now, © > > 
the. condition of building a dwelling-house is one which obviously 
required the concurrence of theevendor or his successors, because without 
that concurrence, possession of the land by the would-be purchasers was 
impossible, and I think, on a fair reading of the transaction as a whole, 
it must be taken to have been the common agreement of the parties that 
the original vendor and his successors would concur in doing what was 
necessary to enable the plaintiff to build the house, and so perform the 
condition as it was expressed in the contract. The defendants, the 
yendor’s successors have failed to act up to this common agreement; and 
so the condition of building was made impossible of performance by them. 
The case, in these circumstances, appears to fall within the latter part 
of the contract which describes the relations of the parties in case an 
objection is made to the performance of the contract by the vendor, where 
itis said that “then you” (that is to say, the purchaser) “shall be 
competent by depositing in the proper Court the said consideration, 

y, to get a kobala executed through the Court and take possession: 
of the said land.” J-place considerable stress upon this provision, and it. 
seems to me that the stipulation as to taking possession throws a flood 
of light on what was the real meaning of the transaction. I think that. 
circumstances have arisen and are now in existense which entitle the 


(1) (1856). 6ML A. 898 (411)., 
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plaintiff to rely on this concluding stipulation. It is represented to us 
that.the consideration money has been deposited in Court in this'suit, 
and on this assumption, I think the plaintiff is entitled to a decree for 
specific performance of this contract of sale. That consideration money 


Mohendra. will include not only Rs. 400 and 3 per cent. as interest, but also-the sum 
. rag g.g. Which has been awarded as representing the improvements. If the 


ewa rika Maka enang 


amount has not been paid, it will be paid within three months from ne 
return of the record in the lower Court. : 

The result is, that we set aside the decree of the lower appellate Court 
and restore the decree of the Court of first instance, except that “ the date 
of the decree” will be the date of the decree of this Court, and in case 
there has not been a deposit, there will be a provision for its being made 
within three months from the return of the record to the lower Court. 

The plaintiffiis entitled to his costs of this appeal and of the suit 
throughout. 


N. Chatterjee J.—! ‘eres ad 
A, T. M. Appeal allowed: 


Before Mr. Fustice Mookerjee.and Mr. Fustice Carnduff. 
RUKMINIMOYI DASI 
v. 
| PORAN CHUNDER BHERA.* 
Appeal—Dismissal of appeal for default, order of—Ciril Procedure Code (Act V of 
1908), Sec. 2, O. 41, R. 17. 

No appeal lies from an order of dismissal for default of an appeal under Order 41, 
Rule 17 of the Code of Civil Procedure, as it is not a decree under Sec. 2. nor is it specified 
in the Code as an appealable order. 

Appeal by the Judgment-debtor. ° 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Babu Fnanendra Nath Sarkar for the Appellant. 

Babu Gunada Charan Sen (for Babu Romes Chandra Sen) for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J .—This is an appeal against an order made by the 
Court below under Order 41, Rule 17 of the Code of Civil Procedure of 
1908, read with section 11 of the Code. The appellant objected to pro- 
ceedings in execution of a decree made against him. His objection was 
overruled on the merits in the Court of first ins'ance on the 2nd “March 
1909. ‘This order was clearly a decree because it was an order made under 


- section 47 of the Code. The appellant then appealed to the District J ae 


When the appeal was called on for hearing on the 3rd August 1969 

pleader intimated to the Court that he had no instructions. The appezi was 
consequently dismissed. He subséquently made an application to set 
aside this order, under Rule 19 of Order 41. The learned Judge however 


“*Appeal from Appellate Order No 865 of 1909, against the order of W. N; Delevinge, 
Esq., District Judge of Hooghly, dated the 3rd August, 1909, affirming tbat of Babn- Syama 


és Charan Banerjee, Munsiff of Ullnberia, dated the 2nd March, 1909, 
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refused to re-admit the appeal. Up to the present time no appeal. has been GIVEN 
preferred against the order of refusal. We are now concerned, therefore, 1910, 
with the Ka directed against the order of the 3rd August 1909. A are 


Rukminimoyi 
preliminary objection has been taken to the hearing of the appeal on the t. 
ground that the order is not a decree within the meaning of section 2, Poran, 


—_ 


sub-section (2) of the Code ; nor is it an order specified in the Code as an Mookerjee, Jy 
appealable order. On behalf of the appellant, reliance has been placed = 
>. upon the decision of this Court in the case of Radha Nath Singh v, 
Chandi Charan Singh (1). In our opinion, the preliminary objection 
must prevail. Section 2 of the Code provides that the term ‘decree’ does 
not include any order of dismissal for default ; consequently, it does not, 
include an order of dismissal for default of an appeal under Order 41, 
Rule.17. It may be observed that under the Code of 1882 there was a 
divergence of judicial opinion upon this point. Ithad been held in the 
cases of Ramchandra Pandurnag Naik v, Madhav Purushottam Natk (2) 
and Radha Nath Singh v. Chundi Charan Singh (1) that an order of 
dismissal for default under section 556 of the Code of 1882 was a decree 
and appealable as such. On the other hand in the case of Pokkar Singh 
v. Gopal Singh (3) it was assumed that an order of dismissal for default 
. under section 556 of the Code was not a decree. The Code of 1908 
settles this divergence of judicial opinion, and under section 2 of the 
Code, we must hold that the order in question is not appealable. 
The result is, that the preliminary objection is allowed and the appeal 
dismissed with costs. We assess the hearing fee at one gold mohur. 
A. T. M. ° l Apbeal dismissed, - 


me?) (1903, I L. R. 80 Calc. 660 (2 (1891) I L. R. 16 Bom. 23, 
(3) (1892) I. L. R PAN All, 361, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 


SATI NATH SIKDAR i IVIL, 
v . 1911. 
RATANMANI NASKAR.* wka 


Contempt of authority of High Court—Stay of proceedings, order for—~Ad interim April, Te 
stdy— Proceedings continwed: in disregard of order—Order passed after communi- ae 
cation, if valid. 

An application was made by the judgment-debtor to the Munsiff for adjournment 

of the proceedings for the determination of mesne profits pending before him, and in 

support of the application, an affidavit was filed in which it was specifically stated 

that the High Court had already stayed proceedings. To the affidavit was annexed as 

an exhibit, a letter in original written by the vakil of the High Court who had obtained 

the Rule to the pleader in charge of the case in the Court of the Munsiff, lt was 

_ expressly stated in the latter that the High Court had issued a Bule and had also 
ii Were an ad interim stay of the proceedings pending the hearing of the Rule. The 
Munsiff rejected the petition as being groundless, and after examining witnesses, made 
an order for assessment of mesne profits : 
Held, that the act‘of thé Munsiff amounted to a contempt of the authority of the ; 


' * Civil Rule No. 1217 of 1911, against, an order of the Munsiff of Diamond Harbour, 
dated the llth February, 1911. l 
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High Court; that the arm of the High Court was long enough to reach any person who might’ 
behave in the above manner; that the order was wholly without jurisdiotion and 
should be cancelled. 

Rule obtained by the Judgment-debtor. 

Application for stay of proceedings. 

The material facts and arguments appear from the judgment. 

Babu Manmatha Nath Mukherjee for the Petitioner. 

Babu Satya Charan Singh (for Babu Sasi Sekhar Bose) for the 
Spee Party. 
' The judgment of the Court was delivered by 
_ Mookerjee J—Weare invited in this Rule, under very exceptional 
circumstances, to set aside an order by which the Court below has 


_assessed mesne profits at the instance of the decree-holder. Tne judg- 


ment debtor had preferred an appeal to this Court against a previous 


“Order in the sam® proceedings, and on the gth February last, he obtained 


a Rule calling upon the decree-holder to show cause why the proceedings 
for the ascertainment of mesne profits should not be stayed pending - 
the disposal of that appeal. At the time the Rule was granted, the 
Court also made an ad interim order for stay of proceedings fur the 
determination of mesne profits. Two days later, the judgment-debtor 
applied to the Munsiff for adjournment of the proceedings pending before 
him.- In support of the application, an affidavit was filed in which it 
was specifically stated that the High Court had already stayed proceedings 
for.the determination of mesne profits. To the affidavit was annexed 
as an exhibit, aletter in original written by the yakil of this Court who 
“had obtained the Rule to the pleader in charge of the case in the Court 
of the Munsiff. It was explicitly stated in this letter that the High Court 
had issued a Rule and had also-ordered ah ad interim stay of the proceed- 
ings pending the hearing of the Rule. Thereupon the Munsiff recorded 
the following order: “Judgment-debtor again applies to stay the 
ascertainment of’’ mesne-profits with a plea that an appeal has been 
preferred and an affidavit: in support of the petition filed. The 


- petition being groundless is rejected.” Th: Munsiff then proceeded to 


examine witnesses and ultimately on the same day made an order for 
assessment of mesne profits. It is beyond controversy that the Munsiff 
has laid himself open to the gravest censure for the manner in which he 
has conducted himself, and the explanation he has submitted is wholly 
unsatisfactory. His act plainly amounts to a contempt of the authority 


“of this Court, and we trust, he will profit by the warning now given 
. that -the arm of this Court is long enough to reach any person who may 


behave in this mianner. As regards the order he has made, we need only 
observe that it is wholly without jurisdiction and must be cancelled: 


“Hukum Chand v. Kamalanand (1). ar ie 


The result is, that this Rule is made absolute, and the order made on 


. the 11th February 1911 discharged as made entirely without jurisdiction. 


ACT. M. Rule made absolute, 


r: 


g erpa O TTA (1905, L L. R, 88 Cate, 927 (944). 
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l Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
= MATHURA SAHU AND ANOTHER 
v, 
DAMRI RAM.” 
Sanction—Technical ground—Court’s duty, l 
When a Court is invited to sanction a prosecution, because an offence against public 

justice has been committed, the ends of justice should not be allowed to be defeated on 
techaical grounds, At the same time, a sanction should not be lightly granted, merely 
because there is room for suspicion that an offence may have been committed; the 
Court is bound to satisfy itself that there is at least a prima facie case, and that if a 
sanction is granted, there is a reasonable prospect of a successful termination of the 
prosecution about to be instituted.f 

Application for Revision by the Plaintiffs. 

Order granting sanction under section 195 of the Code of Criminal 
Procedure. 

Tne material facts and arguments appear from the judgment. 

Babus Sarat Chandra Roy Chowdhury and Biraj Mohan Mojumdar 
for the Petitioners. l 


Babu Dwarka Nath Mitter for the Opposite Party. 
The judgments of the Court were as follows : 


Mookerjee J.—The Court is invited in this Rule to set aside a 
sanction granted under section 195 of the Criminal Procedure Code for 
the prosecution of the petitioners, Mathura Sahu and Dwarka Sahu 
for offences under sections 182 and 193 of the Indian Penal Code. 
In the view I propose to take of the matter, it is needless to 
set out the facts in full detail. It is sufficient to state that these 
persons were the plaintiffs in ewo civil suits, in which, among others, 
one Pati Rai was a defendant. Onor about the 19th December 1910, 
an application alleged to have been verified by both the plaintiffs, was 
made on their behalf, to the effect that Pati Rai was dead and his heirs 
had to be brought on the record. It was subsequently intimated to the 
Court by the defendants that this allegation was false, and Pati Rai was 
alive. The defendants also applied for sanction to prosecute the plaintiffs 
on the ground that they had made a false statement in a verified petition 
and thereby given false information tothe Court. The original Court 
granted the sanction on the 25th April 1911, which was upheld by the 
District Judge on appeal on the 27th May 1911. In this Court, the 
petitioners have submitted an elaborate explanation of the circumstances 
under which the statement in question was made, the substance whereof 
is that it was based on a Jona fide mistake. Thesame explanation was 

* Civil Rule No, 3728 of 1911, against an order of H. Foster, Esq, District Judge of 


Sarun, dated the 27th May, 1911, confirming that of Mr, Quamar Ali, Munsiff of Siwan, 
dated the 26th April, 1911. : 


t [See In re Paree Kunhammad (1902) I. L. R. 26 Mad. 116, Venkatesa Ayyangar 
(1902) I. L. R. 26 Mad. 192, Chakrapani Aiyangar v, The King Emperor (1902) 12 
M. L, J. 488, Abboo Chetty v. Kuppusami Chetty (1902) 12 M. L. J. 392, Habibur 
Rahman v. Khodabue (1906; 11 O. W, N. 195and Kali Charan v. Basudeo (1907) 
12 0. W. N, 3. —Rep. | ; 
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OIvIn, put forward before the District Judge, who declined to accept it on the 


——— 


19ij. ground that it was‘set up too late and ought to have been placed before 


ng the primary Court. This view is clearly inaccurate," because, upon an 

dan examination of the record, it transpires that the explanation submitted 

_ Damri. before the District Judge and repeated before this Court, had been, at 
Mookerjea, J, One stage, narrated in a petition to the first Court. This error on the 
— part of the-learned Judge, however, is immaterial, because, though the 


theory of mistake was set up in the original Court, no attempt was made 
by the petitioners to establish the facts upon proof whereof alone, that 
theory could have been supported. The statement, therefore, which is 
admittedly untrue in fact, because Pati Rai was alive, must prima facte 
be taken to have been deliberately made. Here, however, a difficulty 
presents itself. The gist of the alleged offence is that the untrue state- 
ment was made in a verified petition. In the primary Court, evidence 
was adduced to prove that the petition had been culy verified ; but 
that evidence shows only that it was verified by Dwarka Sahu whose 
signature was proved. There is literally no evidence on the record that 
it was verified by Mathura Sahu also; no attempt was made to prove 
what purports to be his signature, though, if he really signed the petition 
along with Dwarka Sahu, evidence ought to have been easily available 
in that respect. On the other hand, there is positive evidence on the 
record to show that Mathura Sahu was not present at the time and in 
the place, when the petition was drawn up and signed by Dwarka Sahu ; 
this is conclusively shown by the evidence of the pleader who presented 
the petition, as alsof another witness who deposes in support of the 
application for sanction. Under these circumstances, I am of opinion 
that while no case for’ our interference‘has been made out on behalf of 
‘Dwarka Sahu, the case of Mathura Sahu stands on a different footing. 
I am further of opinion that the distinction between the cases of the two 
persons is vital, and goes to the root of the matter. It may be conceded 
that when a Court is invited to sanction'a prosecution because an offence 
against public justice has been committed, the ends of justice ought not 
to be allowed to be defeated on technical grounds. At the same time, it 
must be remembered that a sanction ought not to be lightly granted, 
merely because there is room for suspicion that an offence may have 
been committed ; the Court is bound to satisfy itself that there is at least 
‘a prima facie case, and that if a sanction is granted, there is a reasonable 
‘prospect of a successful termination of the prosecution about to-be 
instituted. In the case before me, there is no evidence, as I have said, 
upon the fundamental point, in so far as Mathura Sahu is concerned. In 
‘my opinion, the Rule ought to be discharged.in so far as Dwarka Sahu is 
‘concerned, but made absolute in so far as Mathura Sahu is concerned. 


| Carnduff J.—] should have been prepared to discharge this Rule 
“in toto and decline to go into the facts and the merits, on the broad 
„ground that two Courts have, after the examination of witnesses ‘and 
evidently full consideration, concurred in finding that’ there is a prima 


VoL. XV.] HIGH COURT. < 


facie case against both. the petitioners. As to the general principles: 
which should guide us in dealing with matters of this kind, I adhere to: 
the view expressed by Chitty J. and myself in Zn re. ‘Ram Prosad 
Molla (1). 

“That being so, I concur, of course, in decine the Rule in so. 
far as the petitioner Dwarka is concerned ; but Ido not appreciate the 
reason for making it absolute in favour of the other, Mathura. The 
fact that he did not sign the verification may, no doubt, prevent his’ 
successful prosecution under section 193 of the Indian Penal Code ; but 
his prosecution under section 182 ought not, in my opinion, to be inter- 
fered with. It has been discovered, literally at the last moment, that his; 
signature to the petition, whichis the basis of the proceeding against 
him, has not been regularly proved. But the petition was on behalf of 
the two-brothers, it bears what purports to be Mathura’s signature, baka- 
Jam khas ; and Mathura has never repudiated the signathre or suggested 
that he was not responsible for the petition. On the contrary, Mathura 
has not dissociated himself from his brother, and the only joint reply of 
the two, as well as the whole of rhe arguments on their behalf up ta the 
Jast moment here, has beenthatthe petition was made dona fide and 

that the inaccurate statement in it was the result of a mistake. For the 
purposes of mere sanction, I should have thought this amply sufficient. 


Mookerjee J.—Under section 36 of the Letters Patent, the judg- 
ment of the senior Judge prevails. The Rule is therefore discharged so 
far as Dwarka Sahu is concerned, but made absolute so far as Mathura 


Sahu is concerned. 
Rule obtained by Dwarka Sahu discharged ; 


A. T. M. Rule obtained by Mathura Sahu made absolute, 
(1) (1909) 1. L. R. 37 Cale, 13, 7 p 





1 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss-- 
PE BAN EOW AR] KOER sy BANSI SINGH, RECEIVER 4 


AJODHYA SINGH." `? 


Review—Receiver, appointment of—Deoree by person whose estate vested in Receiver, if. 

valid— Courts duty—Order made under erroneously assumed: state of ciruums- 

. tanees—Court in dealing with review petitions, if restricted to grounds mentioned 

in petition—Review, if oan be granted in part—Whole suit, if to be tried—Suit. 

against dead person, if competent—Suit, when instituted, tue 

A rent decree obtained by a landlord long after his estate passed to the Receiver, 

is infructuous, The estate, inclusive of the cause of jaction in the rent suit, vested in 

the Receiver, and, thereafter the Receiver was the only PENA competent to prosecuta 
the suit'and to obtain a decree against the tenants. 

Jagat Tarini v. Nabagopal (1) and Jotindra v. Sarfaraj (2) referred to. > 3 

It is the plain duty of every Court to recall an order-when itis apprised that 


* Civil Rule No. 3794 of 1910, against an order of Babu Kali Kumar Parkai, Bubor- 
dinate Judge of Patna, dated the 28th May, 1916, 


(1) (1907) 5 O. L. J. 210, 1. L. B.-B4 Cale, 305. PE as 3 
. (2) (1910) 14 O, W, N. 658, Sul, ope es os pyss M 
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the order has been made under an erroneously assumed state of circumstances essen- 
tially diferent from the true state of things, 


Tuffuszool v, Rughoonath (1), Radhey v. Mangni (2) and Udit v, Rashika P 
referred to, 

A Court when it deals with an application for review of judgment is not restricted 
to the grounds mentioned in the application ; the Court has wide powers and it is com- 
petent to the Judge dealing with an application for review to enlarge those grounds on 


oral application, if he is satisfied that there was a proper case on the merits for so doing 
and granting the review, 


Bhugwandeen v, Myna Baee (4) referred to. 
An application for review of judgment may be granted in part. It depends upon 


the circumstances of each case, whether the whole suit should be reopened or whether 
it should be tried only in part. 


Lhakoor Piosad vy. Baluck Ram (5) and Hurbans Sahye v. Thakoor Purshad (6) 
referred to, 


Obiter, A suit against a dead person is incompetent, It is considered as instituted 
on the day on which an application for substitution of the heirs of the deceased 
is made, 

Rule obtained by the Receiver. 

Suit for recovery of rent. 

The material facts and arguments appear from the judgment, 

Babus Omakalt Mukherjeeand Gones Dutt Singh forthe Petitioner. 

Babus Foges Chandra Roy, Kulwant Sahay and Khettra Mohan 
Sen for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside an order by 
which the Court below has refused to review its decision ina suit for 
rent. The lease on the basis whereof rent was claimed bythe plaintiff, 
appears to have been granted on the 30th November 1897 by Rameswar 
Koer to Radhe Koer, On the 16th Juneergo8 the present suit was com- 
menced by Rameswar Koer as executrix to the estate of Ratan Koer and 
as guardian of Bhubaneswari Koer who is beneficially interested in the 
Tikari Raj estate, for recovery of rent against Radhe Koer, the original 
lessee, and three other persons, the assignees of the leasehold interest. 
It transpired after the institution of the suit that Radhe Koer had died 
so far back as 1901. Consequently, upon application by the plaintiff, 
five persons were brought on the record as representatives in interest of 
Radhe Koer. It may be conceded that from the point of view of strict 
procedure, the suit as against Radhe Koer was incompetent, because at 
the time of its commencement she was dead. No objection, however, 
was taken to the so-called application for substitution, but it cannot be 
disputed that if any question of limitation arose, as against the substi- 
tuted defendants the suit would have to be treated as instituted on the 
day on which the application for substitution was made, that is, the 27th 
August 1908. Of the eight persons thus joined as defendants, the three 
assignees resisted the claim on the ground that the assignment in their 
favour was inoperative. Three of the five persons substituted in place of 


(3) (1871) 14 M, I. A. 40 (51). (4) (1867) 11 M. L A. 487 (498). 
(2) 11902) 60. W, N. 710. (5) (1882) 12 C. L. R. 64. 
(3) (1807) 6 O, L, J. 662. (6) (1882) I, L. R, 9 Cale, 209, 13 O, L, R, 285, 
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Radhe Koer contended that:ithey were not liable, because they were not Civil, 
the legal representatives of Radhe Koer. The other two persons brought 1911, 
on the record as her representatives in interest, did not enter appearance, Bh aes 
t 4 ubaneswari 
The result was that two issues were raised, namely, first whether the v. 
three contesting substituted defendants were liable as representatives of Ajodhya, 
Radhe Koer, and secondly, whether the relationship of landlord and Mookerjec, F 
tenant existed between the plaintiff and the assignee defendants. The srik 
Court answered both these questions against the plaintiff. The suit was, 
therefore, dismissed as against the three contesting substituted defendants 
on the ground that they had not been proved to be the representatives 
ininterest ofthe original lessee ; it failed also as against the assignees on 
the ground that the alleged assigument was inoperative inasmuch as the 
lease contained acovenant against alienation. The net result was an 
ex parte decree, made on the sth March 1909, in favoug of the plaintiff, 
against two only of the persons brought on the record as representatives 
in interest of the original lessee. On the 6th April 1909, the plaintiff 
Rameswar Koer applied to the Court to review this judgment. Mean- 
while, on the 12th November 1908 the present petitioner Bansi 
Singh had been appointed Receiver of the Tikari Raj Estate in 
the courseof an administration suit. He was not able, however, to 
obtain delivery of possession of the estate till the 28th January 
1909, and on the 22nd July 1909, he applied that he might be 
substituted in place of the plaintiff in the application for review. 
This was refused on the 31st July 1909, on the ground that asthe 
Receiver had been appointed before the application for review was 
made by the original plaintiff on the record, he could not be substituted 
in her place. The application for review next came to be heard on 
the. 28th August 1909, and was dismissed on the ground that as a 
Receiver had been appointed, it was no longer competent to the 
plaintiff to prosecute the application. The result was that the applica- 
tion of the Receiver to prosecute the application for review failed 
because it had been made too late, and the application of the plaintiff 
failed because her interest had vested in the Receiver. It is plain that 
the course pursued by the Subordinate Judge could not and did not 
conduce to the administration of justice. On the 23rd September 1910, 
the Receiver himself made an application for review of judgment, 
He was called upon to pay full Court-fees and his application was treated 
and accepted as valid upon payment of such sum on the gth January 
1910. The application was then heard and dismissed on the 28th May 
1910 by an order the propriety of which we are now invited to 
consider. : 
The application for review was made by the Receiver on the 
ground that, since the decision of the suit, an efrarnama, executed so 
far back as the 19th July 1901, had been discovered which showed 
conclusively that all the five persons brought on the record as ree 
presenta‘ives iu interest of the original lessee were interested in the 
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leasehold property. The parties, though called upon to produce the. 
document, failed to comply with the order of the Court; consequently a 
certified copy was placed upon the record. The Subordinate Judge 
does not appear to have been wholly satisfied that this evidence might 
not have been produced at the original trial, and inthis view, he has 
refused the application for review. Apart from the question of the 
correctness of this view, it has transpired in the course of the arguments 
addressed to us, that the Receiver had been appointed on the 12th 
November 1908, that is, long before the rent suit was decreed in favour 
of the plaintiff, on the sth March, 1909. That decree, it cannot be 
disputed, is infructuous. By operation of law, the estate inclusive of the 
cause of action in the rent suit had vested in the Receiver, and, there- 
after the Receiver was the only person competent to prosecute the suit 
and to obtain a decree against the defendants: Fagat Tarini v. Naba- 
gopal (1), Fotindra Nath v. Sarfaraj Mia (2). This by itself is a 
sufficient ground, why the review should be granted and the decree 
discharged. It has been strenuously argued, however, that this ground 
was not suggested in the application for review, and that, consequently,. 
this Court is restricted to one ground and one ground alone, namely, 
the discovery of additional evidence not available to the parties at the 
original trial, We are of opinion that this position cannot possibly be 
maintaned. In the first place, it is the plain duty of every Court to 
recall an order when it is apprised that the order has been made under 
an erroneously assumed state of circumstances essentially different from 
the true state of things: Zuffuzzool v. Rughoonath (3), Radhey ~. 
Mangni (4) and Udit v, Rashika (5), In the second place, as pointed out 
by their Lordships of the Judicial Committee in Ghugwandeen Doodey v. 

Myña Baéé (6), a Court, when it deals with an application for review of 
judgment, is not restricted to the grounds mentioned in.the application ; 
the Court has wider powers, and it is competent to the Judge dealing 
with an application for review, to enlarge those grounds on oral 
application, if he is satisfied that there was a proper case on the merits 
forso doing and granting the review. In the case before us, if the 
application for review is not granted, the gravest complications would 


result. As soon as an application for execution of the decree is made, 


an objection may, for instance, be taken that the decree was made in 
favour of a person, who, at the time it was made, had no subsisting 
interest ; and consequently the Court, under such circumstances, will 
not allow the decree to stand. 

= Weare clearly of opinion, however, that the review ought to be 
granted on the very ground on which the application was made. It was 
argued in the Court below, and the contention has been repeated in 
this Court, that under the efrarnama executed on the 19th July 1901, 
all the five persons brought on the record as representatives in interest 


(1) (1907) 60, L. J. 2701. L. R. 34 Cale, 305. (4) (1902, 6 0, W. N. 710. - 
(2) (1910) 14.0. W. N. 653. (5) (1907) 60. L. J. 682. ; 
(3) (1871) 14 M. I, A. 40 51) (6) (1867) L1 M. I, A. 487 (498), 
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of the original lessee were liable for the claim of the plaintiff. That 
ehrarnama was executed between parties who formed members of a 
family to which the lessee belonged. Prima facte, the execution of such 
an instrument would not in ordinary course come to the knowledge 
of the landlord. There is no suggestion that the lady who acted as 
guardian of the infant beneficially interested inthe estate, had at any 
time knowledge of this document. There is no suggestion also that 
the Receiver who was entitled to prosecute the rent suit after his 
appointment was in any way apprised of the instrument. Consequently, 
upon the discovery of such a document, the Court ought to afford an 
opportunity to the plaintiff or her representative to enforce her claim. 

It has been suggested finally that the ekrvarnama is of no assist- 
ance tothe plaintiff, because it deals with the properties of the husband 
of the lessee Radhey Koer, and does not in any way tduch the leasehold 
property. But it is not necessary for us to decide this matter at the 
present stage. In fact, this would be a proper question for examination 
after the application for review of judgment has been granted, 
We may point out, however, that it has beem argued on behalf of 
the petitioner that the ekrarnama makes the defendants liable 
‘because it deals with the mortgage security which was accepted by 
the original lessee from the assignees to secure payment of the unpaid 
balance of the consideration money ; in other words, if the mortgage 
interest divided by these five persons under this eġrarnama was taken in 
lieu of or in substitution for the leasehold interest assigned, it is conceiv- 
able that the present opposite party may find themselves bound to satisfy 
the claim of the plaintiffs, That, however, as we have already stated, is 
not a matter we can decide finally at this stage of the proceedings. It is 
sufficient to hold that there is no room for serious controversy that the 
original decree ought not to be allowed to stand. 


The question next arises, whether if the suit is reheard, it ought to 


be reheard only as against the five persons brought on the record as 
representatives in interest of the original lessee or also as against the 
assignees. No doubt as pointed out by this Court in the cases of 
Thacoor Prosad v. Baluck Ram (1) and Harbans Sahye v. Thakoor 
Purshad (2), an application for review of judgment may be granted in 
part. Butit must obvicusly depend upon the circumstances of each 
case, whether the whole suit should be reopened or whether it should be 
retried only in part. It has been strenuously contended here on behalf 
of the assignees that as theclaim has been dismissed against them on the 
ground that the assignment never took effect and as the discovery of 
new evidence cannot possibly make them liable, the suit ought not to be 
reopened so far as they are concerned. We are unable to accede to this 
contention for two reasons. In the first place, if the decree is set aside 
onthe ground that it was made in favour of a person who at the time 
had nosubsisting title, the entire decree must be set aside. In the second 


(1) (1882) 12 O. L. R. 64. . (2) (1882) L L, R. 9 Cale. 209, 180. L. R. 285. 
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Civil. place, the opposite parties brought on the record as representatives in 


Biar aa mangang, 


1911, interest of the original lessee may very well contend that as the suit was 
“~~~ _ dismissed against three of them on the ground that they could not be 
Bhubaneswari 


e « held -liable inany view of the case, they did not at that stage think it 

Ajodhya, necessary to enter into an elaborate examination of the truth or other- 

| Mookerjee, J. wise of theallegations made by the assignees that the assignment had 

— never taken effect. We are, therefore, of opinion that the application 
for review ought to be granted and the entire decree set aside. 

The result is that this Rule is made absolute and the order of the 

Court below set aside. We pass the order ‘which ought to have been 

made by the Court below, namely, grant the application and discharge 

the original decree as against allthe defendants. The record will be 

sent down so that the suit may be restored to its original number and 

retried in the presence of all the parties. The ehrarnama will be 

received inevidence and will be-considered in the decision of the ques- 

tions raised at the retrial. If it transpires that the Receiver has been 

discharged, the suit will be retried at the instance of the person now 

representing the estate. Each party will pay his own costs of these 

proceedings. l 
A. T. M. Rule made absolute : Decree set aside; Case sent back. 
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PRESENT : Lord Macnaghten, Lord Robson, Sir Fohn Edge 
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1912, MAHADEO PRASAD SINGH AND OTHERS. 

anan [ON APPEAL FROM THE HIGH Court OF JUDICATURE FOR THE NORTH- 
Poorid iiA: WESTERN PROVINCES, ALLAHABAD.J 

1911. Hindu Law— Mitakshara—Joint Hindu Jamily—Partition— Mother's share—Stridhan— 
No uombe r, 10 Succession to share given to a mother on partition. 

and 14. Under the Mitakshara School of Hindu Law, the members of a joint family effecting 


katutan gamana 


a partition may agree that a portion of the property shall be transferred to a widow by 
way of absolute gift as part of her stridhan so as to constitute a provision for her stridhan 
heirs, but in the absence of any such intention, property obtained by a Hindu widow on 
partition of the joint family property passeson her death to the heirs of her husband. 

Chhiddu v. Naubat (1) overruled, 

Mussumat Thakoor Deyhee v. Rai Baluk Ram (2), Bhugwandeen Doobey v. Myna 
Baee (3°, Chotay Lal vw. Chunno Lall (4), Bheo Shankar Lal v. Debi Suhai (53, and 
Lal Sheo Pertab Bahadur Singh v. Allahabad Bank .6 referred to. 

Appeal from a judgment and decree of the High Court of Judicature 
for the North-Western Provinces at Allahabad, dated the oth 
December, 1909 (7), which affirmed a judgment and decree, dated the 
14th December, 1907 of the Subordinate Judge of Gorakhpur. 


(1) (1901) I. L. R. 24 All. 67, -(4) (1878) E. R. 6. I. A. 35. 
(2) (1866) 11 M. I. A. 139. (b) (1903) L BR. 30 I. A. 202. 


(3) (1867) 11 M. I. A. 487. ' (6) (1903) L. B.‘30 I, A. 209. 
4 _ (7) (1909) I, L, R. 32 All. 258. i 
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The material facts appear from the judgment of their Lordships. 

Str Erle Richards, K. C., and Mr. Dube, for the Appellant: In 
Mitakshara, Ch. II, section 11, para. 1 the commentator Vijnanesvara, 
gives Yajnyavalkya’s classification of woman’s property. ‘ Any other” 
is a translation of ‘adi,’ which means ‘the like? In no place it is stated 
by Yajnyavalkya that the property acquired by a woman on partition of 
the joint family property becomes her sérzdhazn strictly so called. In 
para. 2 of the same section Vijnanesvara gives a further classification of 
woman’s property. This paragraph has been considered by the Courts 
in India and the Privy Council in cases where a woman acquired property 
by ‘inheritance,’ and it has been held that in Lhose cases the property 
inherited by a woman went on her death to the heirs of the person from 
whom she inherited it. The rule also holds good when a woman 
acquires property on partition : Mayne on Hindu Law and Usage, 7th ed., 
pp. 882, 820 and 822-826, sections, 658, 607 and 610; Mussumat 
Thakoor Deyhee v. Rat Baluk Ram (1), Bhugwandeen Doobey v. Myna 
Baee (2), Chotay Lall x. Chunno Lall (3), Mutita Vadujanadha Tevar v. 
Dorasinga Tevar (4), Sheo Shankar Lal v. Debi Sahai (5), Lala Sheo 
Pertab Bahadur Singh v. Allahabad Bank (6), and Principles and 
Precedents of Hindu Law, by Macnaghten, Vol. 1, p. 38. 


Until partition a woman has aright to maintenance only and the 
share given to her on partition is in lieu of her right to maintenance: 
Mayne on Hindu Law and Usage, 7th ed., pp. 703 and 837, sections 621 
and 518. 

[Mr. AMEER Ati: The share given to mother on partition during 
the lifetime of the husband goes to her as her strzdhaz as it is considered 
asa gift, but the share acquired en partition after the husband’s death is 
given to her in lieu of maintenance. There are cases to this effect in the 
Weekly Reporter.] 

The cases on the point are: Bent Parshad v. Puran Chand (7), 
Sheo Dayal Tewaree v, Fudoonath Tewaree (8), Lalljeet Singh v. Raj 
Coomar Singh (9), and Raja Baldeo Singh v. Koonwar Mahabeer 
Singh (10). Her share on partition goes on her death under the 
Dayabhaga School to her husband’s heirs: Sorolah Dossee v. Bheobun 
Mohun Neoghy (11); the same rule applies under the Mitakshara School. 
A woman, on the death of her husband, if she has no son, would take 
a life estate in the property left by her husband. Then, why should 
she take it absolutely, if she has sons? 

The only authorites in support of the decisions of the Courts below 
are: The Hindu Law of Marriage and Stridhan by Gooroodas Banerjee, 
(1) (1866) 11 M. I. A. 189, (172-174.) (6) (1908) L. R 30 I. A. 209, 

(217 and 218) 
(2) (1867) 11 M. I. A. 487, (504, 513 and 614.) (7) (1895) I. L R. 23 Cale, 262, (263 ) 
(3) (1878) L. R. 6 I. A. 15, (80 and 31.) (8) (1868) 9 W. B. 61, (63.) 
(4) (1881) L. R. 8 I. A. 99, (103 and 109.) (9) (1873) 20 W. R. 336, (340 ) 
(5) (1903) L. R. 801. A, 202, (205 and 206.) (10) (1866) 1 Asra H, O. R. 156, (187.) 
i (11) (1888) I. L. R, 15 Calc. 292, 
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and ed., pp. 305, 330 and 331; Chiddu v. Naudat (1); and Sre Pal 
Rai v. Surajbali (2). But it is submitted that these authorities are 
erroneous, 

Reference was also made to Mitakshara, Ch. I, section I, para. 13 ; 
and Ch. I, section 6, paras. 2, 3 and 6, 

Mr. DeGruyther, K. C, Mr. G. E. A. Ross, and Mr. A. P. Sen, 
for the Respondents: It is not enough to say that the property in 
question goes to the heirs of Gaya. But it is necessary to ascertain who 
those heirs are. Are they to be determined by considering who they 
were ai the time of Gaya’s death, or at the time of the partition or at 
the time of the widow’s death? Whether the property goes to the 
widow's heirs or her husband’s heirs, the question is whether the 
grandson is entitled to succeed withthe sons. The rule of succession to 
a woman's property is that it goes to her daughter, in their absence to 
her sons and in their absence to the grandsons. The argument that the 
property passes to Gaya’s heirs, is far fetched. Because the property 
here is divided and it could not revert to Gaya or his heirs. The 
property in question isa giftto the mother from the three sons and 
would go to her heirs on her death: The Hindu Law of Marriage and 
Stridhan, by G. Banerjee. (1879), pp. 314 and 320. The authority of 
the Mitakshara is paramount in this case. It provides that when a 
partition is made during the lifetime of the husband, the wife gets one 
share, and ifthe partition is made after the husband’s death the mother 
gets the share, which she would have got if the partition were made 
during the lifetime of the husband. There is no authority for saying 
that there is a distinction as regards her share depending upon whether 
she got it on partition made during thé lifetime of her husband or after 
his death. In either case she takes a share exactly the same as others 
do and she does not get it in lieu of maintenance. Succession to her 
share is governed by those rules which govern succession to woman's 
property : Mitakshara, Ch. I, section 7, paras. 1 and 2; Ch. II, section 1, 
paras. 31, 32 and 33, and Ch, II, section 11, paras I, 2and 12. Gift of 
money by a son to his mother for the purposes of maintenance of the 
mother is her stridkan and passes to her heirs: Mussamut Doorga 
Koonwar v. Mussamut Tejoo Koonwar (3). She could dispose of landed 
property acquired by means of money so given: Nellatkumaru Chetti 
v. Marakathammal (4). The property so purchased, if not disposed 
of by her, will pass to her strzd#an heirs: Subramanian Chetti v. 
Arunachelam Chetti (5), wherein the particular para. of the Mitakshara 
in question is discussed by the learned Judges, who say that there was 
no reason for holding that property vesting in a woman otherwise than 
by inheritance should be subject to the rule that it should pass to the 
heirs of the preceding owner on her death. What a woman takes on 
partition is her stridhan and passes to her stridhan heirs: Bhagir 


(1) (1901) 1. L. B. 24 All. 67, (3) (1866) 5 W. R. Mis. 53. 
(2) (1901) I, L, R. 24 All. 82. (4) (1876) I. L, B, 1 Mad. 166. 
(5) (1904) I. L. B, 28 Mad, 1, (6, 7). 
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Sibat v, Kahnufirav (1). It is contended that the cases of Mussumat 
Thakoor Deyhee v, Rat Baluk Ram (2), Bhugwandeen Doobey v. Myna 
Baee (3), Sheo Shankar Lai v. Debi Sahat (4), and’ Lal Sheo Pertab 
Bahadur Singh v, Allahabad Bank (5), cut down the authority of the 
Mitakshara in this case, but the Madras High Court, as already pointed 
out, has considered these cases and come to a different conclusion in the 
case of Subvamantan Chetti v. Arunachelum Chetti (6). Reliance is also 
placed upon Mayne’s Hindu Law and Usage, but Mr. Maynehas entirely 
omitted from consideration the several paragraphs and sections of the 
Mitakshara hereinbefore referred to. After distinguishing S#eo Dyal 
Tewaree v, Fudoonalk Tewaree (7) (where the partition had not actually 
taken place), Lalljeet Singh v. Raj Coomar Singh (8) and Bent Parshad 
v. Puran Chand (9), it was submitted that the question whether the 
widow took on partition her share by way of maintenance or as a portion 
of the inheritance is not decided: Mohabeer Pershad v. Ramyad Singh(to); 
Sorolak Dossee v. Bhoobun Mohun Neoghy (11) isa case decided under the 
Bengal School of law and it is not therefore an authority for the present 
case. Reference was also made to Brij Indar Bahadur Singh v. Ranee 
Janki Koer (12), and Srimatt Hemangint Dasi v. Kedar Nath Kundu 
Chowdhry (13). 

Str Erle Richards, K. C, in reply, further referred to Mitakshara, 
Ch. I, section 3, para. 8, and Ch. II, section 1, para, 33. 

The judgment of their Lordships was delivered by 


Lord Robson.—The question to be determined in this case is 
whether immovable property, obtained by a Hindu widow on partition 
of the joint family property under the Mitakshara law, is part of her 
stridhan in the narrow sense of that word, indicating her separate 
property or pecuitum which passes on her death to her own heirs; or 
is merely part of her s¢vzdhan in the wider sense in which the word is 
sometimes used, as indicating any property 1 in which she may have some 
right of proprietorship. 

The property in question originally belonged to one Gaya Parshad, 
who, with his three sons, formed a Hindu joint family governed by the 
Mitakshara law. He died leaving three sons and a widow, Dulhan 
Sahibzad Kunwari. One of his sons, Sheo Partap Singh, died in 1889, 
leaving a widow and his son, the plaintiff appellant. In 1894 partition 
of the joint family property took place, at the suit of the plaintiff, under 
the guardianship of his mother, and in that suit the Court apportioned 
one-fourth share of the family property to Dulhan Sahibzad Kunwari, 
who remained in possession thereof until her death on the 19th Novem- 


ber 1900. 
(1) (1886) I. L. R, 11 Bom, 285, (302 and 303,) 


(2) (1866) 11 M. I. A. 139. (8) (1873) 20 W. R. 336, 

(3) (1867) 11 M. I. A. 487. (9) (1895) I. L. R, 23 Vale, 279. 

(4) (1903) L. BR. 30 L A 202, (10) (1876) 20 W. R. 192, (195 and 196.) 
(5) (1903) L. R 301. A. 209. (11) (1888) 1, L. R. 23 Cale. 292, 

(6) (1904) I. L. R. 28 Mad. 1, (Gand 7.) (12) (1877) L. R. 5 l. A. 1. 

(7) (1866) 9 W. R. 161, (162.) (13) (1889) L, R. 16 L A, 118, 
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The plaintiff claims possession of one-third of the property thus 
held by her, on the ground that it passed, under the Mitaksharadaw, to 
the heirs of her husband, of whom he is one. 

The first two defendant respondents are the two surviving sons of 
Dulhan Sahibzad Kunwari, and their contention ‘is that the property 
acquired by their mother on the said partition was her séridhan or 
peculium so as to descend to her heirs. 

This raised the further question asto whether the plaintiff, whose 
father had predeceased Dulhan Sahibzad Kunwari, was one of her heirs 
or was excluded from her inhéritance by her surviving sons The 
Subordinate Judge decided both these issues in favour of the defendants, 
and that judgment was affirmed by the High Court at Allahabad. 

The sections of the Mitakshara dealing with the property of a 
woman have given rise to much controversy and some conflict of deci- 
sions. In Chapter 2,section II, para. I, of that treatise, Vijnanesvara 
sets forth Yajnyavalkya’s classification or description of woman's pro- 
perty as follows :— 


“What was given to a woman by the father, the mother, the 
husband, or a brother, or received by her at the nuptial fire, or pre- 
sented to her on her husband’s marriage.to another wife, as also any 
other [separate acquisition] is denominated a woman’s property.” 

In paragraph 2 of the same section, Vijnanesvara repeats in 
substance the six-fold classification given in paragraph 1, and then in 
place of the general words “as also any other” he substitutes a further 
enumeration as follows :— 


“ And also property which she may have acquired by inheritance, 
purchase, partition, seizure, or finding, aye denominated by Menu and 
the rest, ‘ woman’s property.’ ” 


This reference to Menu is not borne out by the quotation from 
that authority given in paragraph 4 (Section 11). Menu is there cited 
as making the same classification of the different kinds of “ woman's 
property” as that above given by Yajnyavalkya, and saying that they 
“are denominated the six-fold property of a woman.” 

This six-fold enumeration of the sources of a “.woman’s property,” 
as given by Yajnyavalkya and Menu, corresponds with the technical. 
or narrow signification of stridzan indicating property which is under 
her absolute control during life and on her death is descendible to her 
heirs. Do the same characteristics attach to a woman’s propery. 
derived from the additional sources specified by Vijnanesvara, vrz.. 
inheritance, partition, &c.? The words “any other” with which 
Yajnyavalkya concluded his enumeration are a translation of the word 
“tadi” or “adya,” which, according to Mr. Mayne (Hindu Law, 7th 
Ed., page 823) means “and the like.” In that view, Yajnyavalkya 
meant to limit his description of " woman’s property,” or stridhan, to. 
property acquired in any of the six modes he had just specified, or in 
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any other manner ejusdem generis with those modes. Vijnanesvara’s 
additional enumeration goes beyond that. When read with Yajnya- 
valkya’s description, it constitutes a practically complete statement of 
the means by which a woman can acquire property rights. Dealing 
with this extended signification of the term ‘woman’s property” 
Vijnanesvara says in paragraph 3 of the same section that it “ conforms 
in its import with “its etymology and is not technical.” In paragraphs 
2, 3 and 4, therefore, he is speaking of strzdhan in the wider sense. In 
paragraphs 5, 6 and 7, Vijnanesvara cites the description of ‘‘ woman’s 
property” given by Katyayana, which does not expressly profess to be 
exhaustive, but which closely approximates in character to that given 
by Yajnyavalkya and Menu, and does not include any of the heads 
(inheritance, partition, &c.) added to the list by Vijnanesvara in 
paragraph 2, Then comes paragraph 8, which gives rise to the diffi- 
culty. It runs thus ;—“ A woman’s property has been thus described. 
The author next propounds the distribution of it, ‘Her kinsmen take 
it if she die without issue.’ ” 

The rule of devolution prescribed by the author (Yajnyavalkya), 
to whom Vijnanesvara refers, was, so far as that author himself was 
concerned, no doubt intended to apply only to stzdhan in the narrow 
signification defined in paragraph 1, and not to the enumeration as 
expanded by the commentator in the concluding words of paragraph 2. 
It is, indeed, possible to read paragraph 8 as applying only to the more 
limited enumeration of Yajnyavlkya. When Vijnanesvara says, “a 
woman’s property has been thus described,” he may have been referring 
to the description given by his author and by Katyayana, and have 
intended to confine Yajnyavalkya’s rule of devolution to Yajnyavalkya’s 
classification. His language, however, in paragraph 8, when read with 
what he says in paragraphs 2, 3 and 4, is open to the meaning that a 
woman’s property, of whatsoever kind, descends always to her own 
heirs, It is difficult to adopt the latter construction in view of the 
undoubted fact that, as Sir Arthur Wilson -said in delivering the judg- 
ment of their Lordships’ Board in Sheo Shankar Lal w. Debi Sakat (1) 
“most of the old commentators recognise, with regard to the property 
of a woman, whether called siriďkan or by any other name, that there 
may be room for differences in its line of descent according to the mode 
of its acquisition.” 

So far as a woman’s acquisition of property by inheritance is 
concerned the matter is now clearly concluded by authority, and a con- 
sideration of the cases decided with regard to that item in Vijnanesvara’s 
additional enumeration will facilitate the task of dealing with the item 
of " partition ” in the same enumeration. 

In the case of Afussumat Thakoor Deyhee v. Rat Baluk Ram and 
others (2) it was contended that, in the provinces governed by the 
Mitakshara, the widow’s estate in her husband’s property was absolute, 

(1) (1903) L, R. 30 I, A. 206, (2) (1866) 11 M. I, A, 139, 
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and that she had full power to dispose of it. In support of that argu- 
ment reliance was placed on the concluding words of the second 
paragraph of section II, Chapter 2, of the Mitakshara above dealt with, 
viz., “also property which she may have acquired by inheritance.” 
Their Lordships, however, rejected the view that those words included 
such property as part of a woman’s stridhan so as to make it descendible 
to her heirs. They quoted, with approval, the proposition laid down 
by Sir William Macnaghten in his “ Principles and Precedents of 
Hindu Law,” Vol. I, page 38, where he say s:— 


“In the Mitakshara, whatever a woman may have acquired, 
whether by inheritance, purchase, partition, seizure, or finding, is 
denominated woman’s property, but it does not constitute her 
peculium” 


It was therefore held that a widow has no power of alienating any 
immovable property which she has inherited from her husband, and 
that, on her death, such property will pass to the next heirs of her 
deceased husband. Similarly, in Bhugwandeen Doobey v. Myna 
Baee (1) it was held that, by the Hindu law prevailing in Benares (the 
Western School), no part of the husband’s estate, movable or im- 
movable, forms portion of his widow’s stridan, and she has no power 
to alienate the estate inherited from her husband, to the prejudice of 
his heirs, which, at her death, devolves on them. Sir James Colville, 
in delivering the judgment of their Lordships’ Board, says: “Both the 
Vivada Chintamani and the Mayukha confine sividhanm within the 
definitions of Menu and Katyayana. They exclude property in- 
herited, and the other acquisitions which are comprehended in the 
last clause of the paragraph in the Mitakshara, but are excluded by 
Sir William Macnaghten.” 


This observation puts partition on the same footing as inheritance, 
so far as the rights of a widow are concerned. 


In Chotay Lall v. Chunno Lall and others (2) it was held that, 
under the law of the Mitakshara, a daughter’s estate inherited from the 
father is a limited and restricted estate only and not stridhan, so that 
upon her death the next heirs of the father succeed thereto. 


The cases on the question of a woman’s inherited property came 
under review by their Lordships’ Board in Sheo Shankar Laland 
another y. Debi Sahat (3) before referred to and Lal Sheo Fertad 
Bahadur Singh v. Allahabad Bank, Limited, and another (4). The 
construction of the Mitakshara was again considered, and it was held 
that, under the Hindu law of the Benares School, property which a 
woman has taken by inheritance from a female is not her stvidhan 
in such sense that on her death it passes to her stridhan heirs in the 
female line to the exclusion of males. 


(1) (1867) 11 M, I. A. 487, (3) (1903) L, R. 80 I. A. 206, 
(2) (1878) L. R, 6 I. A. 15. (4) (1903) L. R. 30 I. A. 209.. 
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Each of these authorities is inconsistent with the wide scope which 
the respondents, on their construction of the Mitakshara, seek to give 
to the definition of stridhan. 

The question now arises whether there is any substantial 
difference in principle between a woman’s property acquired by in- 
heritance and that acquired by partition. It is a question attended 
with some difficulties, especially in the construction of the Mitakshara, 
whatever view of it may be taken. While a family remains joint a 
woman has no right under the Mitakshara to a specific share of the 
family estate. She is only entitled to maintenance, or in due course 
to her customary inheritance, and if a partition takes place a mother 
gets a share equal to that of ason. If the share given to a widow on 
partition is given to her as a substitute for that to which she would be 
entitled upon inheritance, then, according to the foregoing authorities, 
it would seem reasonable that it should follow the same rule of descent 
and revert on her death to her husband’s heirs. If, on the other hand, 
it is given to her by way of provision for her maintenance, it seems 
equally reasonable that when the necessity for her maintenance has 
ceased the property should revert to the estate from which it was 
taken. Of course, the members of a joint family effecting a partition 
may agree that a portion of the property shall be transferred to the 
widow by way of absolute !gift, as part of her stridhan, so as to 
constitute a provision for her stridhan heirs; but, in the absence of any 
such intention, their Lordships do not feel justified in putting property 
acquired by a widow, on a partition of the joint estate, upon a footing 
different from that on which property coming to her by way of in- 
heritance has been placed. The contrary view was taken by the High 
Court at Allahabad in Chhiddu v. Naubat (1). The learned Judges 
in that case laid great stress upon Chapter I, section 6., paragraph 2, of 
the Mitakshara. Vijnanesvara there deals with the rights of a son born 
after the partition, and says that on the demise of his parents he 
obtains both their portions,— 

‘His mother’s portion, however, only if there be no daughter, 
for itis declared that ‘ Daughters share the residue of their mother’s 
property after payment of her debts’.” 

Again Chapter I, section 3 paragraph 8, runs as follows.— 

“It has been declared that sons may part the effects after the 
death of their father and mother. The author states an exception in 
regard to the mother’s separate property: ‘The daughters share the 
residue of their mother’s property, after payment of her debts’.”’ 

This paragraph refers only to the mother’s separate property or 
peculium whatever that may be. But it is by no means certain that 
either in that paragraph or in section 6., paragraph 2, the property 
coming to her by way of partition is necessarily included in that 
beculinm. 


(1) (1901) I. L, R. 24 All, 67, 
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That there is a distinction in the rules of descent between different 
kinds of a woman’s property, according to the mode in which it has 
been acquired, is‘beyond question, but the Mitakshara does not always 
discriminate between these different kinds of property, and inthe 
doubt that arises as to its precise intent and construction in reference 
to this point, the principle upon which the cases relating to inheritance 
have been decided appears to be a safe guide in dealing also with cases 
of partition. 


-In this view, it is unnecessary to discuss the second question as to 
whether the plaintiff was entitled to share in his grandmother's estate 
as one of her heirs equally with his uncles. 


Their Lordships will therefore humbly advise His Majesty that 
this appeal should be allowed; the decrees of the Courts below set . 
aside with cost8; and in lieu thereof a decree made in favour of the 
appellant for the one third of the share with mesne-profits which came 
to Dulhan Sahibzad Kunwari on partition and was held by her. 


The Respondents will pay the costs of the appeal. 


Messrs Barrow, Rogers and Nevill.—Solicitors for the Appellant. 
Messrs T. L. Wilson & Co.—Solicitors for the Respondents: 


J. M. P. Appeal allowed. 


PRESENT : Lord Macnaghten, Lord Robson, Sir Fohn Edge 
and Mr. Ameer Ali. 


NAWAB IBRAHIM ALI KHAN 
D. 
NAWAB MUHAMMAD AHSANULLAH KHAN AND ANOTHER 
AND 
NAWAB MUHAMMAD AHSANULLAH KHAN AND ANOTHER 
D 


NAWAB IBRAHIM ALI KHAN. 


[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB, | 


Kunjpura estate or riasat—Custom—Succession by primogeniture—Hffect of withdrawal 
by Government of the Chief's powers on the custom—Primogeniture. 

Heid, that succession to the Kunjpura estate went by the rule of primogeniture ; 
that there was nothing to show that the Government in withdrawing the civil and 
criminal powers, the chiefs had exercised prior to 1849, intended to make any alteration 
in their status or to vary the rule which bad governed the succession to the Kunjpura 
estate ; and that the withdrawal of those powers was no doubt due to the needs of 
administration, but that circumstance could not affect the custom under which the 
entire estate descended by the.rule of primogeniture to a single male heir. 

Two consolidated appeals from a judgment and decree of the 
Chief Court of the Punjab (December 21, 1906), which in part reversed 
a decree of the District Judge of ‘Karnal (November 30, 1904), in 
whose Court the plaintiffs, Nawab Muhammad Ahsanullah Khan and 
Muhammad Yusuf Ali Khan, brought a suit against the defendant 
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Nawab Ibrahim Ali Khan for partition and possession of four-fifths of 
the movable and immovable property left by one Nawab Muhammad 
Ali Khan, Jagirdar of Kunjpura, and for rendition of accounts. The 
District Judge dismissed the suit. The Chief Court, on appeal, 
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reversed the decree of the District Judge and ordered that the claim of Absanullah - 


the plaintiffs in respect of a portion of the property in dispute should 
be dismissed, and in respect of another porion thereof, should be 
decreed. 

The facts of this case are sufficiently stated i in thejudgment of their 
Lordships. ; 

Mr. DeGruyther, K.C, and Mr. G. E. A. Ross, for the Defendant 
Nawab Ibrahim Ali Khan: Both the Courts below have held that what 
the last holder Muhammad Ali Khan succeeded to was impartible, and suc- 
cession to it was governed by the family custom of the rule of lineal 
' primogeniture. These are concurrent findings, which are binding 
unless it can be shown that there is an error in law: Sundaralinga- 
sawmi Kamaya Naik v. Ramasawmit Kamaya Naik (1). 

The question is whether succession to the accretions to the estate 
made after 1849 by the last holder from the profits of the estate to 
which he succeeded, is also governed by the rule of primogeniture. The 
first Court has answered the question in the affirmative, but the Chief 
Court has come to a contrary conclusion and held that succession to 
the property so acquired is governed by the ordinary rules of succession 
under the Muhammadan law. The evidence, however, establishes that 
succession to what the holder succeeded as well as to what he acquired 
has been governed from time immemorial by the rule of lineal primo- 
geniture: see also ‘Chiefs and Families of note in the Punjab,’ by 
Colonel Massy, revised edition 1909, pp. 14, 15, 17,18 and 19. The 
other members are entitled only to grants for maintenance. There is 
no evidence to show that whenin 1849 the -Government took the 
powers enjoyed by the Chief away from him, there was any intention 
on the part of the Government to iteler with the family rule of 
succession that existed at that time. In the absence of any evidence 
of such an intention, the presumption is that the old custom of succes- 
sion to all the property, whether inherited or acquired, according to 
the rule of lineal primogeniture is still in forte: Baboo Beer Pertad 
Sahee v. Maharajah Rajender Pertab Sahee (2) and Ram Nundun 
Singh v. Maharani Fanki Koer (3). The Chief Court has relied upon 
the judgment of that Court in the case of Sardar Muhammad Afzal 
Khan v. Nawab Ghulam Kasim Khan (4), but then the properties in 
question were held under different titles. That case is not, therefore, 
applicable here. If the owner of an estate, the devolurion of which is 
governed by a family custom, does not in his lifetime alienate the 


(1) (31899) L. BR. 26 I, A. 56, 

(2) (1867) 12 M. I. A. 1, at pp 34, 35 and 26. 

~ (3).1902) L, R. 291. A.:178, at p. 193. 

(4) {1903),L. R. 80 L:A. 190:; 1.1L. B. 80 Calo, 843, at p, 844 et seq. 
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property acquired by him, as it has been in this case, or dispose of it by 
will, or leave behind him some indication of a contrary intention, the- 
presumption is that he intended to incorporate it with the family. 
estate ; Lakshmipatht v. Kandasami (1), Sarabjit Partab ‘Bahadur 
Saft v, Lndarjit Partab Bahadur Sahi (2) and Thakur Ishri Singh ve 
Baldeo Singh (3), The family custom governing succession is personal: 
law, to which the parties are subject. The custom does not apply to. 
the property, and as there is not a single instance to show that succes-, 
sion to any part of the estate, whether inherited or acquired, has been 
governed by any rule or law other than the rule of lineal primogeniture, 
it is submitted that the estate is not partible and succession to the 
whole of it is governed by the family custom: Sarabjit Partab Bahadur 
Sahi v..Indarjit Partab Bahadur Sahi (4) and Kachi Kaltyana 
Rengappa Kalgkka Thola Udayar v. Kachi Yuva Rengappa Kalakka, 
Thola Udayar (5). l ; 

Sir Robert Finlay, K. C., and Mr. O'Gorman, for the Plaintiffs : 
The property of the Kunjpura estate consists of the jagir and zemindari 
lands. No claim is made by the plaintiffs in respect of the jagir lands. 
The zemindari lands were acquired by various holders of the jagir. 
lands subsequent to the year 1776 A.D, when a sanad of jagir lands 
was granted to the then Chief. These zemindari lands do not appertain 
to rzasat, They are the personal property of the holder and succession, 
to them is governed by the ordinary rules of succession under the 
Muhammadan law. In 1852, Mr. Lawrence (afterwards Lord Lawrence), 
as a member of the Board of Administration, which was the highest 
judicial authority at the time, as no law Courts were then established, 


‘decided that the zemindari rights did not belong to the estate, and that 


succession to them- should be according to Muhammadan law. Unless 
it is clearly, established by the defendant that the zemindari rights are 
taken out of Muhammadan law for the purposes of succession, the 


. plaintiffs are entitled to succeed, and it is submitted that the custom 


set up is not established. This is not a case of concurrent findings. It 
is a question of law, viz., whether there is any evidence to support the 
findings. It is submitted that there is none. Reference was made to 


t Chiefs and Families of note in the Punjab,’ by Colonel Massy, revised 


ed. 1909, pp- 11 and 17. ; 

There is no evidence, as contended, that succession to the proper- 
ties bought from the income or profits of the estate is governed by the 
rule of lineal primogeniture. If there is such a custom, it could only 


apply to the villages granted as jagir, but it could not apply to the 


subsequently acquired properties. The defendant, in order to take 


advantage of the custom, must prove that accretions were incorporated 


.with the jagir estate. But he has failed to establish that. . The cases of 


Baboo Beer Pertab Sahee v. Maharaj Rajender Pertab Sahee (6), Ram 


1892) L. L. B.,16,Mad 54, at p. 59. (4) (1904) I, L. R. 27 All. 203. . 
is (1904) L L. Ri 97 AN, 203, 251 and 252, (5) (1903) 2 O. L. J. 281, L. B. 821, A. 261. 
(3) (1884) LK. 11 1. A. 185, at p. 148. (6) (1867) 12 M. 1, A, 1, E 
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Nundun Singh v. Maharani Fanki ‘Koer (1) and Kachi Kaltyana hes 
Rengappa Kalakka Thola Udayar (2), which are relied upon, relate to “1912. 
the case of a Raj, which was confiscated by the Government and ‘then ‘Torabion Ali 
‘granted to another by a fresh grant: Here the circumstances are quite 
different and those cases do not apply.’ The cases of Lakshmipatht v. 
Kandasami (3), Sarabjit Partab Bahadur Sahi v. Indarjit Pariab 
‘Bahadur Saji (4) and Thakur Ishri Singh v. Baldzo Singh (5) are 
cases under Hindu law and have no application, The custom estab- 
lished in connection with the Tonk estate in Mahammad Afzal Khan v 
Ghulam Kasi Khan (6) cannot apply to this case. 

‘ In 1849, on the withdrawal by the Government of the. powers of 
the Chief the riasaf ceased to exist. It has since then continued in 
mame, The consequence is that the custom, if any, ceased to apply to 
the property existing prior to 1849 and also to the property acquired 
since then, there is no reason for saying that the Muhammadan law of 
succession did not apply when the vzasat ceased to exist. 
io Mr. DeGruyther, K.C., replied. i 
©- The judgment of their Lordships was delivered by 
$, Mr. Ameer Ali,—The sole question for determination involved 
in these two appeals relates to the rule of succession applicable to the 
Kunjpura estate lying in what are called the Cis-Sutlej Districts of the 
Punjab, s 

The Kunjpura rzasat lies about 100 miles to the north of Delhi, in 
the District of Karnal, and was founded in the first half of the 18th 
century by an Afghan soldier of fortune of the name of Najabat Khan, 
who, like many other adventurers, native and foreign, had taken 
advantage of the troublous times when the whole fabric of the Mogul 
Empite had fallen to pieces to carve out a small principality for himself. 
In 1748 he obtained a sanad from the Afghan conqueror Ahmed Shah 
Abdali, also called Durani, then in the height of his power in northern 
India, granting him a “ hereditary 7agzr” of the villages, 149 in number, 
of which he was in possession at the time. The villages were declared 
` to be ám, or revenue-free, and he was to enjoy thenceforth the 
revenue payable to the Imperial Government, subject to the obligation 
of maintaining order in his z/aga or possessions. 

It is not disputed that the chiefship has from the time of Najabat 
descended in the male line to a single heir, and that heir has been 
invariably the eldest son, save in one instance, where the deceased rats 
left no issue, and was succeeded by his eldest surviving brother. 

‘ Nawab Muhammad Ali Khan, the seventh in descent from Najabat 
Khan, succeeded to the BAWANA in the year 1849. He died in 1886, 
leaving several sons, three of whom only are now surviving, w2%., the 
defendant Ibrahim Ali Khan, the eldest, and the two plaintiffs, respon- 
dents in the first appeal. 


‘A ban NAK; 
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He left also three daughters,-but both parties are agreed that by 
the custom of the family they receive no share in his inheritance. 
The defendant was a minor at the time of his father’s death, and 
during his minority the Court of Wards managed the estate. In. ig 
he attained majority and assumed charge of the properties. 

The plaintiffs claim that under the Mahommedan law, -which ‘hey 


allege governs the succession in their-family, they are entitled to shares 
in the Kunjpura estate, and they brought this suit against the defen- 


dant in the Court of the District Judge of Karnal for partition, posses- 
sion, and “rendition of accounts.” 

The defendant contested the action on the allegation: that the 
estate of Kunjpura was an impartible riasat or principality which had, 


been recognised as such by the sovereign power, and which had 


descended under the custom governing the family by the rule of 
primogeniture, and that the younger male members had no title beyond 
a claim to reasonable maintenance, 

It will be noticed that both parties allege the existence of a custom 
at variance with the Mahommmedan law with regard to succession in 
their family ; the plaintiffs restrict it to the exculsion of females from 
inheritance, whilst the defendant asserts that it extends to the younger 
male members. 

The District J udge found in favour of the custom alleged by the 
defendant, and dismissed the plaintiffs’ suit. “On appeal, the learned 
Judges of the Chief Court have affirmed the view of the District, Judge 
in respect of all property that appertained to the rvzasaz prior to 1849, 
holding that the custom set up by the defendant, which they found 
established, clearly applied to it. But they were of opinion that as in 
that year the Government withdrew fromm the chiefs of Kunjpura the 
quasi-sovereign powers they had hitherto exercised, “the chiefship. 
ceased as an independent entity,” and consequently lands and property 
acquired by the Nawab after 1849 were not subject to the same rule of 
succession as was applicable to “lands which once appertained to the 
chief as chief.” 

In this view they decreed the plaintiffs’ claim in respect of their. 
shares under the Mahommedan law in the latter properties. 

Both parties have appealed from the decree of the Chief Court. 
The defendant contends that the learned Judges are in error in drawa 
ing a distinction between the properties held before and those acquired. 
after 1849, and that the custom, the existence of which has been. found, 
by both the Courts in India, applies to all property, The plaintiffs on 
the other hand urged that the custom alleged by the defendant, on. 
whom the onus lay, has not been established; and that in any, event- 
the effect of the withdrawal in 1849 from the chiefs of all civil and 
criminal powers was to reduce their status to that of private citizens, 


-subject to their ordinary personal law. That, in substance represents 


the contentions of the parties belong: this Board. 
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The Chief Court has traced the history of the Kunjpura family 
with much care and discrimination. Tneir Lordships do not, therefore, 
propose to discuss the evidence at any length, for they find it established 
beyond doubt that the estate of Kunjpura has, ever since the time of 


857, 
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Ibrahim Ali 
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Najabat, descended to a single heir, who has been recognised as the Ahsanullab, 


chief of an impartible 7zzasai, which is the Arabic or Mussulman 
synonym of the Hindu word raf; and that attempts by junior members 
of the family to obtain shares in the rzasat properties have invariably 
failed. The two instances on which the plaintiffs rely as showing 
allotment of shares to junior cadets of the family appear totheir Lord- 
ships to be clearly opposed to their contention. The first is the case 
of Karam Sher, the second brother of Gulsher Khan, third in descent 
from Najabat, who obtained under circumstances that cannot be ascer- 
tained at this distance of time, several villages which were separated 
from the jagir, and are still held by his descendants. There is nothing, 
however,:to show that the villages Karam Sher received bore any 
relation to the share he would have been entitled to on partition under 
the Mahommedan law. Nor does it appear or is even alleged that 
Gulsher Khan’s brothers other than Karam Sher obtained any share of 
the family properties. In 1851, whilst the Dastur-ul-amal or settlement 
records of these villages were in course of preparation, Nizam Ali Khan, 
the son of Karam Sher, applied to have his name entered as Jagirdar of 
the villages in question. His application was resisted by Nawab. 
Muhammad Ali Khan, who was then the rats of Kunjpura, on the, 
ground that the villages held by the applicant had been given to him 
for maintenance, and that they should revert to the chief on his (the 
applicant’s) death without male issue. The Commissioner of the Cis- 
Sutlej States, within whose jurisdiction Kunjpura lay, after recording 
the Nawab’s objection, made the following recommendation to Govern- 
ment :— 

_’“Y think that all the villages and land possessed by the younger 
branches of the family should be held and recorded to be component 
parts of the chief’s integral estate, that while the present incumbents 
or any of their descendants are living, the chief be altogether debarred 
from disturbing or interfering with their possession, and that, on failure 
of issue in any branch, the lands composing the maintenance (guzarah) 
- of that branch revert to the chief’s integral estate, in place of lapsing 
-to the Government, as they would do, were they severed from that 
estate. The Dastur-ul-aml would thus be drawn in the name of the 
Nawab Rais (the chief).” 


The Commissioner’s view was accepted and affirmed by Government. 


on the 31st October 1851, and the final order was passed by him on 
the 17th November following. It is clear, therefore, that neither the 
Government nor the chief ever recognised that the villages received- 
by Karam Sher were in lieu of his share by right of inheritance under 


the Mahommedan law. On the other hand it was alleged on the first_ 
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opportunity that offered itself that the villages had been granted to 
Karam Sher and his male descendants for maintenance, and that they 
were to revert to the vzasa¢ on the extinction of his male line, and this 
contention was accepted and affirmed by the Government. 

The other instance is that of Ghulam Muhay-ud-din Khan. 
Gulshe: died in 1864, leaving several sons, of whom the eldest, Rahmat 
Khan, succeeded to the rzasaz, Quarrels then broke out between him 
and his second brother Ghulam Muhay-ud-din about the latter’s claim 
for maintenance, which at last became so violent that the British 
authorities, who had in the year 1806 assumed charge of the Cis- 
Sutlej districts, were compelled to interfere. The dispute between 
Rahmat Khan and Ghulam Muhay-ud-din was referred to the arbitra- 
tion of the Resident at Delhi, Mr. Metcalfe (afterwards Sir Theophilus 
Metcalfe) and Mr. Fraser. As a result of the arbitration Ghulam 
Muhay-ud-din obtained a number of villages yielding a considerable 
income. Upon the evidence their Lordships have no hesitation in 
agreeing with the Chief Court that he received them in lieu of main- 
tenance. In fact some years later, when a younger brother applied 
for maintenance out of the properties in the possession of Rahmat 
Khan and Ghulam Muhay-ud-din respectively, the latter objected to 
his being made liable on the ground that he himself had obtained for 
maintenance the villages held by him, and he was accordingly exempted 
from the obligation of contributing towards- the younger brother’s 
maintenance, 

Ghulam Muhay-ud- -din died in 1841, and a ne was put forward 
on behalf of his minor son, Muhammad Yar Khan, to the possession of 
all the villages that had been held by, him. But apart only was 
assigned to Muhammad Yar Khan for his maintenance, whilst the rest 
reverted to the chiefship. 

As already observed, these two cases, far from supporting the | 
plaintiffs’ allegation, appear to their Lordships to be quite opposed to 
it. No other evidence -has been referred to to suggest that there 
has ever been a division of the estate in accordance with the 
rules of the Mahommedan law since the time of Najabat Khan. 
It was, however, contended, on behalf of the plaintiffs that al- 
though the agir may be impartible and descendible by the rule 
of primogeniture, the zemzndarz rights in the villages comprised in the 
jagir cannot be so treatéd in the absence of clear evidence of custom 
applicable to them. In support of this contention reliance was placed 
on the dictum of Mr, Lawrence (afterwards Lord Lawrence) pro-- 
nounced in 1852 in a case which had come before him as a member 
of the Board of Administration. Janbaz Khan and Shahbaz Khan, two 
younger sons of Rahmat Khan, had preferred a claim for shares in the 
semindari rights in one of the villages appertaining to the Kunjpura 
estate. Their application was dismissed by the Commissioner. On 
appeal to the Board Mr. Lawrence expressed- himself as of-opinion ; 
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“That zemiidard rights did’ not belong to the estate, that, like 
ether. movable or immovable property, it should be given by right of 
inheritance according to Muhammadan law, and that all the descen- 
dants of Nawab Rahmat Khan, who had acquired this semindart, had 
rights in it.” 

The other members appear to have concurred in this view. But 
the final decision was made dependent on the determination of the 
question whether Janbaz and Shahbaz had.ever .beén in possession of 
the shares which they claimed should be recorded in their names. 
They were found, however, never to have been i in possession, and their 
claim was finally dismissed.. 

The opinion of Mr. Lawrence, however deserving of NA 
affords, therefore, little assistance in deciding the question whether the 
zemindart. rights are subject to a different rule of succession from the 
jagir. The opinion was, in the result, ineffective, and seems never’ to 
have been accepted or acted upon in the course of the constant claims 
the junior members of the family have put forward to a share in the 
estate. The decisions in the later cases lay down in explicit terms 
that the -zemndart rights belong to the rzasaz. Similarly, it is recor- 
ded in the Wayzb-ul-arz that “the entire dzswadari, zemindari, and 
yjagirdari rights are possessed by the Nawab.” Any other conclusion 
would not only be inconsistent -with the policy which the Government 
has maintained for nearly a century towards these rzasa/s, but in the 
end would prove positively destructive to the chiefships. 

It remains, however, to consider whether the view taken by the 
Chief Court with regard to the rule of succession to acquisitions made 
by the chiefs after 1849 is swell founded. After holding that the 
custom set up by the defendant Nawab is made out as regards all 
property which can be shown to have formed part of the estate before 
1849, the learned Judges proceed to say : 


“ As regards lands subsequently acquired we think the case is 


different. The custom owed its rise and razson détre to the existence 
of the estate and the exigencies of chiefship. A family custom, -res- 
‘pected by the authorities and fully established as accompanying the 
chiefship, must be held to obtain as regards the estates of the chief- 
ship as such. But when the chiefship ceased as an independent 
entity, it was not only privileges but duties and liabilities also which 
were abrogated, and we do not think that lanis and property acquired 
by the Nawab after 1849, with income, which he was admittedly 
competent to deal with as he pleased, can be held to be subject to the 
same rule of succession now as the land which once appertained to the 
- chief as chief.” 
Their Lordships regret to be unable to follow the reasoning on 
which the view expressed by the learned Judges proceeds, or assent to 
“the conclusion at which they have arrived. There is nothing to show 
that the Government in withdrawing the.civil.and criminal powers the 
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chiefs had hitherto exercised, intended to make any alteration in their 
status or to vary the rule which had governed the succession to the 
Kunjpura estate. The withdrawal of those powers was no doubt due 
to the needs of administration, but that circumstance cannot affect the 
custom under which the entire estate descended by the rule of 
primogeniture to a single male heir. 

On the whole, their Lordships, are of opinion that the appeal of 
the defendant Ibrahim should be decreed and the plaintiffs’ suit dis- 
missed. “They will accordingly humbly advise His Majesty to dis- 
charge the decree of the Chief Court, and to restore that of the 
District Judge, dismissing the plaintiffs’ suit. 

The plaintiffs will pay the costs of these appeals. 

Messrs. Hartcup and Davis.—Solicitors for the Defendant. 

Messrs 1. .L. Wilson & Co.—Solicitors for the Plaintiffs. 


J. M. P. SANA allowed and cross-appeal dismissed. 


APPELLATE CIVIL. 


‘Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf.. 
MANINDRA NATH MANDAL AND OTHERS 
v. 
MAHANANDA ROY AND OTHERS." 


Ar bitration—Agr eement to refer— Addition of name— Conduct of par DA Kn 
not deciding a particular question—‘Certum est reddi’—Arbitrator giving rules 
for calculating but not stating result— Ministerial aet—Reception af written 
statement— Witnesses, tendering of —Arbditraturs not signing at the same ‘time-——No 
provision for appointment of wmpire—Death of one party—Prirate arbitration— 
Nunc pro tune. > r - 

Where the agreement between the parties was that the matter in difference 
between them should be referred to the arbitration of one person only, and one of the 
parties inserted in the instrument the name of a second gentleman, the other party, if 
without any objection, he submitted to the arbitration of both the gentlemen, cannot 
repudiate the position he deliberately took before the arbitrators, 

Sheonath v. Ramnath (1) referred to. 

In order to invalidate an award for not deciding a particular question, it must be 
established that the point was specifically stated and brought to the notice of the 
arbitrators.. 

_ | Ifthe arbitrator has given rules for caloulating the amount of money to be paid, 
without stating the result of such calculation, the award is sufficiently certain, on the 
principle that that is sufficiently certain which can be made certain, 

- Arbitrators bave power to do singly acts of a ministerial nature. 
tion of a written statement by one of the arbitrators is not a judicial act. 

In order to make out a case entitling a party to impeach the award, the witness 


A mere recep- 


‘must be distinctly tendered to the arbitrators. 


Where on a reference to arbitration, the case was regularly heard .by all the arbi- 


‘trators sitting together, and an award was drawn up and signed by them, the fact that 


the arbitrators did not sign the award at the same time did not invalidate the award. 


* Appeal from -Original Order No. 329 of 1909, against tre order of Babu Gopal 
Chandra’ Bosu, Subordinate: Judge of, Bankura, dated the 261h rath 1€09.. 


< : (1) (1865y 10 M, Í. A, 413 (426). eo eo ey 


Vou. XV.) HIGH COURT, 


Wade v.. Dowling (1) and Joy Mungul v, Mohun Ram (2) not followed. 

Bhabasundari v, Makhunlal (8) followed. 

A submission to arbitration is not bad, simply because no provision has been made 
therein for the appointment of an umpire in the event of difference of opinion between 


the arbitrators.t 
The principle of nuno pro tune is applicable to proceedings before arbitrators. 


There is no difference in principle between the oases where the reference to arbitra- 
tion was filed in Court and where the whole of the proceedings before the arbitrators 
was upon a private submission: 

If the intention of the parties to arbitration was that not merely themselves but 
their representatives in interest should be bound by the decision of the arbitrators, the 
reference does not stand revoked merely by the death of one of the parties. If the 
hearing was not completed, the representatives of the deceased party should be brought 
on the record and be made. parties to the submission, 

Appeal by the Defendants. 

Application to file an award under clause 20, Sch. II of the Code 
of Civil- Procedure. 

The material facts and arguments appear from the judgment. 

Babu Satis Chandra Mukerjee for the Appellant. 

Babus Umakah Mukerjee and Foy Gopal Ghosha for the 
Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal under section 104 of the Code of 
Civil Procedure of 1908 against an order made under clause 3 of the 
second schedule of the Code. It appears that the parties to this 
proceeding made a submission to arbitration on the 2nd August 1907. 
The arbitrators gave their award on the 21st March 1908, Onthe 15th 
May following, the respondents before us applied to the Court under 
clause 20 of the second schedule of the Code to file the award. 
Objections were taken by the appellants, and were of all conceivable 
descriptions. The Subordinate Judge has considered these in detail 
and overruled every one of them. The defendants have now appealed 
to this Court, and on their behalf the decision of the Subordinate 
Judge has been assailed substantially on eight grounds; namely, #754, 
that there was no valid submission to arbitration, because by the fraud 
of the respondents, the name of Babu Kulada Prosad Mukherjee was 
inserted in the submission, whereas it had been agreed upon between 
the parties that the matters in difference between them should be 
referred to the arbitration of one gentleman only ; secondly, that the 
arbitrators had decided matters not included in the submission ; ¢hzrdly, 
that the award is vague and uncertain and also defective, because the 
arbitrators had left undecided matters included in the submission ; 
fourthly, that the arbitrators were guilty of misconduct, inasmuch as 
one of them received a document in the absence of his colleague and 

of the opposite party; ffthly, that the arbitrators have improperly 

(1) (1854) 4 El & Bi. 44, (2) (1869) 12 W. R 397. 


. (8) (1871) 8 B. L. R., 128, 
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refused to take important evidence ; szxth/y, that the award was void, 
because it was not signed by both the arbitrators at the same time and 
place ; seventhly, that the reference to arbitration was void, because 
there was no provision made therein for the appointment of an 
umpire ; and, erghêhiy, that the award was void, because it had been 
made after the death of one of the parties to the submission. 

In support of the first ground, it has been contended that the 
agreement between the parties was that the matters in difference 
between them should be referred to the arbitration of one person only, 
namely, Babu Binode Behary Mandal, and that after this had been 
settled, the plaintiffs respondents fraudulently inserted in the instru- 
ment of submission, without the knowledge of the appellants, the 
name of Babu Kuloda Prosad Mukherjee. The Subordinate Judge 


- has examined the evidence on this part ofthe case, and has come to 


the conclusion that the allegation of the appellants has not been 
established. He has relied upon one very material circumstance, 
namely, that the appellants, without any objection, submitted to the 
arbitration of both the gentlemen named. This circumstance shows 
conclusively that the allegation of the plaintiffs is not true. The 
conduct of the appellants further shows that if there was any fraud on the 
part of the respondent, the appellants waived all objections on this 
ground even after they had been apprised of what had happened. 
The explanation submitted by the learned vakil for the appellants is 
that after the defendants became aware that the name of Babu 
Kuloda Prosad Mukherjee had been entered in the deed of submission, 
they did not think it wise to make any protest and accepted the 
position that he was a validly appoirfted arbitrator. In our opinion, 
if the facts are such as stated by the learned vakil for the appellants, 
it is no longer open to them to repudiate the position they deliberately 
took up before the arbitrators: Sheonath v. Ramnath (1). The 
first ground is, therefore, unsustainable. 

In so far as the second objection taken by the appellants is 
concerned, it is in fact contradictory in part to the third objection 
urged on their behalf. It has been urged that the parties agreed to 
refer to the arbitrators the question of the disputes in respect of certain 
conveyances and it was never their intention to submit to the 
arbitrators all disputes between them relating to the estate of Kartick 
Prosad and Krishna Prosad. The terms of the submission, however, 
negative this contention. The document of submission states expressly 
that the arbitrators were appointed tosettle the dispute between the 
parties regarding the properties left by Kartick Prosad and Krishna 
Prosad, and in the schedule to the instrument, the whole of the 
properties left by these two persons is described as the subject matter 
ofthe arbitration. There is no substance, therefore, in the second 


objection, 


(1) (1865) 10 M.I. A. 413, ,426), 


Vor. XV.j HIGH COURT. 


In so far as the third objection is concerned, the argument is 
divisible into two branches. It has been contended in the first place 
that the award is defective, because the arbitrators have omitted to 
decide the matters im controversy between the parties in respect of 
three specified properties. In so far as one of these properties is 
concerned, namely, the homestead and the adjacent lands, the matter 
has been decided by the arbitrators, but apparently in respect 
of the other two properties, namely, Bagmora and some jungle 
Jands, the matter has not been expressly decided by the arbitrators. 
On this footing it has been argued by the learned vakil for the appel- 
lants that the award is bad in its entirety, because the arbitrators have 
left undecided the question relating to a portion of the matters in 
difference. But it must be observed in this connection that it does not 
appear to have been brought to the notice of the arbitrators that there 
was any dispute between the parties with regard to these properties, 
The objection undoubtedly was not taken before the Subordinate 
Judge in the Court below, when the award was assailed on numerous 
other grounds. Consequently the principle laid down in the cases of 
Middleton v. Weeks (1) and Elisom v. Rolfe (2) is applicable. That 
principle is that no objection can be made to the award if the arbitra- 
tor determines all questions brought before his notice, though there 
are other matters within the scope of the submission to which his 
attention has not been drawn. In other words, as stated in the case of 
Rees v. Waters (3) in order to invalidate an award for not deciding a 
particular question, it must be established that the point was specifi- 
cally stated and brought to the notice of the arbitrators. The first 
branch of the third contention therefore fails. 

In so far as the second brarfch of the third contention is concerned, 
our attention has been invited to the fact that there are blanks in two 
places in the award. It has. also been pointed out that in two other 
places the arbitrators have decided that certian lands are to be held 
under tenancy right in respect whereof the rent is left unascertained. 
Finally, it has been observed that, in another instance, the rent is 
assessed at one rupee, but it is not specifically stated to whom that 
rent is payable. It may be conceded that at first sight it does appear 
that the award is open to the objection of vagueness and uncertainty 
by reason of the defects mentioned. But upon closer examination, it’ 
appears that there is no substance in any of these alleged defects. 


With regard to the first item, the arbitrators have laid down the 
principle upon which the sum payable has to be ascertained. The. 
arbitrators have overruled the contention that the darputnidars under 
the document executed by Brahmomoyee and Umamoyee on the 2nd 
Septem ber 1902 had made payment of the rent alleged by them. The 
amount of rent payable by the darputnidarsto the zemindar can be 


(1) (1618) Cro, Jac. 200, _(2) (1805) 2 Smith 459, 
(3) (1847) 16 M. & W. 263, 
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ascertained without any difficulty from the darputni lease. The arbi- 
trators have also laid dawn in detail the principle upon which the 
particular set off has to be allowed, though they have not made out the 
actual calculation and have left a blank where a particular figure ought 
to have been inserted in their award. Under such circumstances, we 
are not prepared to hold that there is any real uncertainty in the 
award :. Higgins v. Willes (1), Hopcraft v. Hickman (2) and Beale v. 
Beale (3). The principle is that if the arbitrator has given rules for 
calculating the amount of money to be paid, without stating the 
result of such calculation, the award is sufficiently certain, on the 
principle that, that is sufficiently certain which can be made certain. 
[Broom on Legal Maxims, 1911, p. 478.] Asan illustration of this 
Rule, reference may be made to the case of Beale v, Beale (3) in 
which an award was made that one party should pay to the other all 
such moneys as he had expended in the prosecution ofa suit. The 
award was held to be sufficiently certain, because the amount could 
be ascertained from the attorney’s bill. The principle applicable to 
cases of this description was lucidly stated by Mr. Justice Cushing in 
the case of Strong v, Strong (4) : “where it is laid down as a principle 
of law that an award should be final, the meaning is not that nothing 
shall remain to be done to complete the execution of the award, but 
that the thing to be done shall have been determined and defined toa 
reasonable certainty.” The division in that case was to be of certain 
chattels, the property of a partnership and the learned Judge in apply- 
ing the above view of the law observed as follows : 

“Tt is true that the arbitrators did not themselves actually sever 
the things to be divided, whether hay, grains, utensils or the like, 
There is nothing in the submission which requires them to effect such 
actual severance and mechanical distribution of those things. They 
adjudged in the award that the things should be divided and they 
decided in what proportion. In many cases, no more is possible to be 
done, as in an award for the division of partnership effects, which may 
happen at the time to be abroad or otherwise not in the personal 
possession of either party, and of which the quantity or value is not 
known ; or as in the case of an award concerning objects not in their 
nature presently divisible or susceptible of division, such as the yet 
immature crop or fruit of trees : or as in the case of joint interests not 
in their nature capable at any time of a material severance, like the 
property ina ship. All these and many other examples, which readily 
suggest themselves, would seem to show that an award which purports 
to divide a property between two persons by prescribing a rule of 
division may well be final though the property in question be not 
actually divided; nay, though it be incapable of division. If the 
award gives a definite and certain rule for the division, there is no 

(1) (1828) 3 M. & R. 382. (3) (1635) Cro, Oar. 383. 

(2) (1824) 2 S, & S. 180. l ' (4) (1852) 9 Cushing, 560, 
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want of power in the laws to apply the rule and enforce its application,  OIVITA - 
Though possible doubt may attach to the doctrine by reason of the 1911. 
dicta in some English cases, yet, on the whole, it is admitted in those oa 
very cases that ifthe arbitrator makes ‘some regulation upon matters D 

of difference,’ to use the words of Baron Parke, or ‘gives direction’ as Mabananda, 
to what is to be done, according to the language of Lord Abinger, itis Mookerjee, J. 
decisive in favour of the award.” Again in the case of Thor v. Cole (1) iii 
reference to extrinsic documents was allowed for the purpose of 

explaining or determining an amount not named or ascertained in the 

award otherwise than by reference to such document. The award was 

that the defendant should pay to the plaintiff’s attorney a certain sum 

which was paid by him; the bill included charges relating to the 

plaintiff as well as to another man ; the award was sufficiently certain, 

though it had not determined specifically the plaintiff’s share of the 

bill, for since it was stated that the bill had already been delivered, it 

could be ascertained by a reference to it. 





In so far as the second item is concerned, it has been pointed out 
that the amount of rent has not been assessed in respect of two pro- 
perties. It is manifest, however, that the substantial point in contro- 
versy between the parties was, whether those lands were to be allowed 
to be held under tenancy right. The question of the assessment of 
rent was of a wholly subordinate character and the arbitrators have 
properly left the amount of rent to be adjusted hereinafter by a proper 
tribunal, 

In so far as the third item is concerned, namely, the party to 
waom thé rent of one rupee was payable, it is clear that the intention 
of the arbitrators was that theeamount should be paid to the holder of 
the superior interest, that is, the representative of Kartick Prosad and 
Krishna Prosad. It follows, consequently, that the second branch of 
the third contention must fail. 


In support of the fourth ground urged by the appellants, our 
attention has been drawn to the circumstance that one of the 
arbitrators received the written statement of the defendants, now 
appellants before us, at a time when his colleague and the plain- 
tiffs respondents were absent. It has been suggested that this 
was a grave irregularity on the part of the arbitrators, sufficient 
by itself to invalidate the entire proceeding. In support of this 
contention, reliance has been placed upon the cases of Khelut Chunder 
Ghose v. Tarachurn Koondoo (2), Nand Ram v. Fakir Chand (3) 
and Zhamimiraju v. Baptraju (4). Reference has also been made to 
the observations in the case of Harvey v. Shelton (5). The cases relied 
upon are clearly distinguishable and are of no assistance to the 
appellants, They lay down the proposition that judicial acts, in order 
(1) (1885) 2 C, M. & R 367, 1 M.& W, 681. (3) (1885) I. L. R.7 All. 523, 


(2) (1866) 6 W., R. 269. (4) (1888, I. L, R. 12 Mad 113, 
(5; (1814) 7 Beav, 455 (462) , 
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that they may be valid, must be jointly performed: Sreenath v. 
Raj Chunder (1). But the question remains whether the mere reception 
of a written statement by one of the arbitrators is a judicial act within 
the meaning of this rule. There can be no question, as pointed out 
by this Court in the case of Mati Lal Ghosev. Girts Chandra Ghose (2), 
that arbitrators have power to do singly acts of a ministerial nature. 
In the case before us, it is difficult to see how it can be seriously 
contended that the mere reception of a written statement by one of 
the arbitrators was a judicial act. The case of Harvey v. Shelton (3) 
upon which reliance has been placed was obviously of an entirely 
different character. In that case, one of the parties to the reference 
privately interviewed one of the arbitrators, and discussed the matters 
in difference between him and his opponents; and the ultimate 
result of the interview was that the arbitrator in question altered the 
view he had previously expressed. ‘This was manifestly an improper 
act on the part of the arbitrator and was by itself sufficient to invalidate 
the proceeding. The present case is of an entirely different description. 
In our opinion, thereis no substance in the fourth objection taken 
by the appellants. 

In support of the fifth ground, it has been contended that the 
arbitrators improperly refused to take important evidence. Our 
attention has been invited to a statement by the arbitrators them- 
selves that they declined to examine Brohmomoyee, although it was 
suggested by both the parties that she should be examined as a witness. 
It is clear, however, upon the evidence that the witness in question 
was not tendered for examination. The arbitrators were invited 
to goto the house where Brohmomoyee resided and to examine her. 
In our opinion, they very properly declined to examine the 
pardanashin lady as a witness under these conditions. The principle 
applicable to a case of this description is perfectly well settled. In 
order 10 make out a case entitling a party toimpeach the award, the 
Witness must be distinctly tendered to the arbitrators. It is not 
enough to put an abstract proposition to an arbitrator, and upon his 
answer, to decline to give evidence or prefer a claim. The party 
should tender a specific case and specific evidence: Craven v, Craven (4) 
and Glazebrook v. Davis (5). There is no substance, therefore, 
in the fifth ground urged by the appellants. 

In support of the sixth ground, which is of a highly technical 
character, it has been argued that the award is void, because it was not 
signed by the arbitrators at the same time and place. In support of 
this argument, it has been contended that the signing of an award 
is a judicial act and like other judicial acts it must be performed jointly 
by the arbitrators concerned ; and reference has been made to the 

(1) (1867) 8 W, R. 171. {3) 11814) 7 Beav. 462. 


(2) (1909) 12 0. L. J. 346. (4) (1817) 7 Taunt, 644, 
(5) (1826) 5 B. & 0, 534. 
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cases of Wade v, Dowling (1), Wright v. Graham (2), Anningv. Hartley (3), 
In re Foy Mungul Singh (4), Foy Mungul Singh v. Mohun Ram 
Marwaree (5) and Benode Lal Pakrasi v. Pran Chandra Pakrasi (6). 
In so far as thé case of Wade v. Dowling (1) is concerned, no doubt 
it supports the contention: of the appellants. But we observe that so 
far back as 1871 Mr. Justice Phear in the case of Bhabasundart Dast vy. 
Makhunilal Dey (7) declined to adopt the English rule on the subject, 
as not founded upon principles of justice, equity and good conscience. 
The view taken in the case last mentioned has been adopted by the 
Madras High Court in Muthukuthi Nayakan vy. Acha Nayakan (8). 
The case of Jz re Foy Mungul Singh (4), the head note tothe report 
whereof is misleading, is really not an authority in support 
of the contention of the appellants, while so far asthe decision in 
Foy Mungul Singh v. Mohun Rant Marwaree (5) is concerned, the 
learned Judges were, upon this point, equally divided in opinion. 
With regard to the case of Senode Lal Pakrasi v. Pran Chandra 
Pakrashi (6), it is sufficient to observe that the award there was 
invalidated on the ground that one of the arbitrators had not attended 
all the sittings and had subsequently signed blank papers upon 
which the award was drawn up and ‘written out by his colleagues. 
The position, therefore, is, so far as .this Court is concerned, 
that the opinion expressed by Mr. Justice Norman in Foy Mungel 
Singh vw. Mohun Ram Marwaree (5), is in favour of the appel- 
lants, whereas the opinion expressed by Mr. Justice Jackson in the 
same case and the view adopted by Mr. Justice Phear in Bhada- 
sundari Dasi v. Makhunlal Dey (7) are opposed to their contention : 
Ardesar v. Secretary of Statedg). Under these circumstances, we are 
free to decide the matter as one of principle, and we are clearly of 
opinion that the rule laid down in Wade v. Dowling (1) ought not to 
be adopted in this country. We may add that even in England the 
contrary view has sometimes been maintained. See, for instance, the 
cases of Little v. Newton (10) and Ja re Hopper (11); we may further 
observe that the English rule [Sta/worth v. Inns(12), Eads v. Williams (13)] 
Fas not been adopted inthe American Courts on the ground that 
it is of a highly. technical character and not conducive to the ends of 
justice : Maynard v. Frederick (14), It has rightly been remarked 
that the rule that an award is invalid unless it has been signed by all 
the arbitrators at the same sitting, is certainly a rule carried to a point 
beyond what reason would seem to require, and it is more than 
probable that so rigid a doctrine would throw out many awards 
which justice would require should be upheld. In the case before us, 


(1) (1854) 4 Ellis, & BL 44, (8) (18% I. L R. IR Mad. 22. 
(2) (1849) 3 Exch. 181, 9: (1872) 9 Bom H. C. R. 177. 
(31 (1858) 27 Ta, J. Ex. 146, 110) (1841) 9 Dowling 437. 

(4) (1869) li W., R. 433, (11) (1867) L. R. ? Q. B. 367 (876). 
(5) (1869) 12 W. R. 297, 8 B, L. R. 130, © (12) (1844) 13 M. ft W. 466. 

(6) (1898) 14C L J. 148, (13) (1854) 24 L. J. Ch 581. 


(7) (1871) 8 B. L, R. 128. (14) (1851) 7 Cushing 247, 
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it is conclusively established that the actual decision is the joint ad- 
judication of all the arbitrators. That decision was subsequently en- 
grossed by one of the clerks, and the document in its final form was 
signed by the different arbitrators on different occasions. That in our 
opinion does not invalidate the award. The sixth ground, therefore, 
completely. fails: 

In support of the seventh ground, it has been contended that the 
submission to arbitration was bad, because no provision had been 
made therein for the appointment of an umpire in the event of 
difference of opinion between the arbitrators. In support of this view, 
reliance has been placed upon the cases of Futteh Singh v. Gango (1), 
Flaradhun Dutt v. Radhanath Shaha (2). The learned vakil for the 
appellants has, however, conceded that the contrary view was adopted 
by this Court in the case of Gour Chunder Bhuttacharjee v. Sodoy 
Chunder Nandee (3). The first two cases, it may be mentioned, 
were decided under the Code of 1859 and related to references to 
arbitration by Courts. In this connection, it is worthy of note that 
under section 509 ofthe Code of 1882, it was expressly provided that 
in cases of reference to arbitration in pending suits, provision had to 
be made for the appointment of an umpire in the event of a difference 
of opinion between the arbitrators. There was, however, no such 
legislative provision in respect of private submissions by parties. We 
are unable to hold, nor can we discover any intelligible principle upon 
which we may be reasonably invited to hold, that the award is void, 
though there has been no difference of opinion between the arbitrators, 
merely because no provision was made for a contingency which has 
not actually happened. The seventh ground cannot be supported, 


With reference to the eighth and last objection taken by the 
appellants, it has been argued that as one of the parties died before 
the arbitrators delivered their award, their authority terminated, and 
the award subsequently delivered was void and inoperative in law. 
In our opinion, there is no foundation for this contention. The cases 
of Hara Krishna Mitra v. Ram Gopal Mitra (4) and Perumalla Satya- 
narayana v. Perumalla Venkata (5) show that the principle of nunc 
pro tunc is applicable to proceedings before arbitrators. The learned 
vakil for the appellants has, however, contended that these cases are 
distinguishable, because in each of them the reference to arbitration 
had been filed in Court, whereas in the case before us, the whole of 
the proceedings before the arbitrators was upon a private submission. 
But, clearly there is no substantial difference in principle between the 
cases mentioned and the case before us ; as pointed out by the learned 
Judges of the Madras High Court in Perumalla Satyanarayana v. 
Perumalla Venkata (5) the rule of the English common law that a 
submission to arbitration stands revoked by the death of one of the 

(1) (1865) 4 W. R. 4. (3) (1871) 17 W. R. 80. 


(2) (1868) 10 W, R. 398. (4) (1910) 140. W. N 759. 
(5) (1903) I. L, R. 27 Mad, 112. 
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parties, is not applicable to this country. The test to be applied here 
is, what is the true nature of the submission? Were the matters in 
difference personal questions in respect whereof it was not intended 
that the successors in interest of the parties should be affected by the 
decision of the arbitrators? If the intention of the parties was that 
not merely themselves but their representatives in interest should be 
bound by the decision of the arbitrators, the reference plainly does not 
stand revoked merely by the death of one of the parties: Ramji Ram 
v. Salig Ram (1). If this view is maintained, the only other question 
that arises, is, whether after the death of one of the parties, any judi- 
cial act, such as the hearing of the case, was undertaken by the arbi- 
trators. Ifthe hearing had not been completed, it would have been 
necessary to bring the representatives of the deceased party on the 
record and to make them parties to the submission, Here, however, 
the hearing had terminated and nothing remained for the arbitrators 
to do but to deliver their award. We are of opinion that the award so 
delivered is binding upon the parties and their representatives in 
interest. There is no substance, therefore, in the eighth ground 
urged by the appellants. 

The result is that all the grounds upon which the decision of the 
Subordinate Judge has been assailed fail, and must be overruled. The 
appeal is, therefore, dismissed with costs; we assess the hearing fee at 
ten gold mohurs, ` 
AT. M.’ Appeal dismissed. 

(1) (1911) 14.0, L. J. 188, 


Before Mr. Fustige Chitty, Mr. Fustice Coxe 
and Mr. Fustice D. Chatterjee. 


RADHA KANTA CHAKRAVARTI 


v. 
RAMANANDA SHAHA” 


Occupancy holding, non-transferable— Morigage—Portion of holding, purchase of— 
Landlord, consent of-—~-Purchaser, resettlement with, by the landlord— Mortgage 
suit—Purohaser, whether can plead non-transferability— Evidence Act (I of 
1812), Seo, 113—Lstoppel—Purchaser, whether a representative of the mort- 
gagor. 

Per Chitty and Chatterjee, JJ. (Coxe, J. contra). In a suit brought for the 

enforcement of a mortgage of a non-transferable ocoupancy holding, a purchaser of a 

portion of the holding from the mortgagor, although he previously obtained the land- 
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Jord’s consent to the transfer and subsequently obtained a fresh settlement from him, is ` 


estopped from pleading the invalidity of the mortgage on the ground of the non- 
transferability of the holding. 

Per Chatterjee J. The purchaser isa “representative” of the mortgagor within 
the meaning of section 115 of the Evidence Act, as neither the mortgagor alone, nor 
the landlord by his own act and without the concurrence of the mortgagor, could 

* Appeal from Appellate Decree, No, 2457 of 1908, against the decree of A. H. 
Cumming, Esq., District Judge of Tipperah, dated the 28th July, 1908, reversing the 


ae of Babu Lalit Mohan Bose, 4th Munsiffat Comilla, dated the 17th June, 
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confer any title on the purchaser as to the portion of the holding transferred, 
but the two joined to pass such a title as he acquired. The mortgagor was bound 
by his deed of mortgage not to assert against the mortgagee that he had no right to 
mortgage, and the purchaser who derived his title at least in part from the mortgagor 
cannot be allowed to make a like assertion. 

Krishna Lal Saha v. Bhairab Chandra Rahat (1)and Ishwardhary Singh v. Bibi 
Sahebzadi (2) distinguished. 

Appeal by Defendant No. 6. 

Suit for the enforcement of a mortgage bond. 

The material facts appear from the judgments. 

The case was first heard by Chitty and Coxe, JJ., who differed 
in opinion ; the point of law was then referred to D. Chatterjee, J., 
before whom the case was again argued. 

Babu Harendra Narain Mitter (with him Babu Sasadhar Roy) 
for the Appellant: There cannot be any estoppel against the law of 
the land. The law, in this case, is that the occupancy holding is not 
transferable except under certain circumstances. 

One who purchases with the consent of the landlord derives his 
title not from his vendor but from the landlord, and hence he is not 
representative of the vendor under section 115 of the Evidence Act: 
See Jshwardhary Singh v. Bibi Sahebzadi (2) and Krishna Lal Saha ~v. 
Bhatrab Chandra Rahat (1). There is no material difference between 
a purchaser in execution of a money decree and a private purchaser 
with the consent of the landlord, 

Dr. Rash Behary Ghose (with him Babus Dhirendra Lal Khastgir 
and Gopal Chandra Dass) for the Respondent: The mortgagor cannot 
deny his own title when the mortgagee seeks to realise his own 
security ; so the purchaser from the mortgagor also cannot. Refers to 
Ghose’s Law of Mortgage, 4th ed., pp. 287-8, 301-2. The principle of 
constructive trust applies to this case. See Godefroi’s Law of Trusts 
(2nd ed.), pp. 192, 196. See also Raja Kishendatt Ram v. Raja 
Mumtaz Alt Khan (3). 

It is only because the buyer gets his title ‘from the mortgagor by 
his purchase, that he can apply to the landlord for consent and fresh 
settlement. The consent has no value independent of the purchase. 

C. A. V. 

The judgments of the Court were as follows : 

Chitty J.—This is an appeal by Radha Kanta Chakravarti, 
defendant No. 6, in a mortgage suit against the decree of the District 
Judge of Tipperah, making him liable under the mortgage. One 
Maniram, or Manu Kaibarta, husband of defendant No. 1, by a kobala, 
dated 27th Assin, 1307, (13th October, 1900), mortgaged 8 kanis 
13 gandas 3 karas of land, in which he held ryoti rights, to the 
plaintiff to secure Rs. 400 and interest at Rs. 1-14 per cent. per mensem, 
Maniram died without having paid off the mortgage or any part of it. 


(1) (19035, 9 C. W. N. ecxlviii (2) (1908) 12 0. W. N, 121, 
(3) (1879) I, L, K. 6 Cale, 198, 
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His widow, defendant No. 1, transferred some portion of the land to 
defendant No. 2, who again sold to defendant No. 3. Defendants Nos. 
3 and 4 are puisne mortgagees of those portions. By a kobala, dated 
and registered on 27th Pous. 1313, (11th January, 1907), defendant 
No. 1 with the consent of the landlord sold plots 1, 2, 3, 5, 6, 7 of the 
lands in suit, measuring between 4 and 5 kanis, to defendant No. 6. 
This suit was filed by plaintiff on 12th January, 1907. Defendant 
No. 6 was not at first made a party. After the institution of the suit, 
namely, on 13th Magh, 1313, (27th January 1907), the defendant No. 6 
took a fresh settlement from the landlord of the land which he had 
purchased from defendant No, 1 and a patta and kabultat at an 
enhanced rent were exchanged. Defendant No. 6 was added as a party 


defendant on 5th February, 1907, and, with defendant No. 3, alone con- 
tested the suit. 


The only points for our determination are (1) whether defendant 
No. 6 was a proper and necessaary party to the suit, and (2) whether he 
is estopped from pleading the invalidity of the mortgage on the ground 
that the ryoti right of Maniram was not transferable. The District 
Judge decided against him on both points and defendant No. 6 has 
appealed. As tothe first point, the appellant’s pleader relied on the case 
of Faggeswar Dutt v. Bhuban Mohan Mitra (1) but in my opinion 
this is a very different case, There it was held that a third party 
who is in no way connected with the mortgage and who claims 
adversely to both mortgagor and mortgagee cannot be made a 
party toa suit on the mortgage in order to try the question of his 
title, Here defendant No. 6 admittedly acquired a title to the land in 
question in the first instance from the mortgagor but claims to have 
exchanged it for something better by subsequently taking a fresh 
settlement from the landlord. The question, whether he can be allowed 
to do this, is a question properly arising for determination in the mort- 
gage suit, and he was therefore rightly made a party defendant. The 
next question is whether he is estopped as a representative of the mort- 
gagor from denying the validity of the mortgage, in other wards, can he 
now be allowed as against the mortgagee to relinquish the title which 
he derived from the mortgagor. and set up the title subsequently 
acquired from the landlord. The learned pleader for the appellant, 
cited the case of Agarjan Bibi v. Panaulla (2), but in my opinion that 
case has really no bearing on the present question. The question 
seems to me one to be decided on general principles of equity. Defen- 
dant No. 6 having previously obtained the landlord’s consent purchased 
a portion of this holding from defendant No. 1. He clearly derived his 
title towhat he purchased from defendant No. 1 alone and not as has 
been argued from defendant No. 1 and the landlord together. The whole 
title to what defendant No. 6 purchased was in defendant No. 1, and 
the fact that the landlord's consent was necessary before she could part 


(1) (1906) I. L. R. 33 Gale, 425. (2) (1910) 12 O, L. J. 169 ; 14 O. W. N. 779, > 
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with it, does not mean that the title was derived in part from the 
landlord. 

Defendant No. 6 therefore took what he purchased subject to the 
liabilities which defendant No. 1 or her husband had incurred, that is 
to say, he took subject to the mortgage. If the suit had then been 
brought against him, he could not have denied the validity of the 
mortgage, Can he subsequently throw off that title and acquire a new 
one for the obvious purpose of defeating the mortgagee’s claim? Iam 
of opinion that it would be inequitable to allow him to do so, and it 
would certainly open the door to fraud in a large number of cases. 

The case of Avishna Lal Saha v. Bhatrab Chandra Rahat 
and another (1) was brought to our notice. The facts of that 
case appear to be very different from the present. There the con- 
testing defendant had purchased the right, title and interest of 
the mortgagor at an execution sale. If the occupancy holding was 
not transferable by custom, he took no interest in it by his pur- 
chase. That appears to me very different from the present case of 
a voluntary transfer by the mortgagor made with the landlord’s consent 
previously obtained. Here defendant No. 6. obtained a perfectly good 
title by his purchase from the mortgagor with the landlord’s consent 
subject only to the mortgage. There could be no possible object in his 
obtaining a fresh settlement from the landlord at an enchanced rent 
except to defeat or endeavour to defeat the claims of the mortgagee. 
This he ought not to be allowed to do. I would dismiss the appeal 
with costs. 

As my learned colleague is of a different opinion, the case must 
be laid before the Chief Justice for reference to a third Judge. 

Coxe J.—I think that this appeal ought to be allowed. The land to 
which it relates was purchased by the appellant on the 9th January, 
1907, with the landlord’s consent, and on the 27th January, 1907, 
the appellant obtained a settlement from the landlord at an enhanced 
rent on payment ofa premium. The land formed part of a holding 
which had been mortgaged to the plaintiff without the landlord’s 
consent by the husband of the vendor of the appellant. The plaintiff 
sued upon the mortgage on the 12th January, 1907, not making the 
appellant a pary. But as the other defendants objected, the plaintiff 
made the appellant a party on the 6th February, 1907. It is found 
that the holding was not transferable without the landlord’s consent 
and that the sale to the appellant was effected bona fde for con- 
sideration. 

The question for decision is whether under these circumstances the 
appellant is estopped from pleading that the holding was not transferable 
without the landlord’s consent. That it was not so transferable is 
laid down in numerous rulings of which the last is 4garjan Bibi v. 
Panaulla (2). The mortgagee took nothing by his mortgage and all 

(1) (1905) 9 C, W, N, ecxlviii, (2) (1910) 12 O. L, J. 169; 140, W. N. 779, 
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that has to be decided is whether the appellant is entitled to say so. 
Now if he had purchased the holding in execution of a money decree, 
at which no tithe whatever would have passed and the judgment- 
debtor’s interest would in the eye of the law, have continued to 
subsist, Bram Ah Sheikh Shikdar v. Gopi Kant Shaha (1, and had 
. subsequently taken a settlement, he would have been entitled to raise 
the plea. that the holding was not transferable by the judgment-debtor 
without the landlord’s consent (Second Appeal No. 35 of 1904). It 
seems anomalous that a person acquiring title in such a’‘manner should 
practically get the property free of encumbrances while one who 
regularly purchases according to the law with the landlord’s consent 
should be bound by all that the original tenant-debtor has unlaw- 
fully done. 

Doubtless there is authority that a tenant who mortgages his 
property without the landlord’s consent is estopped from afterwards 
pleading that it is not transferable. The learned Judges who decided 
the case of dgarjan Bibi v, Panaulla (2) guarded themselves from 
expressing an opinion on this point and it has been strenuously argued 
in this case'that there can be no estoppel against the law of the land. 
ei! it be assumed that the transferee knows the custom of the country 
that holdings are not transferable without consent then, it is said he 
cannot be misled by the statement of the tenant that his holding is so 
transferable. But undoubtedly there is plenty of authority for the 
opposite view and I am not prepared now to question that authority. 

But I do not think that the principle of estoppel should be 
extended to purchasers with the landlord's consent. If a man wants land 
which he knows to be not transferable without the landlord’s consent, 
and buys it with the landlord’seconsent, I do not see why he -should 
be bound by previous transfers without consent, which he had every 
reason at the time of his purchase for believing or indeed knowing to be 
invalid. He is not I think a mere representative of the tenant within 
the meaning of section 115 of the Evidence Act but something more 
than that. Two persons, the landlord and the tenant; had to join in 
giving him his title and he does not derive his title exclusively from 
either but from both. So far as he derives it from the landlord, he is 
not, in my opinion, the representative of the tenant and is entitled 
to question the tenant’s alienations. 

Taking this view, I would allow the appeal and restore the Munsiff’s 
decision. 

D. Chatterjee J.—An occupancy holding which has been found to be 
not transferable without the consent of the landlord, was mortgaged to 
the plaintiff. Defendant No. 1 who is the heir of the mortgagor sold a 
part of this holding to defendant No. 6 with the consent of the landlord 
who subsequently gave a fresh lease to defendant No. 6 at an enhanced 
rent. Ona suit being brought on the mortgage the defendant No. 6 
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pleaded that the mortgage was void as the holding mortgaged-was not 
transferable without the consent of the landlord and no such consent 
had been obtained. There being a difference of opinion as to whether 
defendant No. 6 was estopped from pleading the non-transferability 
of the holding, the question has been referred to me under section 98 
of the Civil Procedure Code. I shall in this judgment call defendant 
No. 1 the mortgagor and the defendant No. 6 the appellant. 

It is contended by the learned vakil for the appellant that there 
can be no estoppel against a statute and as an occupancy holding is not 
transferable under the Bengal Tenancy Act there can be no estoppel 
from pleading what the statute provides. The statute however does 
not provide either that these holdings are transferable or not transfer- 
able but leaves the question to be decided by local usage or custom. 
See sections 178 and 183. The existence or otherwise of the custom 
or usage is a fact to be pleaded and proved and I do not think that the 
principle relied on has any application to the present case. It is next 
contended that the purchaser is not a representative of the mortgagor 
within the meaning ofsection 115 of the Evidence Act, as he has derived 
his title practically from the landlord alone without whose consent the 
sale would have passed nothing. The landlord alone could not however 
have given hima title. Any grant by the landlord alone during the 
subsistence .0f the tenancy of. the mortgagor could not entitle him to 
the possession of the holding. There is some controversy in the books 
as to whether a sale of a portion of an occupancy holding confers any 
title on the purchaser, and the matter is under consideration by the 
Full Bench. I would however take it for granted that the mortgagor 
alone could not confer any title and neither could the landlord by his 
own act and without the concurrenceaof the mortgagor. The two 
therefore, joined to pass such title as the appellant has acquired. In 


this view the appellant has derived some title from the mortgagor 


although he has acquired an additional title from the landlord, and to 


.that extent at least he must be considered a representative of the 
‘mortgagor. The mortgagor was bound by his deed of mortgage not 
to assert against the mortgagee that he had no right to mortgage 


and the appellant who derived his title at least in part from the 
mortgagor cannot be allowed to make a like assertion. 
Against this view of the law the learned vakil for the appel- 


lant has relied on two cases, an unreported decision of Ghose and 


Pratt JJ. in Krishna Lal Saha v. Bhatrab Chandra Rahat (1) 
and a decision of Rampini, Ofhciating C. J. and Ryves J. in 
Ishwardhary Singh v. Bibi Sahebzadi (2). In the first case an 


execution-purchaser of the interest of the mortgagor in an occu- 


pancy holding who after his purchase obtained recognition from 
the landlord was held to be not estopped from pleading the non- 


transferability of the holding to a suit by the mortgagee on his 


(1) (1905) 9 0. W. N, cexlviii, (2) (1908) 12 0. W, N, 720, 
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mortgage bond ; the learned Judges said that the defendant No. 2 fades 
(the auction- KN NG of the holding) stood on a higher ground 1912. 2. 
independent of the purchase and could not therefore, be estopped from Wadha K Kanta 
raising the plea of non-transferability. In the second case the landlord v. 
himself purchased a mortgaged holding in execution of a money decree pamen anga 
and then took the plea in a suit by the mortgagee on his mortgage and D, Chatterjee, 
was held entitled to do so. eee 
I do not think it would be right to distinguish these cases as cases 
of purchase by auction-sale: for although there were some cases in the 
books (see Lala Parbhu Lal v. F. Mylne (1), Gour Sundar Lahiri v. 
Hem Chunder Chowdhury (2) and Bashi Chunder Sen v. Enayet Alt (3), 
which held on the authority of a certain dicta of the Judicial 
Committee, (see Anundo Moyee v. Dhonendro Chunder (4), Dinendro 
Nath Sannyal v. Ram Coomar Ghose (5), that estoppels binding upon 
the judgment-debtor were not binding upon the auction-purchaser 
the matter has been finally set at rest by the Judicial Committee itself 
in the case of Mahomed Mozuffer Hossein v. Kishori Mohun Roy (6), 
in which their Lordships held that the auction-purchaser was bound by 
an estoppel which bound the person whose right, title and interest he 
purchased. There is however a material distinction and that is that in 
neither of those cases, the mortgagor co-operated with the purchaser 
for creating a title in derogation of the mortgage. This, upon general 
principles of equity, the mortgagor should not be allowed to do and 
there is ample authority for this. J may refer in this connection to 
the case of Doe v. Stone (7), in which it was held that it was not open 
to a person who has dérived title from a mortgagor, to set up against 
the claim of the mortgagee a title which the mortgagor himself could 
not set up. Inthe case of Doe v. Vickers (8), a mortgagor of a lease- 
hold property suffered an ejectment and took a fresh lease ; he was not 
allowed to set up this new lease against the claim of the mortgagee. 
In the case of Hughes v. Howard (9), the mortgagor in collusion with 
the lessor and the second mortgagee incurred a forfeiture of the 
mortgaged lease-hold and tooka fresh lease from the landlord but was 
not allowed to set up this lease in answer to the suit of the mortgagee. 
The case of Debendra Nath Sen v. Mirga Abdul Samed Serajt (10), may 
also be referred to as supporting this conclusion. 
In the result, therefore, [agree with Mr. Justice Chitty and hold 
that the appellant, the defendant No. 6, is estopped from raising the 
plea of non-transferability. 


Chitty J.—Hearing fee two gold mohurs for each hearing. February, 14, 
å. N. R. C. Appeal dismissed. 

(1) (1887) I L. R. 14 Cale. 401. (6) (1895. I. L. R 22 Cale, 909, 

(2) (1889) I. L. R. 16 Cale. 355 {860 ) (7) (1846) 3 C. B. 176. 

(3) (1892) IVL. R. 20 Cale. 236, (8) (1836) 4 Ad & E. 782. 

(4) (1871) 14 Moo I. A. 101 at 111, (9) (1858) 25 Beavan 574. 

(5) (1880) L. R, 8 I. A. 65, (10) (1909) 10 C. L. J. 150. . 
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Before Mr, Fustice Mookerjee and Mr. Fustice Carnduff. 
NARAYAN LAL GUPTA. 


CIVIL, a 
1911. CHULHAN LAL GUPTA.* 
July. 20, 25, Partition, suit for— Gift to priest —Donee of gift—Co-owner spending money, if to be 
— compensated— Co-owner building on his land and on the land of joint family— 


Building expenses met from joint family fund—Property, if impartible— 
Partible character— Gayals’ family books—Ornament pledged to a Co-owner. 
Prima facie when a gift is made to a priest by a pilgrim, the money belongs to 
him in his personal capacity But members of a family may agree, amongst them- 
selves, that whoever amongst them may earn anything by officiating as a priest, the 
income is to be brought into a common fund and divided in certain proportions 
amongst them, in which case the ordinary presumption of Hindu Law applies that 
there is a joint family and a joint fund belonging to that family. 


Dwarka Nath v. Rampertab (1) followed. 


A co-owner who has spent money is not entitled to call upon his co-sharers to 
compensate him for the expenditure, but he has a defensive equity which attaches to 
the land and passes to a purchaser, which is enforceable in the event of a partition or 
distribution amongst the tenants in common of the proceeds of sale of the land. 

Dwijendra v. Purnendu 12) followed. 


Where one of three co-owners was the exclusive owner of one-half of the land upon 
which a building stands. but the building was erected at the cost of the joint family 
fund, the other co-owners in a suit for partition, to meet the ends of justice, was 
ordered to pay the price of one-third of half the Jand each, by treating the land as joint 
family land. 

The leaning of the Courts is always against the contention that a particular class 
of property is impartible, unless it is shown that it is a property the division of which 
would be against public right or policy or would tend to impair some paramount 
right existing in a stranger to the co-tenancy, or would-outrage the public sense of 
propriety, decency and good morals. : 

Property may be partitioned by physical division, or if there is more than one 
sample of the same type, one may beallotted to each of the parties. If the partition 
cannot be effected in either of these methods, the property may be sold and the sale 
proceeds divided amongst the parties Sometimes when the property is not saleable 
and does not admit of physical division, partition is effected by enjoyment of the 
property in turn, as in the case of aright to worship. 


When a joint family consisting of three members, asked for partition of their 
properties consisting amongst others of family books in which the names of pilgrims 
are recorded, the first step is actually to divide the books into three portions. In mak- 
ing this division, the guiding principle should be to ascertain the number of entries 
in each book and it may be possible to give to each party a number of Jeaves contain- 
ing as nearly as possible the same number of entries as to any other co-parcener, 
The second step to be taken, is to have certified copies prepared of the entries of these 
books and to givethem to each of the parties. The result will be that each party will 
have one-third of the entries in original and two-thirds in certified copies. 


Where ornaments were pledged to a member of a joint family, the true character 
of the ornaments depended upon that of the money advanced to the pledgors, and 
where the money advanced was joint family property, the ornaments should be divided 

* Appeal from Original Decree No, 34 of 1911, against the decree of Babu Rakhal 
Chandra Bose, Subordinate Judge of Gya, dated the 3rd December, 1910, 


(1) (1911) 13 0. L. J, 449, (2) (1910) 11 ©, L. J. 189 (196), 
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ee the members of the family. The eaba to whose share a particular 
ornament might be allotted, would be liable to be oo if the right of redemption 
had ‘not already been extinguished. 

Appeal by the Defendants, 

Suit for partition. 

The material facts and arguments appear from the judgment. 

Babus Satis Chunder Ghose and Smritis Chunder Ghose for the 
Appellants. 

Babus Umakali Mukherjee, Ganesh Dutt Singh and Shiva Nandan 
Roy for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against the preliminary. 
decree in a suit for partition. The parties litigants are members of a 
family of Gayals and are descended from one Sankar Lal who died on 
the 13th September 1886. Sankar Lal had three sons, Madho Lal, 
Narayan Lal and Gobind Lal. Of these, Madho Lal who died in the 
lifetime of his father on the 11th November 1881, left a widow and an 
infant son, Chulhan Lal, who is the plaintiff respondent before this 
Court. The defendants are Narayan Lal and Gobind Lal. Of these, 
Narayan Lal died during the pendency of this litigation in the Court 
below on the rst March 1910. Thereupon his sons Gopal Lal and 
Damodar Lal were brought on the record as his representatives in 
interest. 

The case for the plaintiff is that the properties mentioned in the 
schedule are joint family properties and he is entitled to an one-third 
share in all of them. The defence substantially is that although 
the family was joint up to the year 1891, there was a separation at 
that time, when the mother of the plaintiff left the family house with 
jewellery and other valuables worth twenty thousand rupees. The 
defence in substance, therefore, is that in 1891, on account of a family 
quarrel, the mother of the plaintiff abandoned, on his behalf, his 
interest in the family properties, and that it is not open to the plaintiff 
to repudiate this transaction. The defendants also plead in the 
alternative, that if the alleged separation is not established, specific 
properties mentioned in the schedule to the written statement have 
been acquired by them separately and are not in any event liable or 
subject to partition. The learned Subordinate Judge has overruled 
the contentions of the defendants and made a preliminary decree in 
favour of the plaintiff. 

The defendants have now appealed to this Court, and on their 
behalf the decision of the Subordinate Judge has been assailed on five 
grounds, namely, first that upon the evidence it ought to have been 
held that the dissolution of the joint family had taken place in 1891 ; 
secondly, that if the family was found to be joint atthe date of the 
institution of the suit, the house known as 34 Deo Chawra ought to 
have been treated as separate property of- the first defendant ; ttry, 
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that the Subordinate Judge has erroneously directed a partition of 
the books in which the names of the pilgrims have been recorded 
from generation to generation ; fourthly, that a horse and carriage 
have been erroneously found by the Subordinate Judge to be joint 
family property, whereas they were given to the first defendant by his 
maternal grandfather ; and, Æfthly, that the ornaments in the possession 
of the defendants have been erroneously treated as joint family 
properties liable to be partitioned, whereas it ought to have been held 
that they were articles which had been pledged with the second 
defendant by the owners and were not liable to-be partitioned. 

In support of the first contention advanced on behalf of the 
appellants, our attention has been invited to the evidence on the 
record. The evidence on the side of the defendants isto the effect 
that in 1891, that is, 10 years after the death of Madho Lal, there was 
a dispute between his widow and her brothers-in-law, with the result 
that she was obliged to leave the family house withher infant son, 
then 10 years old. The defendants assert thac at the time when this 
took place, the mother of the plaintiff abandoned on his behalf all 
claim to the family properties for a consideration of Rs. 20,000. This 
evidence has not been believed by the Subordinate Judge and, in our 
opinion, there isno room for controversy that his view is well-founded. 
It is impossible to believe that in the event of a dispute between the widow 
of Madho Lal and her brothers-in-law, she should be allowed to leave 
the family house with such a large sum as Rs. 20,000. The defendants 
must have been aware that there was a reasonable chance that the 
plaintiff, upon attainment of majority, might successfully repudiate 
the transaction. It is not suggested that there is any documentary 
evidence in support of the transaction. Nor is it alleged that even an 
approximate estimate was made at the time as to the value of the 
entire family property. There is nothing, indeed, to show how this 
amount of Rs. 20,000 was calculated. We are, therefore, not prepared 
to believe that there was a partition in 1891 as alleged by the 
defendants. 

But the learned wakil for the appellants has contended that the 
case should be considered from another point of view, namely, that as 
admittedly the earning of the members of the family was derived 
principally from pilgrims, the presumption of law is that each member 
retains for himself whatever he earns and that consequently when it 
is found that properties have been acquired in the name of an individual 
member, such properties are presumably their separate properties, 
There is, it may be conceded, considerable force in the contention 
that prima facie when a gift is made to a priest by a pilgrim, the 
money belongs to him in his personal capacity. As pointed out by 
this Court in the case of Dwarka Nath Misser v. Ramperiab Musser (1), 
when payments are madeto an officiating priest by a pilgrim, the 

(1) (1911) 13 C. L, J. 449. 
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presumption is that it is a personal gift which may be retained by the 
priest himself, But as was observed in that very case, members of a 
family may agree, amongst themselves, that whoever amongst them 
may earn anything by officiating as a priest, the income is to be 
brought into a common fund and divided in certain proportions 
amongst them. In the case before us, there is direct evidence to show 
that this latter procedure was adopted by the members of the family. 
Consequently the ordinary presumption of Hindu Law applies that 
there was a joint family and a joint fund belonging to that family. 
The first contention of the appellants therefore fails. 

In so far as the second contention of the appellants is concerned, 
it is pointed out that even the plaintiff himself admits that the disputed 
house was given to the first defendant by his maternal grandfather. 
The defendants are no doubt entitled to rely upon this admission. At 
the same time it must not be overlooked that the plaintiff is a young 
man and at the time when the alleged transaction took place he must 
have been an infant who had no personal knowledge of the matter. 
The story of the first defendant is that the land upon which the house 
stands belongs to his father and to his maternal grandfather in equal 
halves and that the representative of his maternal grandfather made 
a gift of his half share in the land to him. It is fairly clear upon the 
evidence that half of the land upon which the house stands is the 
exclusive property of the first defendant. The building, however, has 
been erected obviously at a considerable cost upon this land. There 
is no room for reasonable doubt that the money for the erection of the 
building was supplied from the joint funds of the family. The position, 
therefore, is that the first defendant is the exclusive owner of one half 
of the land upon which the building stands, but the building has been 
erected at the cost of the family. Under the circumstances, the justice 
of the case will be met if we direct that the land be treated as joint 
family land, but that the price of one-third of half of the land be paid 
by the plaintiff and another one-third of half be paid by the second 
defendant. The view we take is supported by the observations of this 
Court in the case of Dwijendra Narain Roy v. Purnendu Narain 
Roy (1). In this case it was explained that a co-owner who has spent 
money is not entitled, as pointed outin Legh v. Dickeson (2) and 
Brickwood v. Young (3), to call upon his co-sharers to compensate him 
for the expenditure, but he has a defensive equity which attaches to 
the land dnd passes to a purchaser, which is enforceable in the event 
of a partition or a distribution amongst the tenants in common of the 


proceeds of sale of the land. It follows therefore, that the second: 


ground urged by the appellants must be allowed in part. 
In so far as the third ground is concerned, it has been contended 
that the family books in which the names of pilgrims are recorded 


* (1) (1910) 11 O. L. J, 189 (196), (2) (1884) 15 Q. B, D. 6), 
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cannot be treated as partible property. The nature and the contents 


_of these books have been thus described accurately by the Subordinate 


Judge: “when pilgrims come to Gaya to offer Find to their ancestors, 
they have to do it through the Gayals who officiate as priests on 
that occasion and minister to their wants. The names and addresses 
of the new-comers are entered in the book kept by the Gayals, and 
they are required to sign their names therein, if they know how to 
write. As a rule those pilgrims, if they come again, and their des- 
cendants go to their appointed Gayals or their descendants, when they 
have to perform the ceremony.’ The books, therefore, though they 
may not have any market value are of considerable importance to the 
parties to this litigation. The learned vakil for the appellants has, 
however, contended that they cannot be treated as partible property. 
It is worthy of note that in the Court below the plaintiff prayed that 
the territories from which the pilgrims come, might be partitioned, 
and different tracts of the whole country assigned to the several 
members, so that each would be entitled to minister to the spiritual 
needs of the pilgrims resident in the particular locality allocated to 
him, The learned Subordinate Judge has disallowed this prayer on 
the obviously reasonable ground that the parties to the litigation in 
their capacity as priests cannot force their services upon any particular 
pilgrim. Besides, as the pilgrims themselves are not parties to this 
litigation, they will not be bound to accept the services of any of the 
members of this family, as an officiating priest on the occasion of 
their visit to Gaya. This view is in accord with that taken by 
this Court in the cases of Gourmont Debt v. Chairman of Panthatt 
Municipality (1) and Dwarka Nath Misser v. Rampertab Misser (2). 
But the learned vakil for the appéllants has contended that this 
doctrine ought to be extended and applied to the books also; in 
other words, as the Court cannot effect a partition of the pilgrims or 
of the territories in which they reside, the Court should also refuse to 
effect a division of the records of the names, addresses and genealogies 
of the pilgrims. We are unable to accept this contention as well- 
founded on principle. The leaning of Courts has always been against 
the contention that a particular class of property is impartible. 
Property may be partitioned by physical division, or, if there is 
more than one sample of the same type, one may be allotted 
to each of the parties. If the partition cannot be effected in either 
of these methods, the property may be sold and the sale proceeds 
divided amongst the parties. Sometimes when the property is not 
saleable and does not admit of physical division, partition has been 
effected by a device, namely, by enjoyment of the property in turn, 
as in the case of aright to worship. As has been well observed by a 
learned author, at the present day, no Court would be inclined to 
accede to the contention that a property is impartible unless it is 


Q) (1910) 126. L. J. 74, (2) (1911) 13 O. L, J, 449, 
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shewn that it is a property the division of which would be against 
public right or policy or would tend to impair some paramount right 
existing in a stranger to the co-tenancy, or would outrage the public 
sense of propriety, decency and good morals. [Freeman on Co-tenancy 
and Partition, section 438.] As an instance of impartible property, 
Lord Coke, Co. Lit., 165(@), mentions the case of a castle which has 


been erected for public defence; the effect of partition of such’ 


property would be to make it less fit for public defence, if not to 
destroy its utility altogether. Another illustration usually given is 
the case of a churchyard and its vicinity which could neither be 
divided physically nor be sold and the sale proceeds distributed among 
the litigant parties: Coleman v. Coleman (1) and Brown v. Lutheran 
Church (2). In so far as the case before us is concerned, it is reasonably, 
free from difficulty. The first step will be actually to divide the 
books into three portions. In making this division, the guiding 


principle ought to be to ascertain the number of entries in each book, 


and it may be possible to give to each party a number of leaves 
containing as nearly as practicable the same number of entries as to any 
other co-parcener. This by itself, however, does not meet the needs of 
the situation, because each of the parties must have a complete set of 
entries so as to enable him to Secure pilgrims when they seek his services, 
The second step to be taken, therefore, will be to have certified copies 
prepared of the entries of these books and to give them to each of the 
parties. The result will be that each party will have one-third of the 
entries in original and two-thirds in certified copies. The third ground 
urged on behalf of the appellants cannot, thus, be sustained. 

In so far as the fourth ground is concerned, namely, that the 
horse and carriage in dispete belong to the first defendant as his 
Separate property, we are of opinion that there is no foundation for 
it. No doubt the first defendant has asserted that the horse and 
Carriage were received by him by way of gift from his maternal 
grandfather. But in view of the singular disregard of truth indicated 
in his testimony, we are not prepared to accept his allegation as well 
founded. Gopal Lal himself has not been examined and no reason has 
been assigned why he did not venture into the witness box in support 
ofthe claim. The fourth objection must therefore be overruled. 

In so far as the fifth ground is concerned, which relates to ornaments 
pledged with the second defendant, it has been argued that as they 
Were given by way of pledgeto him, they must be treated as his separate 
property. This contention is obviously fallacious. The true character 
of the ornaments depends upon that of the money advanced to the 
pledgors. We have already held that the case of the defendants that 
there was a separation in 1891 has completely failed. Consequently the 
presumption is that the money advanced by the second defendant 
to the owners of the ornaments was joint family property. A joint 

(t) (1852) 19 Pa. St. 100, 67 Am. Dec, 5a] (2) (1864) 23 Pa St, 600, 
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character has thus been impressed upon these ornaments, which must 
be divided amongst the members of the family. We may add that 
as the owners of the ornaments are not parties to this litigation, they 
will not be bound by this decision. It will not prevent them from 
redeeming the ornaments if they are still entitled to exercise their 
right of redemption ; consequently the member to whose share a 
particular ornament may he allotted, will be liable to be redeemed, 
ifthe right of redemption has not already been extinguished, The 
fifth ground taken by the appellants therefore fails, 

The result is that the decree of the Subordinate Judge is varied 
in one respect only, namely, in respect of the house, 34 Deo Chawra, 
Subject to this variation, that decree will be affirmed. 

As the appeal has substantially failed, the appellants must pay to 
the respondents the costs of this appeal. 

We assess the hearing fee at ten gold mohurs, 

A. T. M. Decree varied : appeal dismissed. 


Before Mr. Fustice Coxe and Mr, Fustice lmam. 
SHEIKH KALIMUDDIN 


Y, 


MUSSAMMAT MAHURNI AND OTHERS.* 
A ppeal—Order re-assigning bond—Prebate and Administration Act (V of 1881), 
Secs. 79, 86-— Revisional power exercised when no appeal lies. 
No appeal lies from an order assigning a bond under section 79 of the Probate 
and Administration Act. 
Brojo Nath v, Dasmoney (1) and Abhiram v, Gopal (2) referred to. 
Uma Charan v. Muktakeshi (3) dissented from, 

Butif the order is passed without jurisdiction, it can be revised and set aside by the 

High Court of its own motion at the same hearing e 
There is no provision in the Probate and Administration Act, empowering a 
District Judge to re-assign a bond while the first assignment is still in force. 

Semble : 1E there had been a condition in the bond that the assignment should be 
void, if the assignee failed to comply with certain requirements, a re-assignment might 
be possible, 

Appeal by the Administrator. 
Application for assignment of bond. 
“The material facts and arguments appear from the judgment. 


Babus Sth Chandra Palit and Nanda Lal Banerjee for the 


Appellant. 
Babu Mohendra Nath Roy and Moulvi Nuruddin Ahmed for the 
Respondents, Gi Ag Vs 


The judgment of the Court was as follows : 

The appellant in this case was granted Letters of Administration to 
the estate of one Moula Baksh and executed a bond in favour of the 
District Judge under section 78 of the Probate and Administration Act, 


*. Appeal from Original Order No, 236 of 1911, against the order of S, S, Skinner, 
Esq., District J udge of Purnes, dated the 4th March, 1911. 4 
(1) (1878) 20. L. R. 589. (2) (1889, I. L. R. 17 Cale, 48, 
(8) (1900) 1. L. R. 28 Cale. 149, 
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1881, for the due administration of the estate. As apparently he did 
not administer it properly the bond was assigned under section 79 of 
the Act to Gyasuddin, a son of Moula Baksh. Gyasuddin, however 
came to terms with the appellant and did not sue on the bond. The 
widow and the other children of Moula Baksh then songht to have the 
bond assigned tothem. This has been granted by the District Judge 
and hence this appeal. 

A preliminary objection is taken that no appeal lies. We think 
this contention must prevail. Section 86 of the Act enacts that every 
order of a District Judge under the Act shall be subject to appeal to 
the High Court under the rules contained in the Code of Civil Proce- 
dure, applicable to appeals. One of those rules is to be found in sec- 
tion 105 of the Code which lays down that save as otherwise expressly 
provided no appeal shall lie from any order. There is certainly no 
express provision in the Code for an appeal from an order assigning 
a bond. This seems to be in accordance with the view taken in Bojo 
Nath Palu. Dasmony Dassee (1) and Abhiram Dass v. Gopal Dass (2). 
It was not taken in Uma Charan Das v. Muktakeshi Dasi (3), but in 
that case the effect of the words “under the rules contained in the 
Code of Civil Procedure” seems not to have been considered. 

We think however that the order of the District Judge is 
altogether without jurisdiction and that we can accordingly revise it. 
Under section 78 the bond enured for the benefit of the District Judge. 
Under section 79 he can assign it on conditions: But there is no pro- 
vision in the law which authorises him to assign it again while the 
first assignment is stillin force. If there had been a condition that 
the assignment should be void, if the assignee failed to comply with 
certain requirements, in that case are-assignment might perhaps be 
possible. But there is no such condition in the present assignment. 
All that is stipulated is that any money decreed should be deposited 
in Court, a condition that can hardly be said to have been broken. 
No doubt the respondents can apply to have the Letters revoked, if 
they can make out a case under section 50 of the Act, andcan sue the 
aiministrator. They can also hold Gyasuddin responsible as a trustee 
for them under section 79 for all that he has recovered. But they 
cannot obtain an assignment of the bond from the District Judge 
when it is no longer his to assign. 

Accordingly the appeal is dismissed, but in tae exercise of our 
revisional jurisdiction, we set aside the order of the District Judge 
assigning the bond to the respondents. Tney will be at liberty, if so 
advised, to proceed with the application for revocation of the Letters of 
Administration which the District Judge has left undetermined. We 
make no order as to costs. 

A. T. M. Appeal dismissed © Order revised and set aside. 


(1) (1878) 2 ©. L, R. 589. (2) (1889) I. L. R. 17 Calo, 48. 
(8) (1900) I. L. R. 28 Gale, 149. 
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Before Mr. Fustice Mookerjee and Mr, Fustice Carnduf,. 
MAHOMED ABUL HOSSEIN 


V, 
SHARIFAN.* . 
Succession Certificate Act (VIL af 1889), Sec. 4—Debt, share of—Dower dedt—Hus- 


band's share, if entinguished~ Certificate, if necessary— Certificate, grant of, 
nature of, 


A grant of a succession certificate does not constitute proof of debt, nor does it 
determine the frame of a suit in which the claim has to be enforced. The certificate 
only renders unnecessary the trial of the question, whether the claimant is entitled to 
maintain it as the representative of the deceased. 

A died leaving her husband, an infant son and mother as her heirs and also a 
deferred dower debt, The mother applied for a certificate of a portion of the debt 
Waa by her, relinguishing the remainder. 

Heid, that she was entitled to take out certificate. 

Ghafur Khan v, Kalandart Begam (1) dissented from. 

A certificate could not, in such a case, be granted for the whole of the dower debt. 

Obiter > That in respect of the husband’s share the debt was extinguished. 

Quere: Whether a succession certificate was necessary in a case of this description. 

Abdul Karim Khan v. Maqbul-un- Nissa Begam (2) referred to. 


Appeal by the Objector. 

Application for succession certificate. 

The material facts and arguments appear from the judgment. 
Moulvi Syed Hnait Karim for the Appellant. 

Mouwi Muhammad Mustafa Khan for the Respondent. GAV. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by which 
the Court below has granted a succession certificate to the respondent 
in respect of a portion of a debt alleged to be due to her from the 
appellant as the debtor of his deceased wife. The appellant, Mahomed 
Abul Hossain, was married to a Mahomedan lady by name Barfan, the 
daughter of the respondent Sharifan. The amount of the dower is said 
to have been fixed at Rs. 41,000, and the whole of it was deferred. 
The lady died on the 24th January, 1907, and thereupon the dower 
debt became recoverable by her heirs, z.¢., her husband, her infant son, 
and her mother. The husband, it will be observed, was thus a creditor 
as well as a debtor. In 1909 the respondent commenced an action 
against her son-in-law for recovery of Rs. 1,000. She alleged that her 
son-in-law was possessed of property worth not more than Rs. 1,000, 
and that, although she was entitled to recover from him one-sixth of 
the dower debt, z.e., Rs. 6,833-5-4, it would be infructuous to sue him 
for this large amount.- She, therefore, abandoned her claim in excess 
of Rs, 1,000, and limited the demand to that amount. On the zīst 
December, 1909, she applied for a succession certificate to the extent of 
Rs. 1000 only. The son-in-law, who appeared to shew cause, objected 

* Appeal from Original Order No 178 of 1910, against the order of O. W, E. 
Pittar, Esq., Distriet Judge of Patna, dated the 7th March, 1910. 
(1) (1910) 1. L, R. 88 All, 327, (2) (1908) I, L. R, 80 All, 315. 
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to the grant of the certificate on two grounds, namely, firs/, that no 
certificate could be granted in respect of the share of the debt due to 
one of the heirs only ; and, secondly, that no certificate could be granted 
to the petitioner, because she had not asked for a certificate even in 
respect of the entire share of the dower debt recoverable by her. The 
District Judge has overruled both these objections, and granted a certi- 
ficate to the petitioner as prayed. In the present appeal by the 
objector, the order of the District Judge has been assailed on the two 
grounds just mentioned, and reliance has been placed upon the deci- 
sion of a Full Bench of the Allahabad High Court in Ghafur Khan v. 
Kalandari Begam, (1) in which it appears to have been ruled that no 
certificate could be granted to one of the heirs of a Mahomedan lady, 
who had died leaving her dower debt unrealised, for collection merely 
ofa part of the dower debt of the deceased. The decision quoted 
appears at first sight to support the contention of the appellant, but it 
is not stated whether the dower in that case was prompt or deferred ; 
at any rate, there are observations as to the true construction of 
section 4 of the Succession Certificate Act which do tend to assist the 
appellant. It has been argued, however, by the learned vakil for the 
respondent, that the decision is open to criticism, and ought not to be 
treated as a correct exposition of the law. 

Section 4 of the Succession Certificate Act, 1889—we need quote 
only so much of it as is applicable to the case before us—provides 
that no Court shall pass a decree against a debtor of a deceased person 
for payment of his debt to a person claiming to be entitled to the 
effects of the deceased person or to any part thereof, except on the 
production, by the person so claiming, of a certificate granted under 
the Act and having the debt specified therein. It has beep contended, 
on behalf of the appellant, that the section implies that one certificate 
is to betaken out for the payment of the whole debt due by the 
debtor of the deceased person, that if the deceased person has left more 
than one heir, it is not competent for one of them to apply fora 
certificate in respect of the share recoverable by him, and that much 
less can one heir apply for a certificate for a part only of his share of 
the debt. In our opinion, this proposition is too broadly formulated, 
and, if we were to give effect to it, the scope of the section would be 
needlessly restricted. It is to be observed that this section does not 
define the constitution of the suit for the recovery of the debt due 
from the debtor of the deceased person ; we are not now concerned with 
the question, whether one of several heirs of the deceased creditor is 
competent to sue for his share of the debt alone or whether he is 
bound to sue for recovery of the entire debt payable to himself and his 
fellow heirs, joining the latter as defendants, if they are not willing 
to join as co-plaintiffs. Whatever the proper constitution of a suit 
of this description may be, a question which can hardly be answered 
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CIVIL. independently of the nature of the debt—-it is clear that the suit need 


1911. not include a claim for the whole sum due to the deceased at the time of 

— his death ; for instance, a portion of the debt may have been amicably 

Moa paid to the heirs jointly, or amounts paid to different heirs in propor- 

N a tion to their known shares in the inheritance ; in such a case it would 
rl 6 


an be unmeaning to hold that the claim must include the whole of the 
Mookerjee, J. amount due to the deceased creditor. To take another illustration : 

-7 there is no reason why the heirs should not relinquish, if they so 
choose, a portion of the claim. If, therefore, a suit for the recovery of 
the debt need not include the whole of the sum due to the deceased at 
the time of his death, the question may very well be asked, on what 
principle can the view be maintained that the application for a 
certificate must include the whole of the amount due. A certificate is 
needed to afford protection to the party who pays the debt to the 
representatives of the deceased person ; but to facilitate the collection 
of debts on succession in this manner, does not require that the 
certificate should cover the whole of the debt, if the heirs do not seek 
to realise the whole. We are, therefore, not prepared to accept the 
construction placed upon section 4 of the Act by the learned Judges of 
the Allahabad High Court in Gafur Khan v., Kalandari Begam (1). 
It cannot be disputed that the construction adopted may lead to com- 
plications and hardship which could never have been intended by the 
legislature. To take one illustration : cases may arise, where, as here, 
one of the creditors stands in such a relation to the debtor (son and 
father) that he may not be willing to sue at all to enforce his right. 
On what principle can the other creditor be compelled to take out a 
certificate for the entire debt? He has admittedly no right to the 
whole of the debt, and he cannot, wnder section 6 (1) (g), state the 
right in which he claims the portion in excess of his share. Again, he 
may be quite prepared to furnish security for his own share under 
section 9, but he may not be able, certainly not willing, to furnish 
security for the sum in excess of his own share which he is by no 
means anxious to recover by suit. Then, again, one of the creditors, as 
here, mzy be an infant, and he may have a much longer period allowed 
to him by law for the enforcement of his rights, than to the adult 
creditor, Why should the latter be compelled to take out a succession 
certificate in respect of the share of the debt claimable by the infant ? 
If he institutes a suit for this purpose, he may very well be met by the 
objection that the infant has a legal guardian who is competent to 
safeguard his rights. It would, therefore, be only reasonable to hold 
that a person in this situation is entitled to apply for a certificate for 
the amount which he seeks to recover. In fact, the argument, which 
underlies the contrary view, overlooks the fact that in proceedings for 
grant of the certificate, we are not concerned with the frame of the 
suit in which the claim is to be asserted. We are concerned only 

(1) (1910) I< L. R. 88 All. 827. 
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with the representative character of the claimant, and by a summary 


. investigation the Court has to determine whether that character has 


been established. The grant of the certificate does not constitute proof of 
the debt, nor does it determine the frame ofthe suit in which the 
claim has to be enforced. The certificate only renders unnecessary the 
trial of the question in the regular suit, whether the claimant is 
entitled to maintain it as the representative of the deceased. In view 
of these principles, there can be no room for controversy as tothe 
validity of the order of the District Judge. Inthe present case, upon 
the death of the lady, the dower debt due from the husband became 
payable to her heirs. The nature of the right of the heirs was explained 
by this Court in the case of Mohamed Ishag v, Akramul Aug (1). It was 
there pointed out by Brett J. that in the case of deferred dower, a right 
accruing to a single person from a covenant in her favour does not 
devolve on her death on two or more of her heirs in several shares ; it 
is not a case in which the cause of action which resided in one person, is 
by operation of law transferred to a number of persons who constitute 
one heir. As the right to the deferred dower becomes enforceable on 
the death of the wife, the agreement must be taken to be one between 
the husband and the wife under which the former undertakes to pay 
over to the heirs of the latter the money which becomes due after 
her death. The inference is, therefore, irresistible that each of the heirs 
is entitled to sue in respect of his share of the dower debt ; in reality, 
each has a distinct right enforceable by himself, though all may jointly 
sue, because each obtains a share of the whole debt. This view is 
consistent with what has been recognised as the settled rule almost 
since the establishment of the British Courts in this country ; see, for 
instance, 40 Buksh v. Kaeem Beebee (2), decided by the Bengal 
Sudder Court so far back as 1804, where, upon the death of a 
Mahomedan woman, one of her heirs was allowed to maintain an action 
for the recovery of her share only of her dower debt. In the case 
before us, the petitioner has instituted such a suit ; she has further 
relinquished a considerable portion of her claim, because she asserts 
that, as the objector has properties worth only Rs. 1,000, it would be 
fruitless to obtain a decree against him for alargersum. It would, in 
our opinion, be as unreasonable to hold that she is bound to take out a 
succession certificate for the whole sum as to hold that she was bound 
to sue for recovery of the entire amount. It has been suggested, 
however, by the objector that, if a decree is obtained in a suit so framed, 
the infant son, who is entitled to a share of the dower debt, may be 
prejudiced. But, as already explained, we are not concerned at this 
stage with the suit for the recovery of the money. The guardian of 
the infant may, if he so chooses, apply for a succession certificate in 
respect of his share of the dower debt, and institute a suit on his behalf. 
But because he omits to do so, for obvious reasons, the petitioner 
cannot be deprived of her right to recover the money ; neither can she 
(1) (1907) 6 ©. L, J, 558, (2) (1804) 1 Mac, Sel, Rep, 110, 
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be compelled to enforce, not merely her own rights, but also those of 
the infant. We may further point out that a certificate cannot in this 
case be granted for the whole of the dower debt ; it is not disputed 
that the husband unites in himself the characters of debtor and 
creditor ; in respect of his share, therefore, the debt must be deemed to 
have been extinguished. To put the matter briefly, even if the dower 
debt was treated as a joint debt, there has been a severance, and there 
is no good reason why, in this contingency, the interest of the different 
creditors may not be deemed to have been severed. The view we 
take is supported by the judgment of Chamier J., in dkbur Khan v. 
Bilkisara Begum (1) and of Aikman J., in Jz re /ndarman (2), though 
that view is possibly inconsistent with the decision in Muhammad Ah 
Khan v. Puttan Bibi (3). We may add that it has not been disputed 
before us that a succession certificate is necessary in a case of this 
description, as laid down in Abdul Karim Khan v. Maqbul- un- 
Nissa (4), which dissented from the case of Nemdhari Roy v. Bissessari 
Kumari (5), subsequently overruled by a Full Bench in Bancharam 
Majumdar v. Adyanath Bhattacharjee (6). 

The result, therefore, is that the order of the District Judge is 


affirmed, and this appeal dismissed with costs. We assess the hearing 


fee at one gold mohur. 


A.T. M. Appeal dismissed. 
(I) (1901) 21 All. W. N. 125. (4) (1908) I. L. R. 80 All, 315, 
(2) (1895) I. L. R. 18 All, 45, (5) (1898) 2 0. W. N. 594. 
I. L. R. 36 Cale. 936. 


(8) (1896) 1, L, R, 19 All. 129. (6) (1909) 


Before Mr. Fustice Stephen and Mr. Fustice Coxe. 
NALINI BEHARI ROY (RECEIVER) 


Ve 
FULMANI DASI AND OTHERS.” 


Auction sale, setting aside of— Desretal amount, deposit of —' Interest voidable on sale’— 
Bengal Tenancy Act ( VIII of 1885 ), Sec, 170 OL (3 )—~Appeal, if lies—Civil Procedure 
Code (Act V of 1908), See, 115. 


A transferee of a non-transferable oocupancy holding has no interest in the 
land within the meaning of clause (8) of section 170 of the Bengal Tenancy Act, and a 
landlord can contest the rights of such a purchaser to make a deposit of decretal 
amount, 

Srimati Nissa Bibi v, Radhu Kishore (1) and Prosunno v. Bama Churn (2) 
referred to. 

Hari Das v. Vdoy Chandra (3) and Omar Ali v. Basirudeen (4) dissented from. 

No appeal lies from an order under clause (3) of section 170 of the Bengal Tenancy 
Act, allowing a transferee of a non-transferable occupancy holding to deposit the decre- 
tal amount. But the High Court interfered under section 115 of the Code of Civil 

* Appeal from Appellate Order No 609 of 1910, with Rule No 5346 of 1910, 
against the order of J. Cornis, Esq., District Judge of Midnapur, dated the 10th 
September, 1910, affirming that of Babu L, Patnaik, Munsiff, 3rd Court, Midnapur, 
dated the 21st May; 1910, 

(1) (1906) 11 C. W. N. 312. (3) (1908) 8 C. L J. 261. - 

(2) (1909) 13 O, W. N, 652, (4) (1908, 70. L J, 282, 
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Procedure, as such order was passed in irregular exercise of jurisdiction and ordered 
the amount deposited to be returned to the transferee of the holding. 

Appeal by the Decree-holder. 

Application for deposit of decretal amount under clause (3) of 
section 170 of the Bengal Tenancy Act. 

The material facts and arguments appear from the judgment. 

Babu Tarakeswar Pal Chowdhury for the Appellant and the 
Petitioner. 

Babus Sarat Chandra Roy Chowdhury and Gobind Chandra 
Chakravart: for the Respondents and Opposite Party. C. A. V. 

The judgments of the Court were as follows ; 


Stephen J.—This matter comes before us on a second appeal and 
on a Rule. The appellant, who is also the petitioner in the Rule 
is a landlord who is seeking to sella tenant’s holding in execution 
of a rent decree. The respondent purchased the holding from an 
occupancy raiyat and seeks to defeat the landlord’s right by depositing 
the decretal money in Court under section 170(3) of the Bengal 
Tenancy Act. The appellant contests his right to do this on the 
ground that the holding is not transferable, as it has now been found 
it is not,and that the-respondent has not therefore any interest in 
the holding voidable onthe sale. Both the lower Courts have found 
in the respondents’ favour, and have allowed the deposit to be made. 
The appellant now appeals from the decision in the lower appellate 
Court, and in case it should be held that no appeal lies, has also 
obtained a Rule calling on the respondents to show cause why the 
order accepting the deposit should not be set aside. 

Leaving aside for the moment the question whether any appeal 
lies, we have to consider whether the respondent, that is the applicant, 
has auy interest in the land, andif he has, whether that interest 
is voidable on the sale. 

On the authorities before us, I hold that the applicant has no 
interest in the land. This result,in my opinion, follows from the 
decisions of this Court in Srimati Nissa Bibi v. Radha Kishore 
Manikya (1) and Prosunno Kumar Middar v. Bama Churn Mondal (2). 
The two cases together are certainly an authority for the statement 
that the transferee of a non-transferable holding is not a representative 
of the transferor under section 244 of the old Code or the owner of 
immovable property under section 311, and in both cases, the point is 
considered as depending on the question whether he had an interest 
in the property. It is possible of course that the phrase “ having any 
interest” in section 170(3) of the Bengal Tenancy Act might be 
construed as having a wider application than the “representative ” 
of a party to a suit under section 244, or the owner of immovable 
property under section 311. But in Jlshan Chunder Sirkar v, Beni 
Madhub Sirkar (3), the authority on which Srimatz Nissa Bibi v. 


(L) (1906) 11 C W. N. 812. 2* (1909) 18 ©, W, N. 652." 
(3) (1896) 1, L, R, 24 Qalo, 62. 
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Radha Kishore Manikya (1) was decided, it seems as if the classes of 
persons described in the three sections were all the same, as indeed 
there is no reason why they-should not be. 

I should feel no diffizulty in following these decisions were it not 
for the decision of this Court in Hart Das Batragt v. Udoy Chandra 
Das (2) where it was held that the sale of a non-transferable holding is 
not void but merely voidable by the landlord, a rule that has frequently 
been followed by this Court in holding that where the landlord is not 
a party to proceedings rising out of the transfer, the question of 
transferability does not arise. I doubt however whether the distinction 
between void and voidable contracts has not been pushed too far in 
the case in question, The landlord’s rights were not directly concerned 
in the case in question, and on the facts before it, in order to support 
the conclusion arrived at, the Court need not have decided more than 
that the contract was void only. Ifthe landlord recognises a transfer 
of a non-transferable holding it is probably open to him to recognise 
it on the footing that it is or is not the subject of an occupancy right, 
or at least there does not appear to be any authority that it is not. 
If the “interest”? in section 170 (3) Bengal Tenancy Act, is read as 
interest against the landlord, a sense which would bring the section 
into line with sections 244 and 311 of the old Code, this would put 
an end to the distinction beetween void and voidable contracts as far 
as the present case is concerned. That it should beso read,I do not 
say, but the possibility of the reading inclines us to follow the two 
decisions we have followed. 

We have also been referred to the case of Omar Ali Majhi v. 
Bastrudeen Ahmad (3), where it was held that the transferee of a 
portion of a holding had a right to pay the amount of a decree in a 
rent suit under sections 310A of the old Code. I cannot say that 
this is consistent with the principles on which Srimatz Nissa Bibi v. 
Radha Kishore Mantkya (1) and Frosunno Kumar Middar v. Bama 
Churn Mondal (4) were decided ; but the difference between the views 
expressed does not seem to me to justify a reference. 

Under these circumstances, I need not consider the further ques- 
tion whether the applicant had an interest voidable on the sale. 

If the applicant had no interest, he had no right of appeal from the 
first decision, and consequently the present appellant had no such 
right. But on our findings it appears that the Courts below have pre- 
vented the landlord from proceeding with the execution of his decree, 
at the instance of one who, on the Court’s own finding, was a stranger 
and had no focus stand? in the matter. It must be held therefore that 
there has been an irregular exercise of jurisdiction. The appeal is 
therefore dismissed, but the Rule is made absolute, the orders of both 
the lower Courts are set aside, and the money deposited by the 


(1) (1906) 11 O, W. N. 812, (3) (1908) 79. L. J. 282 
t2) (1908) 80. L. J. 261, (4) (1909) 13 O. W. N, 652, 
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applicant must be returned to him, and the execution case must pro- 
ceed according to law. 

The pettioner is entitled to the costs of the Rule which we assess 
at two gold mohurs, and to his costs in the Courts below. 

Coxe J.—Considering the importance of the point and the conflict 
of judicial opinion upon it, I should have preferred to have the case 
referred to a Full Bench, but as my learned colleague does not think 
that this course is rendered necessary by the decision in Omar Ak 
Majhi v. Basirudeen Ahmad (1) and as I agree with his view that the 
purchaser in this case is not entitled to deposit, I do not press for a 
reference. 

To the cases cited by my learned colleague, I may add that of 
Thomas Barclay v. Syed Hossein Ali. Khan (2). In that case it was 
held that if the landlord does not dispute the title of the depositor and 
withdraws the money, he cannot afterwards refuse to recognise the 
transfer. It is argued that that case has no bearing on the present 
case, because it does not lay down that the mere drawing of the money 
would debar the landlord from denying the title of the depositor, and 
in this case the landlord has contested the depositor’s right to make the 
deposit. This argument however is hardly in accordance with the 
explanation of the decision given in Fugal Mohini Dasi v. Srinath 
Chatterjee (3). Moreover both these decisions imply that the landlord 
can attack successfully the right of a purchaser to make the deposit. If 
a purchaser of a holding that is not transferable, is entitled to deposit 
the money, what will be the use of the landlord’s resisting him, and 
why should the landlord be estopped from contesting his title, because 
he has refrained from taking action that is bound to be fruitless. On 
the other hand if drawing thesmoney estops the landlord in future, 
what is he to do, if he desires to exercise his undoubted right of refusing 
to recognise the transfer. If he draws the money, he is bound to recog- 
nise the transfer, If he does not, the sale is stopped and he has to go 
without his rent. It appears to me to follow necessarily from these 
rulings that the landlord is entitled to resist the deposit, and that if he 
resists it, the purchaser cannot be allowed to make it and save the 
holding from sale. 


A. T. M. Appeal dismissed : Rule made absolute. 


(1) (1908) 7 ©, L J. 282, (2) (1907) 60. L. J. 601. 
(3) (1910) 12C L.J 609 


Before Mr. Fustice Mookersee. 
LOKENATH SAHU 
D 
ACHITANANDA DAS AND OTHERS."f 
Lispendens— Misdescription of property in suitLis in mortgage suit— Inconsistent 
action. 


* Appeal from Appellate Decree No, 1840 of 1907, against the decree of J. J, 
Platel, Esq , District Judge of Cuttack, dated the 18th July 1907, reversing that of 
Babu Narendra Nath Chuckerbutty, Munsiff of Balasore, dated the 19th June, 1906. 


T No Letters Patent Appeal has been preferred against this decision—Rep, 
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Misdesoription of property involved in a litigation, is sufficient to render the 
doctrine of lis pendens inapplicable. 

In order that lis pendens may be created, it is essential that the property in the 
suit must be described by such definite and technically legal description that its 
identity can be made out by the description alone, or, that there is such a general’ 
description of its character or status that upon enquiry the identity of the property 
involved in litigation, can be ascertained. 

In the case of a mortgage suit, the /is continues even after the decree mist and the 
doctrine of lis pendens is applicable to proceedings to realise the mortgage after the 
decree for sale. ; 

Surjiram v, Barhamdeo (14, Parsotam v. Chheda Lal (2) and Faiyaz Husain v. 
Prag Narain (3) referred to. 

Appeal by the Plaintiff. 

Suit for recovery of possession of immovable property. 

The material facts and arguments appear from the judgment. 
Babu Surendra Nath Ghosal for the Appellant. 

Babu Girish Chandra Pal for the Respondent, C. Á. V. 
The judgment of the Court was delivered by 


Mookerjee J —This is an appeal on behalf of the plaintiffin an action 
for recovery of possession of immovable property, The plaintiff claims title 
from the husband of the second defendant who was the admitted owner 
of the disputed property, and bases his title ona mortgage bond executed 
in his favour on the 13th February, 1895. He obtained a decree on 
this mortgage on the 6th January, 1901, and purchased the property 
at the execution sale on the 15th July, 1903. The first defendant 
founds his title on a mortgage executed in his favour on the 19th 
February, 1889. He obtained a decree on the 13th August, 1892 
which was subsequently made absolute on the 13th July, 1901. He 
purchased at the execution sale on the 15th November 1907, and was 
placed in possession by the Court on the 6th June, 1902. In the 
Courts below, each side impeached the validity and reality of the 
mortgage which was the root of the title of the other, but it has been 
concurrently found that the mortgages represented genuine transac- 
tions. The only relief, therefore, which the plaintiff now claims, is to 
redeem the defendant, as he was not made a party to the proceedings 
in the mortgage suit of the latter. The defendant, however, resists 
the claim for redemption on the ground, that as the mortgage of the 
plaintiff was taken during the pendency of his mortgage suit, that is, 
after the institution of the mortgage suit of the defendant and before 
the decree in that suit was made absolute, the plaintiff is affected by 
the doctrine of “zs pendens, and his right of redemption must be taken 
to have been extinguished when the property was sold on the ssth 
November, 1901. The Court of first instance held that the doctrine 
of is pendens was not applicable and made a decree for redemption 
in favour of the plaintiff. Upon appeal, the District Judge has held 

(1) (1905; 20. L.J 288, (2) (1906) I. L R. 29 All. 76. 

(3, (1807) 5 C. L. J, 563, 1. L, R. 29 All. 339, P. O., L. R. 34 1 A. 102, 
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that the principle of Hs pendens is applicable, and the plaintiff has no gha 
enforceable right of redemption. 1909, 


The plaintiff has now appealed to this Court, and the substantial Lokenath 
question of law which has been argued before me is whether the 
doctrine of is pendens is applicable when the property in suit has 
been misdescribed. To explain this contention, it is necessary to state 
that according to the plaintiff, the property in the mortgage suit of the 
defendant was erroneously described as Jakhiray bahali land No. 57505, 
whereas the correct number is 375c5. It has been urged on behalf of 
the appellant that it was impossible for him to redeem the defendant 
in the course of the proceedings on the mortgage suit of the latter, 
because he had purchased No. 37505, and he did not know that that 
was the property involved in the mortgage suit of the defendant, and 
that even if he had made an attempt to redeem the defendant, he 
would have been successfully met by the objection that the property 
purchased by him and the property in suit were not identical. The 
Iéarned vakil for the respondent has conceded that the number of the 
estate was erroneously given, but he has suggested that inspite of this 
error, the property might have been identified. This, however, is a 
question impossible for me to determine, as it is in substance a question 
of fact, and the materials on the record, so far as they have been 
placed before me, are apparently not conclusive upon the matter. I 
must, therefore, determine only the qnestion, whether or not misdes- 
cription of the property involved in a litigation, is sufficient to render 
the doctrine of Zis pendens inapplicable. If this question is answered in 
the affirmative, the ‘case must be remitted to the District Judge in 
order that he may determine whether the misdescription in the mort- 
gage suit of the defendant was of a character which rendered the identi- 
fication of the property impracticable. 
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The question of law raised is apparently one of first impression, so 
far as tne Courts of this country are concerned, but the solution of it, 
in my opinion, is not difficult, in view of the provisions of section 52 of 
the Transfer of Property Act. Under that section, a right to immovable’ 

- property must be directly and specifically in question in a suit, 
in order that the decree made therein may affect the purchaser 
pendente lite ; in other words, in order that 4s pendens may be created, 
it is essential that the property involved in the suit must be described 
by such definite and technically legal description that its identity can 
be made out by the description alone, or, that there is such a general 
description of its character or status, that upon inquiry the identity of 
the property involved in litigation, can be ascertained. The principle 
which underlies this position, was applied in the cases of Mantka Gramani 
v. Ellappa Chetti (1)and Kazlas Chandra Ghose v. Fulchand Foharrz (2). 
In the first of these cases, it was held that the doctrine of Xs pendens had: 
no application, when a right to immovable property was not specifically’ 


(1) (1896) I, L. R. 19 Mad, 271. = (2) (1871) 8 B. L. R474, -0 


394. ‘THE CALCUTLA oa JOURNAL. [Vou XV, 


OIvin. in question in a suit for maintenance during the pendency of which 
1909,- the alienation impeached was made. In the second case, it was ruled 
Te ii that the doctrine of Zis pendens had no application when the alienation 


m took place during the pendency of a suit for accounts against a 
Achitananda. managing partner in which title to immovable property was not 
Mookerjee, J, specifically in question. My attention, however, has not been invited 

=R to any cases in the Indian Courts in which the litigation related to 
immovable property, and the property was so misdescribed that it was 
impossible to identify it. But cases of this description have arisen 
frequently in the American Courts, and the principle which underlies 
these decisions appears to me to be based not on any artificial grounds 
peculiar to American Jurisprudence, but upon general grounds of 
justice, equity and good conscience. In Bennett on his Lis Pendens 
(p. 154), it is pointed out that in order to make the doctrine of 
lis pendens applicable, the Zs must be sufficiently described in the 
pleadings. As authority for this proposition, reference is made to the 
decision of the Supreme Court of the United States in Miller v. 
Sherry (I), where it was ruled that to have the effect of Zis pendens, a 
bill must be so definite in the description that anyone reading it can 
learn thereby what property is intended to be made the subject of 
litigation. Where there is nothing in the proceedings, except the 
simple description of the property, which will tend to put the public 
upon enquiry or give a clue for further and more definite knowledge, 
where such knowledge can be acquired, the description must be so 
definite that any one reading it can learn thereby what property is 
intended to be made the subject of the litigation. On the other hand, 
if enough appears in the proceedings to put a purchaser on guard, 
although they do not in themselves* describe the property with that. 
particularity which amounts of itself to complete identification, 
lis pendens would be created. What description is sufficient in a 
particular case may be a matter for controversy, and the cases on the 
subject can be found collected in the notes to Newman v. Chapman (2) 
and Stout v. Philip Mfg. Co. (3). The most instructive of these cases 
are Watson v. Wilicot (4) and Norris v. Jle (5). In the former of these 
cases, the property was fully and correctly described in the notice of 
action, but in the schedule, the description was repeated witha slip by 
which the northern and southern boundaries were interchanged. The 
Court ruled that the property was described with sufficient accuracy 
and that the false description in the schedule might be treated as 
surplusage. This was obviously a case different from one in which 
there is no correct description at all of the premises in controversy. 
In the second case, it was ruled that the description of the property in 
the pleadings is sufficient if anyone reading them must be able to 
learn thereby what property is intended to be made the subject of the 
litigation. We may. take it, therefore, as a reasonable and well-settled 


(1) (1864) 2 Wallace 237. (3) (1895) 56 Am. St. Rep. 843 ‘867). ` 7 
(2) (1823) 14 Am. Dec. 766 (777). (4) (1876) 20 Am, Rep, 63, . 
(6) (1894) 43 Am. St, Rep, 288. “` ae 
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rule that in order to make the doctrine of des pendens applicable, the 

property must be described in the pleadings with sufficient accuracy. 
The result, therefore, is that this appeal must be allowed, the 

judgment and decree of the District Judge set aside, and the case 
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remanded to him to determine whether in the mortgage suit of the Achitananda, 
defendant the property was so inaccurately described as to make the Mookerjee, J. 


doctrine of Zs pendens inapplicable to the mortgage taken by the 
plaintiff. For the satisfactory decision of the point, it would be 
necessary to call for the records of the mortgage suit of the defendant ; 


-the District Judge will do so and also take additional evidence, if 


necessary, to elucidate any question that may arise in connection 
therewith. If he finds that the property was not described with 


‘sufficient accuracy, the plaintiff will be entitled to redeem as he was 


allowed to do by the Court of first instance. If, on the other hand, 
the District Judge finds that the property was described with sufficient 
accuracy, though the number of the estate was inaccurately given, the 
plaintiff must fail, because it has not been and cannot be seriously 
contended that in the case of a mortgage suit, the 4s continues even 
after the decree mzsz, and the doctrine of ds pendens is applicable to 
proceedings to realise the mortgage after the decree for sale : Surjzram v. 
Barhamdeo (1), Farsotam v. Chheda Lal (2) and Matyaz Husain v, 
Prag Narain (3). 

The District Judge in the Court below appears to have held 
that as the plaintiff impeached the mortgage of the defendant as 
fraudulent, he cannot in this suit be allowed to redeem, and in support 
of this proposition he relied upon the judgment of this Court in 
Kokilasari v. Mohunt Rudranang Goswami (4). That case lays down 
that although a plaintiff must ordinarily succeed on the case he has 
made in the plaint, an action instituted for a purpose apparently 
inconsistent with redemption cannot properly be converted into an 
action to redeem. There are, however, exceptions to the rule when 
special circumstances are established. The case before me falls, in 
my opinion, outside the ordinary rule. Here each of the mortgagees 
sued to enforce his security behind the back of the other, and in this 
suit impeached the title of his opponent. The property in the 
mortgage deed of the defendant was misdescribed with the result that 
the plaintiff might not unnaturally feel suspicious that everything was 
not straight. He can, therefore, be hardly blamed for challenging the 
reality of the mortgage which is the root of the title of the defendant. 
The case will be remitted to the District Judge for early disposal as the 
litigation has already lasted for nearly four years. Costs of this appeal 
will abide the result. 

A. TiM. Appeal allowed : case remanded. 


(1) (1905) 2 0. L. J. 288, (2) (1906) I. L. R. 29 All. 76. 
(3) (1907) 5 0. L, J. 668, L. R. 34 I, A. 102, I. L, R. 29 All, 332, 
5 0. L J, 527. 
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CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
SATIS CHUNDER SARKAR 
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‘CRIMINAL; 
ee ae v. 
mai, EMPEROR.* 
January, Seourity for good behaviour-——Criminal Procedure Code (Act V. of 1898), See. 
10, 15, Concealment—Prerious connection with criminal conspiracy— Ostensible 


of subsistence. 


XV. 


109— 
means 


Section 109, clause (a) of the Code of Criminal Procedure must be read together 
and the object of the concealment must be with a view to committing some offence, 

The fact that a person had previously been connected with any oriminal 
conspiracy or might still be in correspondence with any criminal outside the jurisdic- 
tion would not be relevant in a case under section 109 of the (ode of Criminal 


Procedure. It would properly form the basis of a substantive proceeding 
section 110. 


under 


As long as a young man, out of employment, is staying in his father's house and 
that father is a man of substance, able, if necessary, to support him, he cannot be said 


to be without ostensible means of subsistance. 


The whole object of ol. (2) of section 109 is to enable Magistrates to take action 


against suspicious looking strangers within their jurisdiction. 


Application for revision. 


The petitioner was directed under section 109 of the Code of 
Criminal Procedure to execute a bond of Rs. Soo with two sureties of 
Rs, 500 each for his good behaviour for one year or in default to 


undergo rigorous imprisonment for one year. 
The material facts and arguments appear from the judgment. 
Babu Manmatha Nath Mookerjee for the Petitioner. 


Mr. K. N. Chaudhury and Babu’ Sris Chunder Chowdhury for 
the Crown. C. A. V. 


The judgment of the Court was as follows: 


January, 15. 


This Rule was issued calling upon the District Magistrate of 


Rajshahye to show cause why the order directing the petitioner to 
execute a bond for Rs. 500 with two sureties of Rs. 500 each for his 
good behaviour for one year under section 109, Criminal Procedure 
Code, and on failure to give security, to undergo rigorous imprisonment 
for one year, should not be set aside on the ground that it does not 
appear that the petitioner is without ostensible means of subsistence, 
and that the account he has given of himself is satisfactory. Having 
given the case our most attentive consideration, we are of opinion 
that the Rule must be made absolute. The proceeding upon which the 
order complained of was based, was dated the rath August 1911, and 
set out that, whereas it was reported that Satis Chandra Sarkar was in 
Natore or its vicinity and was concealing himself in order to avoid 
observation and there was reason to believe that he- was connected 
with anarchist agitation and conspiracies for the purpose of committing 

æ Criminal Revision No, 1378 of 191], against the order of H. O, Barness, Esq., 


District Magistrate of Rajshahye, dated the 26th September, 1911 . 
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dacoity and other crimes and whereas he had no ostensible means 
of livelihood and could not give a satisfactory account of himself, he 
was called upon to execute securities as set out above. The proceed- 
ings were taken under section 109, Criminal Procedure Code, and not 
‘under section 110, and the ground covered was, on the face of it, in 
respect of both clauses (a) and (b) of the section. The Officiating 
District Magistrate however dealt with it under three heads ; the first 
being that the accused was concealing himself in order to avoid 
‘observation. This of course is no offence at all and the Magistrate held, 
„as he was bound to hold, that the prosecution had not made out its 
case on this head. But he omitted to notice that what he calls the 
second allegation against the accused, is really a substantive and neces- 
‘sary part of the first, if there is to be any order under clause (a) of 
section 109. 

' The whole clause must be read together and the object of the con- 
cealment must be with a view to committing some offence. 

Now the second allegation is that the accused is connected with 
anarchist agitation and conspiracies for the purpose of committing 
dacoity and other crimes. 

This standing by itself could constitute no ground for a proceed- 
ing under section 109, but would properly form the basis of a proceed- 
ing under section 110 to which the accused has had no opportunity 
of answering. 

It being found that he only returned to his father’s house on the 
gth August and merely secluded himself in the day time, going out at 
night for exercise, and that the prosecution had not made out that he 
was taking any particular steps to conceal himself for the purpose of 
committing any offence. The fact that he had previously been con- 
nected with any criminal conspiracy or might still be in correspon- 
dence with any criminals outside the jurisdiction would not be relevant 
in a case under section 109. It would have to form the basis of a 
substantive proceeding under section 110. The connection between 
the alleged concealment and the accused’s history having admittedly 
failed, the proceeding under section 109 (a), necessarily fails also. 

The District Magistrate may of course take any proceedings he is 
advised under section 110 if he is of opinion that the accused is still a 
desperate and dangerous character, but he cannot be called upon to 
furnish -any security in respect of an alleged temporary concealment 
in his father’s house unconnected with any intention to commit an 
offence, nor with any previous concealment which admittedly must 
have been outside the jurisdiction. We come therefore to the con- 
sideration of the charge under clause (6) which is that he has no 
ostensible means of livelihood, and that, he cannot give a satisfactory 
account of himself. 5 

The learned Magistrate finds against him on both these points 
although he finds that the accused is a member of a joint family, that he 
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‘CRIMINAL. came straight to his father’s house on his arrival in Natore, and that 


1912, his father and brother accompanied him to Court. He appears to 
ne expect that the father and brother should go into the witness box and 
Satis Chunder 


v. take oath that he is being supported out of joint family funds. 
Emperor, Obviously, as long as a young man, out of employment, is staying in his 
iii father’s house and that father isa man of substance, able, if necessary, 
to support him, he cannot be said to be without ostensible means of 
subsistence. The use of the word “livelihood” seems to have led the 

‘learned Magistrate into error. 

We have no hesitation in finding that the accused’s father is a 
‘very respectable man having ostensible means of subsistence, and that as 
long as he keeps his son in his house, no further evidence is required. 

As regards the account he is asked to give of himself, it would 
appear that the Magistrate has execeeded his jurisdiction under 
section 109. 

The account he gives of his presence in the limits of ‘the 
Magistrate’s jurisdiction is quite satisfactory. He had fled from fear 
of a warrant directed against him in a specific case. That warrant 
having been withdrawn 3 months ago, he has ventured to return to 
‘his home, though he keeps himself, as is natural, and we think proper, 
‘In strict seclusion from curious enquiries. 

He cannot be called upon to give any account of his presence in 
any other jurisdiction except by the Magistrate who is empowered to 
take proceedings in that jurisdiction. 

The whole object of this part of the clause is to enable Magistrates 
to take action against suspicious looking strangers within their jurisdic- 
tion. The greatest criminal in the world,is not liable to be questioned 
as to his presence in his own house unless there is some specific out- 
standing charge against him. 

We, therefore, hold that the proceeding under clause (6) of the 
section also fails, and that the proceedings in this case must be set 
aside and the accused discharged from his bail, subject to any action 
the District Magistrate may see fit to take under section 110; but no 
such proceeding, we may point out, should be taken unless there is 
evidence that the petitioner is still connected with conspiracies to 
commit crime or is a desperate and dangerous character at the present 
time. 

The Rule is made absolute and the proceedings under section 109 
are set aside. 


A. T. M. Rule made absolute. 
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Before Mr. Fustice Stephen and Mr. Fustice N. Chatterjee. 
TUNOO MIAH 


v. 
KING EMPEROR.* 
Thumb impression—Hvidence Act (I of 1872), Sec, 132— Asking question,’ 

Taking a thumb impression, which is merely observing a characteristic feature of 
a man’s body, is not equivalent to asking a question within the meaning of section 132 
of the Evidence Act, That section applies to questiuns asked in the Court of the trial. 

The proviso to section 132 of the Evidence Aot does not apply unless the witness 
objects to answer a question. 

Application for revision by the Accused. 

The petitioner was convicted under section 193 of the Indian Penal 
Code and sentenced to undergo rigorous imprisonment for 3 months 
and to pay a fine of Rs. 50, or in default, to undergo extra imprisonment 
of the same kind for one month. 

The material facts and arguments appear from the judgment. 

Mr. K. N. Chaudhury and Babu Kshitis Chunder Sen for the 
Petitioner. 

Babu Manindra Nath Banerjee for the Crown. C. A. V. 

The judgment of the Court was as follows : 


Stephen J.—The petitioner in this case is Tunoo Mia who has 
been convicted under section 193, Indian Penal Code, of giving false 


evidence. A Rule has been granted calling on the District Magistrate. 


to show cause why the conviction of and sentence on the accused 
should not be set aside and a retrial of his case ordered, on the grounds 
that the evidence of thumb impressions was admitted contrary to the 


‘x, provisions of section 132 of the Indian Evidence Act, and also that the. 


œ lower Courts have not dealt with a great deal of the evidence placed 

A before them. 

On the first point, the facts are, that the petitioner brought a charge 
of defamation against one Mohim Chandra Guha, and during his 
cross-examination swore that he was not convicted at Rangoon on a 
charge under section 408, Indian Penal Code, brought by Fazal 
Rahaman Chowdhury, and was not sentenced to imprisonment and fine, 
and did not appeal. During the hearing of that case the trying 
Magistrate took, or caused to be taken, the petitioner’s thumb 
impression, and that impression corresponds with the impression of a 
man who was convicted at Rangoon in the circumstances above stated. 
The argument indicated by the Rule as arising on these facts is that 
taking a thumb impression is equivalent to asking a question and 
receiving an answer, and that, therefore, the thumb impression is, 
equivalent to an answer within the purview of the proviso to 
section 132 of the Evidence Act, and may not, therefore, be proved 
against the petitioner in the present proceedings. To this, there are 


* Criminal Revision No, 898 of 1911, against the order of the Additional Sessions 
Judge of Chittagong, dated the 15th July, 1911, confirming that of the District 
Magistrate of that place, dated the 28th June, 1911. 
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CRIMINAL. several answers. In the first place the taking of a thumb impression is 
p i911. ` merely observing a characteristic feature of-a man’s body. Whether 
the Magistrate had a right to take the impression is a question. We 
i are not concerned with, and at present, we need not consider whether 
King Emperor the prisoner consented or not to the impression being taken. The 
Stephen, J. impression, was in fact taken, that is an observation now made and 
eater recorded, and in principle the position is the same as if the Magistrate ` 
had photographed the appellant, or noticed a deformity or a scar, 
matters which might certainly be proved if they were relevant. The, 
analogy between taking a thumb impression and asking a question, 
therefore, breaks down. 
_ In the second place it was held by the majority of the Court in 
The Queen v. Gopal Doss (1), that where an accused person has made 
a statement voluntarily, and without compulsion on the part of the 
Court, it may be used against him on his trial, if relevent, that is, the 
proviso to section 132 does not apply unless the witness objects to 
answer the question, and this decision has been followed by this Court 
in Moher Sheikh v. Queen-Himpress (2). See to the Note to section 132 
in Woodroffe’s Evidence. In this case there.is nothing to show that 
the appellant made any objection to the impression of his thumb being 
- taken’and the proviso to section 132 does not, therefore, apply. 

In the third place, section 132 obviously only applies to questions’ 
asked in the Court of the trial ; and there is nothing to show that the 
thumb impression in this case was taken during the trial. It seems in’ 
fact to have been taken with a view to the possibility of this trial. 

For these reasons, we are of opinion that the first reason for setting 
aside the conviction mentioned in the Rule must fail. l 

As to the second ground, the only evidence placed before the Court 
with which it is suggested that it has not dealt, is the record of the case 
tried in Rangoon which it is said shows that the Fazal Rahaman who 
was the complainant there described, gave different description of his 
own parentage and age, and the parentage of the Tunoo Mia then 
accused, from that given of the same matters by the Fajal Rahaman 
who - gave evidence in the present case. Fajal Rahaman in the present 
case however was not asked to explain the descrepancy, nor were the 
éontents of the Rangoon record, said to be on the record in this case, 
though it is not before us, brought to his notice. We cannot, there- 
fore, hold that the matter was not sufficiently considered by the lower 
Courts. No reason for our interference is, therefore, made out on the 
second ground mentioned in the Rule ; and it ‘must, therefore, be 
dismissed. 


A. T.M. Rule discharged. 


~~ 


= (1) (1881) 1. L. B. 3 Mad. 271, (2) (1893) I. L. R, 21 Cale, 892, 
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Before Mr, Fustice Caspersz and Mr. Fustice Sharfuddin. 
UTTAM CHAND 


v. 
KING EMPEROR.* 


Master, liability of—Criminal offence of sereant—Bengal Excise Act (V of 1909 
B. C.), Sees, 46, 56—~ Prosecution, what to proce— On behalf of, 
If a master is to be held liable for all the acts of his servant, his liability must 
extend to all parts of section 46 of the Bengal Excise Act. 


A 


A master is not criminally responsible for the wrongful act of a servant unless 


he can be shown to have expressly authorised it. 
l Suffer Ally v. Gulam Hyder (1) referred to. 

Under section 56 of the Bengal Excise Act, the prosecution must show that the, 
servant was not only in the employ of his master, but also, acted on his behalf in 
removing excisable article from his shop. The expression ‘on behalf of’ connotes some” 
benefit to the person on whose behalf another person may acte 

When a servant does anything within the scope of his employment, for that: 
purpose, his action will be binding on the master, and the master will be criminally. 
liable for any wrongful act of the servant. 6 ; 

Application for revision by the Accused. | 


The petitioner was convicted under section 46 read with section 56 


of the Bengal Excise Act, and sentenced to pay a fine of Rs. 200, or in. , 


default, to undergo rigorous imprisonment, for 3 weeks. 


The material facts and arguments appear from the judgment. : 
Mr. Caspersz and Babu Surendra Kumar Basu for the Petitioner, 
Mr. Sultan Ahmed for the Crown. 

Tne judgment of the Court was as follows : 


The petitioner, Uttam Chand, has an extensive business in excise 
shops of which he holds a MA Ka number in nine districts of this 
province, including a Gunja shop at Koilwar in the District of Arrah. 
His Koilwar servant, Lakhi Chand, was convicted, under section 46 of 
the Bengal Excise Act (V of 1909), for being in possession of two and. 
a half seers of Gunja which he was attempting to export from Arrah: 
district to Vindyachal. Lakhi Chand confessed his guilt. 


The question, now. is, whether the conviction of the petitioner, the 
master of Lakhi Chand, can be’supported on the language of section 56- 
of the Act. The section is as follows: “When any offence punishable’ 
under section 46 is committed by any person in the employ and acting’ 
on behalf of the holder of a license granted under this Act, such holder 
shall also be punishable as if he himself had committed the offence - 
unless he establishes that all due and reasonable precautions were 
exercised by him to prevent the commission of ‘such offence.” .. .- = 


In the opinion of the convicting Magistrate, the petitioner -had‘ so’ 
many servants and so much business to attend to; that it was’ due to! 
laxity of supervision on his part that his servant Lakhi Chand- was able- 


~ * Criminal Revision No. 649 of 1911, against the'otder of the Dépiity’ Magistrate 
of Arrah, dated the 27th April, 1911, E re es es ey 


(1) (1866) 6 W, R, Or. 60. 
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to leave his Koilwar shop and commence travelling to Vindyachal with 
24 seers of Gunja. 


The substantial grounds argued on this Rule are two in number. 
With regard to the fourth ground specified in the petition, there is no 
finding in the judgment of the convicting Magistrate, that the 24 seers 
of Gunja ‘belonged to the petitioner, that is, came from his Koilwar 
shop. The Magistrate says ; “It is extremely probable that he (Lakhi 
Chand) took the Gunja from the Koilwar excise shop of the accused.” 
That, however, is not a sufficient finding on which to implicate the 
master of Lakhi Chand. The other ground, the third in the petition, is 
that Lakhi Chand was acting outside the scope of his employment, and 
was not acting on behalf of the petitioner, when he committed the 
offence under section 46(a) of the Excise Act. 


Section 46 enumerates various offences, and we think that, ifa 
master is to be held liable for all the acts of his servants, his liability 
must extend to all parts of section 46. As we put it to the learned 
Deputy Legal Remembrancer, who appeared to show cause, ‘if his 
servant Lakhi Chand had cultivated Gunja in the garden of his own 
private residence, would the master be liable for that act?” The 
only possible answer to this question is in the negative. 


The language of section 56 is very clear, and does not, in any way, 
conflict with the general principle alluded to in Suffer Ally Khan v, 
Golam Hyder Khan (1), namely, that a master is not criminally respon- 
sible for the wrongful act of a servant unless he can be shown to have 
expressly authorised it, That case was one of mischief, but the prin- 
ciple is of extensive applicability. Under section s6, the prosecution 
must show that ‘-Lakhi Chand was not only in the employ of the 
petitioner, but, also, acted on his behalf in removing the Gunja from 
his shop. Lakhi Chand was, presumably, committing a criminal offence. 
His business was to remain at the Koilwar shop, and there to conduct 
sales for the petitioner; but when he travelled beyond the scope of 
that business, it is not possible to implicate the petitioner in his acts 
which were not done for the benefit of the petitioner, but rather for 
Lakhi Chand’s private purposes. The expression “on behalf of” 
connotes some denefit to the person on whose behalf another person 


: may act, 


“Various authorities have been cited to us on constructions of the 


Arms Act, the Opium Act, and the Bengal Motor Car and Cycle Act. 


We have examined them all, but we have not derived such assistance 

from them 4s would warrant a detailed discussion. There is one case, 

to which: we-may allude, namely, Æmperor v. Haji Shaik Mahomed 

Shusiari (2), which was ‘cited to us by the learned Deputy Legal 

Remembrancer ; but it does not carry his arguments any further than 

the principle we have already mentioned. No doubt, when a servant 
(1) (1866) 6 W. R. Or, 60. (2) (1907) 1, L. R. 32 Bom, 10. 


Vor. XV.] HIGH COURT. 


does any thing within the scope of his employment, for that purpose, 
his action will be binding on the master, and the master will be 
criminally liable for any wrongful act of the servant: in the particular 
case cited, which was under the Indian Emigration Act (XXI of 1883), 
the master was deemed to be so liable. 

In these circumstances, we think the conviction cannot be sup- 
ported. It is, therefore, set aside and the Rule made absolute. Any 
fine, paid or levied, will be refunded. 


A. T. M. i Rule made absolute. 


Before Mr. Fustice Holmwood and Mr, Justice Sharfuddin, 


ALIAR RAI AND OTHERS 
v. 
JHINGUR TEWARI.” 


Local inspection—O mission to place on record, result, effect af. 

The omission to place on the record the result of a local inspection is not in all 
cases a fatal error of jurisdiction apart from any prejudice which it may cause to 
the accused. 

As loca] inspections are recognised by the law, and as the Magistrate must make 
observations of fact in such'an inspection, and, cannot fail to believe the testimony 
of his own senses by making such observations, he cannot constitute himself a witness 
in the case, As long as he is a witness, he cannot be a Judge, and as long as he is a 
Judge, he cannot be a witness. If he isa Judge, he may adjudicate on all matters 
before him which require proof, and in doing so, he may use his eyes as well as his ears. 
If the facts observed support or rebut the evidence adduced by either side and cause 
the Court to understand that that evidence is true or false, inaccurate or exaggerated, 
then the statement that the facts observed negative or support any of the evidence in 
the case, is not a matter of opinion or inference, but a matter of observation, and it is 
the duty of the Judge to consider the results of such observation and state them in 
his judgment. 


Joy Coomar v, Bundhoo Lall (1) followed, 
Rabbon Sheik v. Emperor (2) explained. 


Application for revision by the Accused. 

The petitioners Nos. 1 to 6 were convicted under sections 147, 
323-149 of the Indian Penal Code and sentenced to six months’ rigorous 
imprisonment under each section (the sentences running concurrently) 
and the petitioners Nos. 7 and 8 were sentenced each to pay Rs. 25 as 
fine under section 323 of the Indian Penal Code, in default, to undergo 
six months’ rigorous imprisonment. The petitioners were also further 
directed under section 106 of the Code of Criminal Procedure to 
execute bonds for Rs. 150 each to keep the peace for two years. 

The facts and arguments appear from the judgment. 

Babus Dwarka Nath Mitter and Manindra Nath Banerjee for the 
Petitioner, 

Babu Sris Chunder Chowdhury for the Crown, C., A. V. 

The judgment of the Court was as follows : 


* Criminal Revision No, 1383 of 1911, against the order of the Sessions Judge of 
Shahabad, dated the 23rd September 1911. affirming that of H E Christian, Esq., 
Sub-divisional Officer of Bhabua, dated the 27th July, 1911. 


(1) (1882) LD, R. 9 Cale. 363.- = (2) (1910): 11 ©. L. J. 83h, I. L. R. 37.0ale, 340. 
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This was a Rule calling upon the District Magistrate of Shahabad 
to show cause why the conviction of the petitioners should not be set 
aside on the ground that the lower Court inspected the place where 
the offence is said to have been committed and did not record a note 
of what he saw. Now what happened in this case was this: the defence 


‘urged that the sides of the “kote” or mound on which the assault 


‘took place are tinscaleable and the space was not sufficient to -hold so 


many persons. This being a point on which the Magistrate says he 


‘could satisfy himself, he visited the place on the 23rd of July and found, 


as he puts it, that his trouble for the defence had been wasted; there 
was no question of the place being inaccessible, it was merely a slight 
slope on the south, and on the north, it was practically on a level with 
the village, while as for the place of assault, it was sufficient to hold 
twice the number of persons, 

The learned Judge in appeal in dealing with this point briefly 
recapitulated the above finding and says that the Magistrate visited the 
spot as these were points that could be verified by a local enquiry. 
Before the Judgeit was urged that the Magistrate had made no note at 
the time of his local inspection. This, the Judge says, he certainly 
should have done. However he had embodied the result of his inspec- 


- tion in his judgment which was delivered only four days later and when 


what he saw must have been fresh in his memory. Thus in the Judge's 


‘opinion his omission to make a note at the time, though irregular, 


cannot be said to have caused any failure of justice. 
In this we fully agree, and the only question we have to consider 


“is whether in all cases the omission to place on the record the results of 


a local inspection is a fatal error of jurisdiction apart from any pre- 
judice which it may cause to the accused. We do not find any 
authority for such a proposition, The case relied on by the learned 
vakil who obtained the Rule is that of Babbon Shek v. Emperor (1). 
But none of the judgments delivered in that case consider or deal with 


‘the ruling in the case of Foy Coomar v. Bundhoo Lall (2), though that 


case was cited in argument for another reason. 
- That ruling imports a reason for giving evidentiary value to local 


, Inspections which seems to have been overlooked in subsequent deci- 


sions. What those reasons are we shall deal with later on. But what 
we desire to point out here is that there are in effect three different 
kinds of local inspections. 

First, those that are authorised or directed by the Code of 
Criminal Procedure and which are governed by the rules and limita- 
tions imposed by the Code itself. 

` Second, those which are in the nature of the view by the j jury laid 
down in section 293 of the Code. Magistrates having the functions of 
both Judge and jury in cases decided by them, may in our opinion, view 


-the place in any case in order, as the rulings on the point say, to follow or 


41) (1910) 11 Ọ. L. J. 838, I. L. R, 87 Calc. 340, (2) (1882) I. L. R, 9 Calo, 363. 
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“understand the evidence. We are fortified in this opinion by the ruling 
-dn re Lalji (1). Itis, asthe Judges there say, not only not objectionable, 


but in many cases highly advisable, that a Magistrate, trying a criminal 
case, should himself inspect the scenes of the occurrence in order to under- 
stand fully the bearing of the evidence given in Court. But if he does 
so, he should be careful not to allow any one on either side to say 
anything to him which might prejudice his mind one way or the other, 


This is the same rule which is applied in the Code itself to the 
inspection by the-jury. But there is a third class of local inspections 
under which we think the present and very many other cases fall, and 
‘that 1s the class referred to in the ruling i in Foy Coomar's case (2) above 
mentioned. 

There is express provision for these local investigations in the 
Code of Civil Procedure, but there is nothing that can be deemed to 
prevent them in the Code of Criminal Procedure, and in so far as they 
conform to the provisions of the law of evidence, it is obvious ney, 
cannot be excluded. 

Now we desire to draw particular attention to what the Judges 
say as to the evidentiary value of such local inspections. 


They say: “The Judge also appears to have been of opinion that 
the results of the enquiry conducted by the Munsiff in this case could 


‘not be considered by him, because it was not evidence according to the 
‘definition of that word in the Evidence Act. He is perhaps right in 


this view. The definition of the word “evidence” as given in the 
Evidence Act means and includes (1) all statements which the Court 
permits or requires to be made before it by witnesses: in relation 
to matters of fact under enquiry; such statements are called oral 
evidence ; (2) all ducuments produced for the inspection of the Court: 
Such documents are called documentary evidence. The result of a 
local enquiry by a presiding judicial officer does not come under either 
of these two heads ; but the District Judge has not taken into consider- 
ation the definition of the word “ proved” which comes immediately 
after. It is to this effect: “A fact is said to be proved when after 
considering the matters before it, the Court either believes it to exist, 
or considers its existence so probable that a prudent man ought, under 
the circumstances of the particular case, to act upon the suppesition 
that it exists.” It would appear therefore that the Legislature inten- 
tionally refrained from using the word “evidence” in this definition, 
but used instead the words “matters before it.” The Judges then 
proceed to hold that the appellate Court cannot exclude the personal 
observations of the lower Court from its consideration. Whether 
there are good grounds for accepting the results of the local investiga- 


‘tion as correct, or rejecting it as incorrect, are matters with which the 


High Court in second appeal (and we may add also in revision) has 
nothing to do. It is for the appellate Court to decide these questions. In 


(1) (1897) I. L. R. 19 All. 303, - (2) (1882) I. L, R. 9 Cale. 363, 
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CRIMINAL. this very case the Judges for the first time emphasise the importance of 


1912. putting upon paper the.result of the investigation which completed. 
yee “Tt is very desirable,” they say, “that judicial officers conducting 
1aT Kal 


"a local investigations should place upon record the results of their 
Jhingur. investigations as soon as they are completed, so that the parties may 

au have an opportunity of seeing what the facts are which the judicial 
officers consider to be established by the local investigation.” But 
where none of those facts are impugned as incorrect, the appellate 
Court cannot exclude them from his consideration. It would seem to 
follow that if they are so impugned and there is no contemporaneous 
record of them, the Judge would not be able to act upon them, 
but it is certainly not a positive rule of law that a note must be 
placed on the record on the spot. In this case none cf the objec- 
tions that have been taken in the various cases cited in this Court 
apply.. The defence practically said: “The mound itself is one 
witness. Go and look at it.’ The Magistrate went and saw that 
it was a witness against them. His finding was not impugned before 
the Judge, but it was sought to exclude this most relevant and 
important matter before the Court on the mere technical ground 
that the observation was not made matter of record on the spot. 
The Judge considered the point and rightly considered it from only 
two points of view. rst whether the fact observed was correct. 
Second, whether the defence had been in any way prejudiced, and he 
found that the correctness of the finding was not impugned, and that 
there was no prejudice in the irregularity in omitting to record a note 
at the time. The present case is clearly not touched by the decision 
in Babbon Sheik v. Emperor (1); there are no doubt passages in the 
judgment of Woodroffe J. which might seem to imply that the observa- 
tion of a fact by the Magistrate could not be admitted. But a careful 
perusal of the judgment as a whole shows that what is meant is that 
mere observation cannot be allowed to override the necessity of 
evidence, and a case cannot be decided merely on an observation made 
by the Court locally. Ifin looking at aplace in order to understand 
the evidence the Magistrate thereby understands that the description 
of the place given in the evidence is erroneous or false, he is certainly 
not precluded by the laws of evidence from holding that the facts as 
stated by the witnesses who gave that erroneous or false description 
are not proved, and in so holding, he does not make himself a witness 
but acts as a Judge deciding on matters before him. We have shown 
that the judicial.system in this country of which the Evidence Act is a 
most important factor, gives the Court power to adjudge the existence 
of facts on matters before it as well as according as they are deposed to 
in the evidence. To hold otherwise would be in direct conflict with Foy 
Coomarv. Bundhoo (2) which as far as we know has never been dissented 
from. Woodroffe J. clearly shows that the danger to be guarded 


(1) (1910) 11 ©. L. J. 385, I, L. R. 37 Cale. 340. (2) (1882) I, D, R, 9 Cale. 363. 
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against is the supersession of all evidence by mere observation, and the 
head-note of the case appears to us to go too far in saying that the 
Magistrate cannot import into the case matters or facts which he has 
himself observed, if ‘that is what is intended. But the use of the word 
‘import’ or the words ‘other matters’ leave it doubtful what is 
intended. No such words occur in either of the concurrent judgments 
which govern the decision, and the words that do occur are those cited 
in the next paragraph of the head-note with which we fully agree, that 
a Magistrate cannot import into his judgment matters of opinion and 
inference based on circumstances not on the record. The case of 
Girish Chunder Ghose Vv. Queen-Hmpress (1) is one which we may 
observe has nothing to do with local investigations made after hearing 
evidence by a trying Magistrate. Upon it is based a contention in 
this and similar cases, that a Magistrate constitutes himself a witness 
by holding a local inspection in a case in which he is the presiding 


.-Judge. The facts of that case clearly show that the District Magistrate, 


who had seen the occurrence and was the best witness for the prosecu- 
tion, constituted himself the Judge for the trial of the case, and the 
decision was that a witness could not be Judge in the case inasmuch 
as it is impossible that a Magistrat2 can be a witness in a case in which 
he is the sole Judge of law and fact. In other words, a man who is 
a priori a witness to an occurrence cannot assume jurisdiction which he 
might otherwise have to decide on the facts of that occurrence asa 
Judge. But as local inspections are recognised by the law, and as the 
Magistrate must make observations of fact in such an inspection and 
cannot, as Chatterjee J. points out, fail to believe the testimony of 
his own senses, it is clear that by making such observations he cannot 
constitute himself a witness in the case, As long as he is a witness 
he cannot be a Judge, and as long as he is a Judge, he cannot bea 
witness, Ifhe is a witness, he ousts his own jurisdiction. If he isa 
Judge, he may adjudicate on all matters before him which require 
proof, and in doing so, he may use his eyes as well as his ears. We do 
not, for one moment, desire to minimize the importance of making a 
note of what is observed ata local inspection, nor to in any way appear 
to condone the introduction either into the report or the judgment, of 
matters of opinion and inference depending on the facts observed. 
But if the facts observed support or rebut the evidence adduced by 
either side and cause the Court to understand that that evidence is 
true or false, inaccurate or exaggerated, then the statement that the 
facts observed negative or support any of the evidence in the case is 
not a matter of opinion or inference but a matter of observation, and 
itis in our opinion the duty of the Judge as laid down in Foy 
Coomar’s case (2) to consider the results of such observation and state 
them in his judgment, Here the case is clearly one where direct 


(1) (1893) I. L. R. 20 Cale, 857, (2) (1882 L L. R. 9 Cale. 368, 
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CRIMINAL, observation. explained and .cleared up a doubt which had been thrown 








1912, onthe prosecution evidence by the allegations of the defence and 
——., there was clearly no impropriety in the course of the inspection nor in 
Aliar Rai 
© @æ` ` the wayin which its oe were used. The Rule must, therefore, be . 
Jhingur, discharged. ; i 
A. T. M. | Rule Pe Per 


CIVIL RULE. 


AE Mr. Fustice Mookerjee and Mr. Justice Caspersz. 


oe HAKIMGIR 
191), D. 
April, 12. BASDEO SAHI.* 


oer, Consent decree, setting aside of—-Procedure—Review—Ciril Procedure Code (Act V of 
1908), 0.9, R. 13, O. 47, R 1. 

‘ Although a decree purports, on the face of it, to have been made by consenf, if if — 
ig subsequently alleged by one of the parties that he was not present at the time 
when the consent order was made, and that, as a matter of fact, what appears to be a’ 
consent decree was in essence an exparte decree,‘ it is open to him to pursue the 
remedy provided by Rule 13 of Order 9 of the Oode of Civil Procedure This is not- 
the sole remedy open to a person placed in that position. It is open toa person so 
affected to make an application under Rule Lof Order 47 of the Code and to invite 
the Court to reconsider its previous decision in the light of the facts subsequently 
discovered. 

“Where in-couree of execution sabandina it was asserted that an order had been 
obtained from the Court on the allegation that both parties had assented thereto, but _ 
subsequently one of the parties asserted that he never consented to the order in 
question, and that, what purported to be a petition on his behalf, was, as a matter of 
fact, never approved by him : . í 

Heid, it was open to the Court to review the order and recall it, s, 

Rule obtained by the Decree-holder. 

Application for review. 

Moulot Mahammad Mustafa Khan for the Petitioner. 
Babu Kumar Sankar Roy for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—-We are invited in this Rule to set aside an order 

; by which the Court below has dismissed an application for an enguiry 
into the validity of an order alleged to have been made by consent of 
parties on the 12th May 1910, The petitioner before us held a decree 
against the opposite party Judgment-debtors, In execution of that 
decree the properties of the judgment-debtors were sold on the 
nth May 1910 and purchased by the decree-holder himself. Before the 
sale, the judgment-debtors had taken exception to the execution on 
the ground that the decree had been satisfied. That objection had 
been overruled and the sale directed to be held. The judgment-debtors 


* Civil Rule No. 4651 of 1910, against the decision of Moulvi aaa Ali, 
Munsiff of Siwan, dated the 23rd August, 1910, 
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had preferred an appeal against that order, and attempted to obtain 
a stay of proceedings during the pendency of the appeal. Their 

attempt was infructuous and the sale took place as stated. The appeal. 
then came to be heard in due course, and, it transpired that the execu- 

tion-sale had been set aside on the 12th May 1910 upon the strength 

of a petition of compromise to which the decree-holder was alleged to 

be a consenting party. The appeal was dismissed, but the learned 

District Judge directed an enquiry into the circumstances under which 

the sale had been set aside, Thereupon, the decree-holder, on the 22nd. 
August 1910, applied to the original Court fur an enquiry into the 

validity of the order which purported to have been made by consent 
and on the strength whereof the sale had been set aside. The Court 

summarily dismissed the application on the ground that it had been 

made more than 90 days after the order of the 12th May 1910. This 

order we are now invited to revise. 

The learned vakil for the judgment-debtors has not discussed the 
merits of the case or dealt with the allegation made on behalf of the. 
decree-holder, But he has contended that the decree-holder has errnne- 
ously made an application for review, whereas he should either have 
made an application under Rule 13 of Order 9 of the Code of 1908 or 
brought a suit to set aside the consent order, 

In support of the first branch of this contention, reliance has been 
placed upon’ the cases of Btholat Naskar v. Alach Naskar (1) and 
Kunja Behari Ghose v. Durgamont Dassi (2). These cases no doubt- 
lay down the proposition that although a decree purports, on the face 
of it, to have been made by consent, if it is subsequently alleged by one 
of the parties that he was not present at the time when the consent 
order was made, and that as a matter of fact what appears to bea 
consent decree was in essence an exparte decree, it is open to him to. 
pursue the remedy provided by section 108 of the Code of Civil Procedure 
of 1882. But these cases do not affirm the proposition that this is the’ 
sole remedy open to a person placed in that position. In our opinion, 
it is open to a person so affected to make an application under Rule 1 
of Order 47 of the Code and to invite the Court to reconsider its 
previous decision in the light of the facts subsequently discovered. 

As regards the second branch of the argument of the learned vakil 
for the judgment-debtors, namely, that a suit should be brought to set 
aside the consent order, we need only state that it is not obligatory 
upon the decree-holder to adopt that course, No doubt, it was pointed 
out by this Court in the case of Mussummut Gulab Koer v. Badshah 
Bahadur (3) that when a consent decree has been obtained by fraud, 


the appropriate method to set it aside is to institute-a suit in that’ 


behalf. That principle, in our opinion, does not govern the cir- 
cumstances of the present case. Here, in the course of execution- 


(1) (1897) 3.0. L. J. 158, (2) (1908) 8, Œ. L. J. 160. ; 
— (8)°(1909) 100. L. J, 420. Sa y 
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a 


Q1iviL _ proceedings, it is asserted, an order has been obtained from the Court. 

1911. on the allegation that both parties had assented thereto. It is now 

4 asserted by one of the parties that he never consented to the order in 
Hakimgir 


gi question, and that what purports to be a petition on his behalf, was, as 

Basdeo Sahi. a matter of fact, never approved by him. If these allegations -are 

Mookerjee, J. established, it is, in our opinion, open to the Court to review the 
— order and recall it. 

The result is that this Rule is made absolute and the order of the 
23rd August 1910 discharged.. The case will be remanded in order 
that the Munsiff may take up the application of the decree-holder, -and, 
upon evidence to be produced by both parties, determine whether the 
order of the 12:h May 1910 was or was not made by consent. . If it- 
was not made by consent of the decree-holder, it must be discharged 
and such other proceedings taken as may be found necessary in the 
circumstances of the case. The petitioner is entitled’ to the costs of 
this Rule. We assess the hearing fee at two gold mohurs. 


A. T. M. _ Rule made absolute; case remanded,» — 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 


ae _  RASIK LAL KARMAKAR 
EE Y 
a CHANDRA BHUSAN VARMA AND OTHERS.* 


March, 31, Agreement to sell— Mutual agreement— Earnest money, payment of-— Vendors failure to 
carry out his contract— Vendee justified in not payiug balance af purchase money. 





Defendants agreed to sell to the plaintiff some immovable property and received 
earnest money. The vendors undertook to shift a door and to put up a fence to 
demarcate the land to be transferred from the land retained. The purchaser undertook 
to pay the balance of the consideration within ceytain time, The balance was not paid 
within the time as the vendors did not perform their part of the contract : 

eld, that the plaintiff was justified in not paying the balance of the purchase 
money, and that he was entitled to a refund of the earnest money, 


Rule obtained by the Plaintiff. 
Suit to recover earnest money. | 
_ The material facts and arguments appear from the judgment. 
“Babu Manmatha Nath Roy for the Petitioner. 
Babu Debendra Chandra Mullick tor the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—This Rule was granted upon an application by the 
plaintiff in the Court below who had sued to recover earnest money paid, 
by him to the defendants on account of atransaction which subsequently 
fell through. On the 18th April 1909, the defendants agreed to sell to 
the plaintiff some immovable property. The price was fixed at 
Rs. 1,100 and earnest money was paid on that occasion to the extent of 
Rs, 51, The document contained mutual covenants. The vendors. 


* Civil Rule No. 14 of 1911, against the decision of Babu Kanti Chandra Mookerjee, 
Small Oause Court Judge of Howrah, dated the 22nd September, 1910, ° 
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undertook to shift a door and possibly also to put up a fence to demar- 
cate the land to be transferred from the land retained. The purchaser 
undertook to pay the balance of the consideration within three months 
to be applied for payment to a mortgagee of the property. The plaintiff 
sued on the 14th July 1910 on the allegation that the defendants had 
neither altered the position of the door nor erected the fence. The 
defendants resisted the claim on the ground that the plaintiff had not 
paid the consideration within three months, and that consequently, under 
the terms of the contract, the earnest money had been forfeited. In 


our opinion, the plaintiff was not bound to pay the balance of the; 


411 


CIVIL. 


thle 


1911. 


iingie" 


shalt Lal 


Chandra 
Bb usan, 





Mookerjee, J. 


purchase money till the vendors had put the property in the condition} y 


in which it was ro be conveyed to him. The works to be carried outl 


were manifestly essential for the proper and undisturbed enjoyment of 
the property by the purchaser. The plaintiff has given evidence to show 
that the door had not been altered and the fence had not been erected. 
There is no evidence adduced on behalf of the defendants to rebut 
this testimony. Under these circumstances, we must hold that the plain- 
tiff was justified in not paying the balance of the purchase money as the 
defendants had failed to carry out their part of the contract. 

The result is,.that this Rule is made absolute and the decree of the 
Court below set aside. There will be a decree in favour of the plaintiff 
for Rs. sı. But there will be no order for costs either in this Court or 
in the Court below. 


JA T. M. 7 Rule made absolute: Suit decreed. 


PRIVY. COUNCIL. 


PRESENT: Lord Macnaghten, Lord Robson, Sir Fohn Edge 
l and Mr. Ameer Ali. 
- SYED MAHOMED IBRAHIM HOSSEIN KHAN AND ANoTHFR 


D, 


AMBIKA PERSHAD SINGH AND OTHERS, 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT CALCUTTA. | 


Mortgage —Hetinetion of charge—Privr incumbrance not extinguished by pry nent— 
First mortgage paid off with notice of second—Right of purchaser of equity of 
redemption— Right of purchaser at sale in exeoution— Resjudicata—Code of Civil 


- Procedure (Act XIV of 1882), Seo. 13, emplanation I]— Mortgage suits— Omission 


of defendant in redemption suit to set up his elaims—Transfer of Property “Act t1V of 

1852), Sec. 85—Necessary party—Limitation— Indian Limitation Act (XV of 

1877), Schedule If, Article 132, 

Whether a mortgage paid off is extinguished or kept alive depends upon the inten- 
tion of the parties. 6 

A man having a right to act in either of two ways shall. be TTA to have acted 
according to his interests. 

The purchaser of an equity of redemption in immovable property situated in 
India, who, having notice of a second mortgage, paid off a first mortgage upon the 


i. ee Oa ~~ wm = 
> 
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property without an assignment of me first Maia ta to him must De assumed, according 
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to the rule of justice, equity and good consoience, to have intended to keep the first 
mortgage alive, and consequently was entitled to stand in the place of the first mortgagee 
and to retain possession against the second mortgagee until repayment. 

The doctrine of Toulmin v Steere (1) cannot be applied to Indian transactions, 

Mohesh Lal v. Wohnut Bawan Das 2), Gokuldoss Gopaldoss v. Rambur Seachand (8) 
and Dinvubondhu Shaw Chowdhry v, Jogmaya Dasi and others (4) followed. 

Where a mortgagee, who was made a defendant to a suit on a mortgage prior to his 
own, omitted to set up his mghts under his mortgage and also under another mortgage, 
which was prior to the one sued on and which he had paid off : 

Held, that a suit subsequently brought Ly him to enforce those rights was barred 
under the Code of Civil Procedure Act (XIV vf 1882), seotion 13, explanation II. 

The mortgagor exeouted a zurpeshgi deed in favour of a mortgagee, The condition 
of the deed, inter alia, was, that if the zurpeshgi debt be paid in one lump sum at the 
end of September 1887, the ticca transaction would be cancelled, but on non-payment, 
the ticca would stand good. On January 7, 1888, the mortgagor executed a simple 
mortgage. On February 17, 1888, the mortgagor executed in favour of one A, a simple 
mortpage of the properties included in the zurpeshgi deed. The money lent by A was, 
as previously agreed between the parties, applied in discharging the zurpeshgi deed 
On September 6, 1888, the mortgage of January 7, 1888, was put in suit by the mortgagee; — 
but he did not make A a defendant to it: 

Held, as the charge created by the zurpeshgi deed was kept alive for the benefit of a 
person who was not made party in the previous suit, tae rights of that person were not 
affected, and section 13 of the Code of Civil Prooedure Code, did not bar the present suit. 

As the zurpeshgi debt was payable in September 1887, and the present suit was not 
instituted until September 1900, the claim of the plaintiffs to priority was barred 
under Article 132 of the second schedule of the Indian Limitation Act, 1877, and all 
that they were entitled to was a decree entitling them to redeem the mortgage of 
January 7, 1888 on payment to the purchaser of the amount of the principal and 
interest in respect of which the property in suit was sold to him under the decree for 
sale in the mortgagee’s suit of September 6, 1888. 

Appeal from a judgment and decree of the High Court at Calcutta, 
of the 3rd March 19051, on three appeals on the part of certain of the 
respondents herein from the judgment and decree of the Subordinate 
Judge of the second Court of Patna, of the gth July 1902, refusing 
to the plaintiffs appellants a portion of the relief which they claimed. 

The material facts of the case are stated in the judgment of their 
Lordships, as also in that of the High Court.t 

Str Erle Richards, K.G. and Mr. Dunne, for the Appellants : 
Mussammat Alfan lent and Kishan Kumar borrowed the money to pay 
off the zurpeshgi debt, which was in fact paid off and the zurpeshgi deed 
was handed over to Alfan, who intended to keep it alive for her benefit. 
She must be assumed, according to the rule of justice, equity and good 
conscience to have intended to keep the zurpeshgi deed alive, and that, 
therefore, she was entitled to stand in the place of the zurpeshgi 
mortgagee and to have priority over the mortgages of the respondents : 
Gokuldoss Gopaldoss v. Rambur Seochand (5), Adams v. Angell (6), 
Chatwynd v. Allen (7), Thorne v. Cann (8), Dinobundhu Shaw Chowdhry 
v. Fogmaya Dasi (4), and Transfer of Property Act, section 83. 


(1) (1816, 3 Mer 210. (5) (1884) L. R. 11 I. A. 126, at p, 133, 
(2) (1883 L, R. 10 I.A. 62. (61 (1877 L. R. 50h D. 684, 

(3) (1884) L. R. 111 A, 126. (7) (1899) L. R. 1 Ch, 358, 

(4) (1901) L. B 29 I. A. 9, (8; (1895. L. R A.U. 11. 


Ț Baijnath v, Mahomed Jorakim=—2 0, L, J. 674, 
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It is contended that the decrees in previous suits are binding on 
the appellants, but no notice was served upon their predecessors. 


[Lorp MacnaGHTEN : You may leave that point to the other side.] 


Mr. DeGruyther, K. C. and Mr. K. Brown, for the Respondents : 
The zurpeshgi deed is nothing more nor less than a usufructuary 
mortgage as defined in section 58(d) of the Transfer of Property Act. 
Under it Girwar, the mortgagee, had as against the mortgagor the 
right to retain possession until the debt was paid off. Girwar had no 
right to bring the mortgaged property to sale. The only right that 
could be assigned to Alfan was the right to possession. But the: zur- 
peshgi debt was paid off and Girwar or his representative gave posses- 
sion to the mortgagor. Alfan under the circumstances cannot ob’ain 
the benefit of the zurpeshgi deed. Reference was made to the Transfer 
of Property Act, sections 59, 62, 67, 68 and 99; Thorne v. Cann (1); 
Gokuldoss Gopaldoss v. Rambur Seochand (2), Mohesh Lal v. Mohunt 
Bawan Das (3) and Nidha Sah v. Murli Dhar (4). The appellants 
have never been in possession, and they cannot now after a lapse of 
more thin 12 years recover possession, and their claim to it is barred 
under Art. 143, Sch. IT of the Limitation Act (1877.) 

The plea of priority now set up ought to have been raised by the 
predecessors of the appellants in the three suits, one dated the 3rd 
May, 1890 and two dated the 15th July 1890, wherein they were made 
defendants. The appellants are therefore barred by the rule of res 
judicata from raising that plea now: Code of Civil Procedure (Act XIV 
of 1882), section 13, Explanation IL; and Sri Gopal v. Pirthi Singh (5). 
The contention is that thoge proceedings are null and void as no 
summonses were served upon the appellants’ representatives, and 
therefore the appellants are not bound by the decrees made in those 
suits. But there is an express finding that summonses were served 
and, though the decrees are ex parte, they are binding unless they are 
set aside by a regular appeal, or by an application for review, or under 
section 108 of the Civil Procedure Code of 1882. Time to set them 
aside has already elapsed : Limitation Act, 1877, section 3, and Sch. II, 
Art.164; Walkarjun Bin Shidramappa Pasarev. Narhari Bin Shwappa (6). 
“There is neither an allegation nor evidence of fraud and the 
plea cannot be set up in a suit brought several years after the dates of 
those decrees. Besides the properties now in dispute, there were other 
properties comprised in the zurpeshgi deed and the appellants cannot 
claim to throw the entire burden of the zurpeshgi debt upon a portion 
of the mortgaged property. Only a rateable part of that debt should 
be thrown upon each of the three properties now in dispute. 
` Ponuusamt Mudaltar v. Srinivasa Natckan (7) and Imam Alt v. Bay 


(1) (1895) L. R. A. O. IL 4) (1902: L. R. 30 1. A. 54. 
(2) (1834) L. R. J1 I. A. 126 (5) (1902) L, R. 99 I. A. 118, 
(3) (1883) L. R. 101. A. 62, at p. 71, (6) (1900) L. B, 27 1. A. 216. 


(7) (1908) I. I. R, 31 Mad, 333. 
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Nath Ram Sahu (1). No personal relief could, however, be granted 
against the respondents. 

Str Harle Richards, K. C.and Mr. Dunne, in reply: Section 98 
of the Transfer of Property Act deals with a combination of a simple 
and usufructuary mortgage. 


[Wr. DeGruyther referred to section 58 of that Act for the 
definition of a simple mortgage.] | 


The appellants have, under the circumstances of this case, a 
charge on the property, and they have all the powers of a ‘mortgagee 
including the power of sale: Transfer of Property Act, section 100. 
Wheniin a usufructuary mortgage there are words creating a charge, as it 
is in this case, the property charged could be sold; Kashi Ram v. Sardar 
Singh (2), Fajar Husen v. Ranjit Singh (3), Musaheh Zaman Khan v. 
Inayat-ul-Lah (4) and Parbati Charan Ray v, Gobinda ‘Chandra 
Kundu (5). Section 85 of the Transfer of Property Act lays down what 
parties should be joined in a suit on a mortgage bond. The-only 
persons who are interested are the subsequent mortgagees, who have 
aright to redeem a prior mortgage. But a prior mortgagee is not 
a necessary party tothe suit. Evenif it be held that the summonses 
were served, the appellants’ representatives were joined as subsequent 
mortgagees, and as such mortgagees, they were nor bound to raise the 
question of priority, The cases of Gopal Lal v. Benarast Pershad 
Chowdhry (6) and Sri Gopal v. Pirthi Singh (7) were distinguished. 
The respondents are purchasers at auction sales and as they have actual 
notice of the appellants’ charge at the time of their purchase, they are 
liable at the least for the amount applied in payment of the zurpeshgi 
debt :, Dinobundhu Chowdhry w. Fogmaya Dasi (8). 

The suit is not barred by limitation. Under the deed of February 
1888 the money was not due until 1890, and the suit is brought within 
12 years from that date. As the parties expressly agreed that. the 
money was not payable for two years, the time ran from the date 
on which it became payable and not from the date of the mortgage. 


[Lord MacnaGHTen: [' do not see why the case does not come 


„under Art. 132.] 


It will come under Art. 147, which gives a period of 60 years. 

[Mr. DeGruyther: Art. 147 applies where the mortgige is an 
English mortgage: Vasudeva Mudaliar v, Srinivasa Filia? (9)). 

The time under Art. 132 runs from the date “when the money 
sued for becomes due.” In this case the combined effect of the 
zurpeshgi deed of the 2oth of November 1874 and the bond of the 


‘17th February 1888 is that the latter deed extended the period stated 


(1) (1906) 3 C. L. J 576, L L. R. 33 Cale. 613. (6) (190614 C.L J 246. 


(2) (1905) I. T, R 28 All. 156, at p. 160, (6) (1904 I. L. R. 31 Cale, 428. 
(3) (1898 1. L.R 2! All. 4 (7) 1902) L R 291. A. 118. ` 
(4) (1892) 1. I. R, 14 All 513, at 519 - 18) (1901) Ù. R. 291, A 9, 


(9) (1907) L. R. 34 I. A. 186. 
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in the former and money became payable at the expiry of two years 
from the 17th of February 1888: Bolton v. Buckenham (2). 
The judgment of their Lordships was delivered by 


Sir John Edge.—This is an appeal by the plaintifs against the 
decree of the High Court of Judicature at Fort William in Bengal, 
dated the 3rd of March 1905, which varied the decree of the 
Subordinate Judge of Patna of the gth of July 1902. 

The suit was brought on the 22nd of September 1900, in the 
Court of the Subordinate Judge on a simple mortgage of the 17th of 
February 1888, to recover Rs. 12,000 as principal, Rs. 23,150 as 
interest to the date of suit, and future interest until realization, That 
mortgage, as will later appear, was executed in favour of Mussammat 
Alfan, whose heirs assigned it to the plaintiffs on the 16th of June 
1891. The plaintiffs also claimed to have it declared that the 
properties covered by the mortgage cf the 17th of February 1888, and 
by a zurpeshgt deed of the zoth of November 1874, were liable for the 
entire decretal amount; that certain of the defendants should be 
directed to pay the decretal amount to the plaintiffs within a time to 
be fixed by the Court, ani that in default of payment the decretal 
amount should be realized by the sale by auction of the mortgaged 
properties included in the mortgage of the 17th of February 1888, and 
the surpeshgi deed of the 2oth of November 1374. Various issues 
were raised by the defendants, and much more or less conflicting 
evidence was recorded, but the facts so far as they are material in the 
view taken by their Lordships may be briefly stated. 

On the 20:h of November 1874, Nanda Kumar Singh on his own 
behalf, and as the husband and agent of his wife, Mussammat Lalpeari 
Duasi, executed a surpeshgt deed in favour of Girwar Singh for the 
sum of Rs. 12,000, which was acknowledged to have been received 
from Girwar Singh, and by that deed mortgaged and hypothecated as 
security for the szrpeshgi Rs. 12,000 certain properties which included 
the entire 16 annas of the milkiat and the malguzari right of Mouzah 
Ghowspur-Dopahra, No. 364, 2 annas out of 16 annas of Mouzah 
Ghowspur-Dopahra, No. 362, and 5 annas 4 pies out of 16 annas of 
Mouzah Fatehpur-Lawaech. With the properties which are named 
above this appeal is alone concerned. By that deed Girwar Singh 
was entitled to hold possession of the properties hypothecated until 
the amount ofthe surpeshgi Rs. 12,000 was repaid to him, and it was 
by the deed amongst other thiugs agreed that Girwar Singh should 
pay certain expenses, and the Government revenue, should keep out 
of the usufruct Rs. 900 every year as interest on the surpeshg? 
Rs. 12,000, and should pay Rs. 501, 13 annas, 6 pies, on account of 
the rent every year by -regular instalments to Nanda Kumar Singh 
and Lalpeari Dasi, and that all the increase in the produce in conse- 
quence of proper cultivation should be enjoyed and appropriated by 


(1) (1891) L, R. 1 Q. B. £78, 
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P.€.  Girwar Singh. It was also by the deed agreed that when Nanda’ 
1914, Kumar Singh. and Lalpeari Dasi should repay to the fecadar, Girwar 
eae Singh, the zurfeshgi Rs. 12,000 in one lump sum at the end of Jeth 
Ibrahim 1294 Fasli (Sep ember 1887) the freca transaction should be cancelled 
pah and Nanda Kumar Singh and Lalpeari Dsi should bring the leased 
Pershad, properties into their direct possession, but in the case of the non- 


payment of the zurpeshgi Rs. 12,000 at the end of Jeth 31294 Fasliy. 





“Sir John : i ; ; š J A ; 
"Hage. the fcca transaction should stand goo} with all its conditions until the 
a payment of the zurpeshgz, Girwar Singh was put in possession under 


the deed. . 

On the 15th of December 1879, Nanda Kumar Singh being. then 
dead, his son and heir Kishan Kumar Singh executed in favour of. 
Mussammat Jagattarini Debi a simple mortgage of the 2 annas share 
in. No. 362 Ghowspur-Dopahra. On the 3rd May 1890 Dwarkanath. 
Roy, who was the son and heir of Mussammat Jagattarini, then dead, 
brought a suit for sale on the mortgage of the 15th of December 1879, 
and made the mortgagor and the puisne mortgagees, including the- 
heirs of Mussammat Alfan, who was then dead, defendants to his suit. 
Tneir Lordships, concurring with the High Court, find as a fact. 
that the summonses and notices in that suit were duly served upon. 
the heirs of Mussammat Alfan. The heirs of Mussammat Alfan did 
not appear, and did not defend that suit.. On the 20th of November. 
1890, Dwarkanath Roy obtained in his suit a decree for sale, and 
under that decree the 2 annas share in No. 362 Ghowspur-Dopahra 
was sold. 
* On the 31st of December 1880, Kishan Kumar Singh and his 
mother Lalpeari Dasi executed a simple mortgage in favour of’ 
Raghunath Singh and Ganpat Singh»*of, amongst other properties, 
the 2 annas share in No. 362 Ghowspur-Dopahra and the 16 annas 
share in No. 364 Ghowspur-Dopahra. Oa the 2oth December 1883, 
Kishan Kumar Singh and Lalpeari Dasi executed in favour of Raghu- 
nath Singh and Jagarnath Singh a simple mortgage of, amongst other 
properties, the 2 annas share is No. 362 Ghowspur-Dopahra and the 
16 annas share in No. 364 Ghowspur-Dopahra. On the isth July 
1890, two suits for sale were brought, one on the mortgage of the 31st 
of December 1880 and the other on the mortgage of the zoth of 
December 1883. Their Lordships, concurring with the High Court, 
find as a fact that the heirs of Mussammat Alfan were duly made 
defendants to these suits. The heirs of Mussammat Alfan did not 
defend either of these suits. Decrees for sale were made in these suits. 

On the 7th of January 1888 Kishan Kumar Singh executed in 
favour of Gajadhur Mahto a simple mortgage of the 5 annas 4 pies. 
share in Fatehpur-Lawech. On the 6th September 1888 Gajadhur: 
Mahto brought a suit for sale on his mortgage of the 7th of January 
1888 against Kishan Kumar Singh, but did not make Mussammat: 
Alfan a defendant. Gajadhur Mahto obtained a decree for sale; under 
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that decree the 5 annas 4 pies share in Fatehpur-Lawach was sold on 
the 16th December 1889 to Lalji Mahto. The sale was confirmed on 
the 22nd of March 1890, and shortly afterwards Lalji Mahto was put 
in possession. Lalji Mahto died since this suit was brought. 

In February 1888 Kishan Kumar Singh borrowed Rs. 12,000 at 
interest of Re. 1 and 4 annas per mensem from Mussammat Alfan. 
Their Lordships find as a fact that the Rs. 12,000 was borrowed by 
Kishan Kumar Singh and was lent by Mussammat Alfan for the express 
purpose of paying off the zurfeshg? debt of Rs. 12,000 as security for 
which the property mentioned in the zurpeshgi deed of the 20th November 
1874 was mortgaged and hypothecated by that deed. In consideration 
of that loan of Rs. 12,000 Kishan Kumar Singh executed on the 17th of 
February 1888 in favour of Mussammat Alfan a simple mortgage of the 
properties included in the zurpeshg1 deed of the 2oth of November 1874. 
The principal sum of Rs. 12,000 was under that mortgage repayable in 
two years. The money lent by Mussammat Alfan was in accordance 
with the agreement between her and Kishan Kumar Singh applied in 
discharging the surpeshgz debt of Rs. 12,000, andonthersthof July 1888 
the then holders of the zurpeshg: deed of the 2oth November 1874 
quitted possession and gave up the surpeshgi deed, which was delivered 
to Mussammat Alfan. Mussammat Alfan died on the roth of December 
1889, and on the 16th of June, 1891 her heirs assigned the mortgage of 
the 17th of February 1888 to the plaintifs, who are the appellants 
here. On that ‘assignment such rights as Mussammat Alfan had acquired 
and were then existing passed to the plaintiffs. 

On the 22nd of September 1900 the plaintiffs,in whom was then 
vested Mussammat Alfan's right as mortgagee under the mortgage of 
the 17th of February 1888, filedtheir plaint in this suit, making them or 
by subsequent amendment of their plaint, the representatives of Kishan 
Kumar Singh, who was then dead, and others who were interested in 
the. mortgage properties or in some of them, defendants. The titles 
of the defendants, other than the representatives of Kishan Kumar 
Singh, arose under the mortgages which were made subsequently to the 
2oth of November 1874 and prior to the 17th of February 1888. 

The Subordinate Judge decreed the suit for sale with costs, giving 
the defendant No. 1, a right to redeem the mortgage so far as it 
affected the properties other than No. 362 Ghowspur-Dopahra, No. 364 
Ghowspur-Dopahra, and Fatehpur-Lawaech by payment within 90 days 
of the decretal amount with costs. The defendants No. 8 to 13 were 
given a‘right to redeem the mortgage, so far as it affected No. 364 
Ghowspur-Dopahra, by payment within 90 days of Rs. 4,000 with pro- 
portionate costs ; the defendant No. 15 was given a right to redeem the 
mort gage, so far as it affected No. 362 Ghowspur-Dopahra, on payment 
of Rs. 4,000 with proportionate costs; and any of the defendants 
Nos, 5, 6, and 14 were given a right to redeem the mortgage, so far as 
it affected Fatehpur-Lawaech, on payment within go days of Rs. 4,000 
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with proportionate costs. The High Court on appeal dismissed the 
suit with costs so far as it applied to Nos, 364 and 362 Ghowspur- 
Dopahra and Fatehpur-Lawaech. l 

The High Court held that the plalntiffs’ suit, so far as it applied to 
No. 364 Ghowspur-Dopahra and No. 362 Ghowspur-Dopahra, was 
barred by section 13, Explanation II, of the Code of Civil Procedure by 
reason of the heirs of Mussammat Alfan not having set up in the suits 
of the 3rd of May 1890 and r1sth of July 1890, ‘ their title as prior 
mortgagees on the basis of the zurpeshgi 1874, the ground of relief in 
the present action.” Mussammat Alfan’s mortgage of the 17th of 
February 1888 was not prior to the mortgages of the 15th of December 
1879, the 30th of December 1880, and the zoth of December 1883, but 
the plaintiffs, appellants here, claimed priority as the Rs. 12,000 
which Mussammat Alfan had lent in 1878 were applied to discharge the 
debt secured by the 2urpeshgz deed of 1874. The heirs of Mussammat 
Alfan were persons having an interest in the properties comprised in 
the mortgages of the 15th of December 1879, the 31st of December 
1880, and the 2oth of December 1883, and consequently were under 
section 85 of the Transfer of Property Act 1882, necessary parties to 
the suits for sale on those mortgages and were made defendants to 
those suits, and not having set up inthose suits such rights as they had 
under the mortgage of the 17th of February 1888 and the zurpeshgi 
deed of 1874, section 13, Explanation II, of the Code of the Civil Pro- 
cedure applied and the claims of the plaintiffs appellants as against 
No. 364 Ghowspur Dopahra, and No. 362 Ghowspur-Dopahra, and 
those of the defendants who are alone concerned with those mouzahs 
are barred. The High Court rightly dismissed the suit with costs so 
far as it related to No. 364 Ghowspur-Dopahra and No. 362 Ghowspur- 
Dopahra, 

It remains to be considered whether the plaintifs had, and could 
have enforced in this suit, any and what rights against the 5 annas 4 
pies share in Fatehpur-Lawaech, and against Gajadhur Mahto and 
Lalji Mahto, defendants Nos. 5 and 6, or either of them. It is not quite 
obvious on what grounds the High Court dismissed the suit so far as it 
related to the § annas 4 pies share in Fatehpur-Lawaech, and to the 
defendants Gajadhur Mahto and Lalji Mahto. 

Gajadhur Mahto did not make Mussammat Alfan a defendant to 
the suit for sale which he brought on the 6th of September 1888 on 
his mortgage of the 7th of January 1888. That suit was brought to 
obtain a decree for sale of.the 5 annas 4 pies share in Fatehpur-Lawaech 
which had been mortgaged on the 7th of January 1888 to Gajadhur 
Mahto, and subsequently on the 17th of February 1888 to Mussammat 
Alfan, and had been mortgaged and hypothecated to Girwar Singh by 
the deed of the zoth November 1874 as security for the surpeshgz debt 
of Rs. 12,000. Under the deed of the zoth November 1874 the 
Rs. 12,000 was not repayable to Girwar Singh until Jeth 1294 Fasli 
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(September 1887), and consequently the 12 years allowed by Article 
132 of the second Schedule of the Indian Limitation Act, 1877, 
within which a suit to enforce payment of that debt was allowed, had 
not expired when Girwar Singh brought his suit, It has been conten- 
ded that as Mussammat Alfan, when she lent her Rs. 12,000 to Kishan 
Kumar Singh in February, 1888 to pay off the zurpeshg? debt of 
Rs. 12,000, did not obtain a formal assignment in writing of the zurpeshgi 
deed of the zoth November 1874, and as the gurpeshgi debt of 
Rs. 12,000, was discharged by payment to the representatives of Girwar 
Singh on the 15th of July 1888, and they quitted possession, Mussam- 
mat Alfan did not in equity obtain the benefit of the charge which 
Girwar Singh had under the zurpeshgi deed of the zoth of November 
1874. Itistrue thatso far as the zurpeshgi deed of the zoth of November 
1874 operated as a lease of the mortgaged properties, it came to an end 
on the payment of the zurpeshgi debt of Rs. 12,000 to the representa- 
tives of Girwar Singh on the 15th July 1888, but their Lordships have 
found as a fact that the Rs. 12,000 were lent by Mussammat Alfan and 
were borrowed by Kishan Kumar Singh for the express purpose of pay- 
ing off the gurpeshgi debt of Rs. 12,000 which was secured 
by the deed of the zoth of November 1874; that the Rs. 12,000 
lent by Mussammat Alfan were in accordance with the agreement 
between Mussammat Alfan and Kishan Kumar Singh applied in 
paying off the zurpeshg¢? debt ; that on payment of that debt the 
surpeshgét deed of the zoth November 1874 was handed over to Mussam- 
mat Alfan ; and that Mussammat Alfan when she lent her Rs. 12,000 
intended to keep alive for her benefit and protection the charge 
which had been created by the suspeshgd deed of the zoth of 
November 1874. It has been held by this Board, in Mokesh Lal v. 
Mohunt Bawan Das (1) that whether a mortgage paid off is extinguished 
or kept alive depends upon the intention of the parties. It has also 
been held by this Board in Gokuldoss v. Ramodux Seochand (2) that the 
ordinary rule is that a man having a right to act in either of two ways 
shall be assumed to have acted according to his interests. In the last 
mentioned case it was held by this Board that the purchaser of an equity 
of redemption in immovable property situated in India, who, having 
notice of a second mortgage, paid off a first mortgage upon the property 
without an assignment of the first mortgage to him must be assumed, 
according to the rule of justice, equity and good conscience, to have in- 
tended to keep the first mortgage alive, and consequently was entitled to 
stand in the place of the first mortgagee and to retain possession against 
the second mortgagee until repayment. In that case this Board was 
pressed to apply the doctrine of Zoulmin v, Steere (3) but this Board 
observed that :— 

“In India the art of conveyancing has been and is of a very simple 
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character. Their Lordships cannot find that a formal transfer of a 
mortgage is ever made, or an intention to keep it alive ever formally 
expressed. To apply to such a practice the doctrine of Toulmin v. 
Steere (1) seems to them likely, not to promote justice and equity, but 
to lead to confusion, to multiplication of documents, to useless techni- 
calities, to expense, and to litigation.” 

And their Lordships in that case held that the obvious question to 
ask in the interests of justice, equity and good conscience, is, what was 
the intention of the party paying off the charge? What this Board 
said in 1884 as to the art of conveyancing in India, and the practice in 
such cases, is true as to the art of conveyancing and the practice in such 
cases at the present day. The law on these points applied in the. 
judgments of this Board in Mohkesh Laly. Mohunt Bawan Das (2) and 
Gokuldoss v. Rambux Seochand (3) was subsequently applied by this Board 
in Dinobundhu Shaw Chowdhry v. Fogmaya Dasi and others (4). Apply- 
ing the rule of justice, equity and good conscience their Lordships in this 
appeal hold that the charge created by the surpeshgi deed of the 2oth 
of November 1874 was kept alive for the benefit of Mussammat Alfan. 
Nothing to bar a claim in respect of that charge, so far as the § annas 
4 pies share in Fatehpur-Lawech was concerned, had occurred when 
Gajadhur Mahto brought his suit on the 6th of September 1888. 

As their Lordships have said, Gajadhur Mahto did not make 
Mussammat Alfan a defendant to his suit of the 6th of September 1888. 
Under section 85 of the Transfer of Property Act, 1882, Mussammat 
Alfan was a necessary party to that suit. It is not alleged that Gajadhur 
Mahto when he brought his suit had not notice that Mussammat Alfan 
was a person having an interest in the property comprised in the mort- 
gage upon which he was suing. If Gajadhur Mahto had taken the 
ordinary precaution of inspecting the register of the district in which 
Fatehpur-Lawech is situate, before he took his mortgage of the 7th of 
January 1888, he would have found that the 5 annas 4 pies 
share in Fatehpur-Lawech had been charged by the surpeshgi 
deed of the zoth of November 1874. It is to be presumed that 
Gajadhur Mahto took the ordinary precautions before parting with 
his money which a prudent intending mortgagee would take. If 
Gajadhur Mahto had before bringing his suit of the 16th of September 
1888, and in order to ascertain who would be under section 85 of the 
Transfer of Property Act, 1882, the necessary parties to his suit, taken 
the ordinary precaution of searching that register, he would also have 
found that the 5 annas 4 pies share in Fatehpur-Lawech was included 
in Mussammat Alfan’s mortgage of the 17th February 1888. It has 
been contended that section 85 of the Transfer of Property Act, 1882 
did not apply to thesuit which Gajadhur Mahto brougnt, the contention 
being that, that section does not apply to a suit for sale of an equity of 


(1) (1817) 3 Men, 210, : (3) (1884) D. B. III; A. 126. .- .. 
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redemption and that a puisne mortgagee is not a person “ having an 
interest in the property comprised in a mortgage” of a first or any 
prior mortgagee who brings a suit for sale on his prior mortgage. That 
contention, if correct, would, as it appears to their Lordships, lead to 
the conclusion that neither a prior nor a subsequent mortgagee need be 
made a defendant to a suit for sale by a mortgagee of the specific lands 
included in his mortgage. The fact is that in suits for sale in India to 
which other mortgagees are not made parties, what a puisne mortgagee 
seeks to sell by means of a decree for sale, is not the equity of redemp- 
tion so described, but the actual property, lands or houses, mortgaged. 
It is not obvious why a puisne mortgagee who desires to sell a mere 
equity of redemption, and not the actual proper y, lands or houses, 
described in his mortgage as the property mortgaged to him, should not 
dispose of his interests by private contract by an assignment of his 
mortgage to a purchaser, instead of by bringing a suit for sale of the 
property, land or houses, mortgaged, unless he hopes by concealing 
what his real interests are to obtain a larger price from an unwary 
purchaser at an auction sale under a decree for sale, than he could 
otherwise expect to obtain. 

Gajadhur Mahto, in his suit for sale, sought for and obtained a 
decree for sale of the specific 5 annas 4 pies share in mouzah Fatehpur- 
Lawasch which had been mortgaged by the zurvpeshe?z deed of the z2oth 
of November 1874, and Mussammat Alfan’s mortgage of the 17th of 
February 1888, and under his decree for sale that 5 annas 4 pies share 
was sold, and it was sold free of all charges and.incumbrances so far as 
the decree or any documents relating to the decree would show. Had 
section 85 of the Transfer of Property Act, 1882, been complied with 
by making Mussammat Alfan a party to the suit, the decree for sale in 
Gajadhur Mahto’s suit would have dealt with the rights and claims of 
Mussammat Alfan in relation to the charge under the zurpeshgi deed of 
the zoth of November 1874, and her mortgage of the 17th February 
1888, if put forward by her in the suit, and Gajadhur Mahto would 
have been allowed to redeem the charge of 1874 by payment of 
Rs. 12,000, and Mussammat Alfan would in her turn have been allowed 
to redeem Gajadhur Mahto’s mortgage. If Mussammat Alfan had been 
made a defendant to Gajadhur Mahto’s suit and had neglected to put 
forward her claims, those claims would have been barred under section 
13 of the Code of Civil Procedure. In either event all intending pur- 
chasers at asale under the decree would have known what rights were 
to be sold, and in either event the necessity for the bringing of this 
present suit, so far as the 5 annas 4 pies share in Fatehpur-Lawech is 
concerned, would not have arisen. 

l As Mussammat Alfan was not made a defendant to Gajadhur 
Mahto’s suit, her rights were not affected by the decree in that suit, 
and section 13 of the Code of Civil Procedure did not bar this suit of 
the plaintiff so far as the 5 annas 4 pies share in Fatehpur-Lawech, 
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and the defendants Gajadhur Mahto, and Lalji Mahto were concerned. 
But as the Rs, 12,000 were under the zurpeshgi deed of the 20th 
of November 1874, repayable in Jeth 1294 Fasli (September 18387) 
and this suit was not brought until the 22nd of September 1900, the 
claim of the plaintiffs to priority is barred by Article 132 of the second 
Schedule of the Indian Limitation Act, 1877, and all that they are 
entitled to, so far as the 5 annas 4 pies share in Fatehpur-Lawach is 
concerned, is a decree entitling them to redeem the mortgage of the 
7th of January 1888 on payment to the legal representatives of Lalji 
Mahto of the amount of the principal and interest in respect of which 
the 5 annas 4 pies share’ in Fetehgur-Lawaech was sold to him under 


‘the decree for sale in Gajadhur Mahto’s suit of the 6th of September 


1888. 

Their Lordships will humbly advise His Majesty that the decree of 
the High Court so far as it operated as a dismissal of the plaintiffs’ 
suit for sale of the 5 annas and 4 pies share in Fatehpur-Lawech and 
dismissed with costs in the High Court and in the Court of the 
Subordinate Judge the plaintiffs’ suit as against Gajadhur Mahto 
and Lalji Mahto, should be varied by decreeing that the plaintiffs, 
appellants here, by payment to the legal representatives of Lalji 
Mahto, or into the High Court to their credit, within 90 days from 
the filing of His Majesty's order in the High Court, of the amount of 
principal and interest in respect of which the 5 annas 4 pies share in 
Fatehpur-Laweech was sold to Lalji Mahto under the decree of 
Gajadhur Mahto in the suit of the 6th of September 1888, may redeem 
the mortgage of the yth January 1888, and may bring the 5 annas 
4 pies share to sale for the balance thene remaining due of the amount 
of principal and interest decreed by the Subordinate Judge in this 
suit ; by decreeing that the plaintiffs shall have their proportionate 
costs of the suit-in the Court of the Subordinate Judge and the appeal 
to the High Court in respect of their claim against- the § annas 4 pies 
share in Fatehpur-Lawach and the defendants Gajadhur Mahto and 
Lalji Mahto, the amount of such costs to be ascertained by the High 
Court, and any costs paid by the appellants to Gajadhur Mahto and 
Lalji Mahto or his legal representatives or any of them shall be repaid 
to the plaintiffs; and that in all other respects the cecree of the High 
Court be affirmed, but that there shall be no costs of this appeal. 

The Solicitor, India Office.—Solicitor for the Appellants, 

Messrs T. L. Wilson & Co.—Solicitors for the Respondents. 

JM. P. Appeal allowed in part. 
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Before Mr. Fustice Mookerjee and Mr, Fustice Carnduff. 
TRILOCHAN HAZRA 


v. 
BAKKESWAR TA.“ 


Bale, what passes—Zest—Civil Procedure Code (Act XIV of 1882), Sec. €58—Taking 
out execution for larger sum, effect of. 





The test to be applied in order to determine the exact interest which passes aba 
sale in execution of a decree agiinst a Hindu widow or a qualified proprietor is, 
whether the suit in which the sale was directed was one brought against the widow 
upon a cause of action personal to herself or one which ‘affects the whole inheritance 
of the property in her hands It might be an important element also to take into consi- 
deration the form of the suit and to determine whether the suit was framed so as to 
include only a claim fer a personal decree against a limited owner or to obtain a decree 
which would bind the entire inheritance. 

Roy Radhakissen v, Nauratan Lall (1) referred to. 

Under section 258 of the Code of Oivil Procedure, any payment made out of Court 
and not certified in due course, could not be taken into account in exeoution proceedings. 

A sale at the instance of the decree-holder who took out an execution for a larger 
amount than what was due is not necessarily fraudulent and is not vitiated by that 
circumstance alone, 


Appeal by the Plaintiff. 

Suit for recovery of possession of property. 

The material facts appear from the judgment of Richardson J. who 
heard the second appeal, and which was as follows: 


Richardson J.—In this appeal, everything has been said on behalf 
of the appellant which could be said. The appellant is the plaintiff in 
the suit. He is one of three surviving brothers who formerly belonged 
to a joint family, the members*of which subsequently separated. The 
plaintiff claims certain property once in the possession of a lady named 
Bindu Bashini Dasi, widow of another brother, deceased, named Tarak 
Nath Hazra. 

It appears that in 1290 the plaintiff, his two surviving brothers, 
and Bindu Bashini executed a mortgage bond in favour of the defen- 
dants known as the Ta defendants. A suit was brought on that bond 
in 1890 which resulted in a compromise decree dated the 18ch June 
1891. By the compromise, the amount of debt by each defendant was 
apportioned. The share of the debt which fell to Bindu Bashini was 
Rs. 614 as. 10 p. 10. In execution, the properties which the plaintiff 
now seeks to recover, were brought to sale in 1893 and purchased by 
the decree-holders. ii 

Now, it is not denied that the debt in respect of which the decree 

* Appeal under section 15 of the Letters Patent, Nu 73 of 1909. against the deci- 
sion of the Hon’ble Mr. Justice Richardson in Appeal from Appellate Decree No 1271 
of 1907, against the decree of Babu Atul Chandra Ratabyal, Officiating Additional 


Subordinate Judge of Burdwan, dated the 13th March, 1907, affirming that of Babu 
eepenee Propa “Bagchi, Munsiff, 8rd Court of Burdwan, dated the 30th March, 1906, 
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Dn 
was passed, was a debt incurred by the widow for legal necessity, nor 


could this be denied because the original foundation of this debt was. 


another debt incurred by Bindu Bashini’s deceased husband and one 
of his brothers. While there is no contest as to the nature of the debt, 
it is contended that the interest which passed by the sale was merely 
the widow’s estate. 

I think that the view taken by the lower Courts is undoubtedly 
correct, The suit was a suit not against a Hindu widow alone, but 
against her brothers-in-law on account of a debt admittedly due for, 
and incurred by, a joint family, a debt to which the lady’s husband had 
been originally a party. 

It is argued with reference to the compromise decree that because 
that decree expressly made the property in the possession of the mother 
of the plaintiff and his brother liable not only in respect of the life 
interest of the mother but also in respect of the rights of the joint 
family and because there is no such express provision made in respect 
of the property inthe possession of Bindu Bashini, therefore the parties 
could not have intended to deal with more than the widow’s estate 


held by Bindu Bashini. But the mother Gungamoni was at any rate 


not a party in her own right to the mortgage bond on which the suit 
was brought. She was not an original party to the suit ; she was added 
as a defendant before the decree was drawn up, because she had 
inherited certain property from a son who had died unmarried. Her 
position was therefore different from the position of Bindu Bashini who 
appears to have been treated throughout the proceedings as occupying 
precisely the same position in respect of the debt due under the mort- 
gage bond as her brother-in-law. As the parties showed so clear an 
intention to bind the entire estate, so far,as it was in the possession of the 
mother, it would be strange indeed if they did not intend similarly to 
bind the property in the possession of Bindu Bashini. I think, there- 
fore, that the sales of 1893 passed the entire estate and not only the 
widow’s interest. 

Of the three points for decision formulated by the lower appellate. 
Court, the third is thus stated: Was the sale vitiated by fraud of the 
decree-holder and was it not binding on the plaintiff? In regard to 
this point, it was contended before me that the question of fraud has 
not been properly examined in the lower Courts. 

I am not satisfied that this is the case. Without going in detail 
into the facts, I may mention that the sales in question were held in 
April and May 1893, that there were subsequent execution proceedings 
in which the plaintiff appeared, that there was a dispute between the 
parties with reference to the failure of the decree-holders to credit 
certain sums which had been paid towards the satisfaction of the decree, 
that in the year 1899, the matters in dispute were referred to an 
arbitrator who gave his award in the year 1900, and that in the award 
he found that there were still monies due from the judgment-debtors 


t 
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including the present plaintiff and Bindu Bashini. The award makes 
no reference to the sales of 1893. It further appears that in the year 
1900 the decree-holders took steps to claim possession of the properties 


which they had purchased in 1893, that a suit was brought by Bindu 


Bashini to have the sales set aside and that the suit was subsequently 
withdrawn by her. Both the lower Courts have found that, that suit 
was brought by the instigation of the present plaintiff and the Munsiff 
further states that there is no credible evidence of fraud on the part of 
the decree-holders which would justify him in declaring the sales a 
nullity. The learned Subordinate Judge in appeal comes to a similar 
finding. He refers to the allegation that the widow had withdrawn 
from the suit to set aside the sales; because she had received money 


from the decree-holders. He says that the fact that the decree-holders 


paid money to her, had not been satisfactorily proved. No doubt, he 
goes on to say that the payment, even if true, does not appear to cons- 
titute fraud ; but having regard to his previous finding, it is unnecessary 
to consider whether that statement can or cannot be accepted without 
qualification. 

Looking at the findings of fact arrived at by the Courts below, I 
see no sufficient reason to send this case back to the lower appellate 
Court for further examination of this question of fraud. It was the 
duty of the appellant to make out a good case for the course which I 
am asked to take, and I think, he has failed. 

The appeal is, therefore, dismissed with costs. 

Against this decision, the plaintiff appealed under section 15 of the 
Letters Patent. 

Babu Hira Lal Sanyal for the Appellant. 

Babus Nalini Ranjan Chatterjee and Lalit Mohan Ghosh for the 
Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in a suit 
for recovery of possession of property which at one time belonged to 
his brother. The case for the plaintiff is that the property has been 
sold in execution of a decree obtained against the widow of his brother 
under circumstances which do not make the sale binding upon him as 
the reversionary heir. The Subordinate Judge, in concurrence with 
the Court of first instance, has found that the sale was held for 
legal necessity and that the effect of the sale was to transfer the entire 
interest in the property to the execution purchaser. In this view, the 
suit of the plaintiff has been dismissed, and that decree has been 
affirmed by a learned Judge of this Court. We are now invited under 
section 15 of the Letters Patent to set aside the concurrent decisions of 
three Courts. The grounds urged against the view which has 
prevailed in all the Courts are threefold ; frs/, that the legal effect of 
the sale has not been properly appreciated ; secondly, that the question 
of fraud which, it is alleged, vitiated the sale, has not been properly 
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Civit, tried; and ¢hirdly, that the sale was, as a matter of fact, set aside in 
1910, substance by an arbitrator chosen by the parties, and effect ought to 
~~ have been given to his decision. 

Trilochan : 

z In support of the frst of these grounds, it has been urged by 
Bakkeswar. the learned vakil for the appellant, that although the debt to secure 
Mooherjee, J. which the mortgage was executed by the widow of the brother of the 

mi plaintif, had been originally incurred by her husband, and was 
consequently leviable out of the estate in her hands, yet the effect of 
the decree in the mortgage-suit was to direct the sale of her limited 
interest only. To establish this position, our attention has been drawn 
to the mortgage decree which, it is said, directs the sale of the interest 
of the widow of the brother of the plaintiff. It may be observed that. 
the original mortgage was executed not merely by the widow of the 
brother of the plaintiff but also by the plaintiff himself and another 
brother of his. They were jointly sued by the mortgagee, and their 
mother, who had succeeded to the interest of one of her sons who. 
had died in the meanwhile, was also brought on the record. A decree 
was made by consent, the effect of which was to apportion the 
liability of each of the defendants. Such apportionment was made 
undoubtedly for the benefit of the defendants. Possibly they appre- 
hended that upon failure on the part of one of themto pay a 
proportionate share of the decree, the entire property might be 
brought to sale. But the mere fact of the apportionment of their 
liability, does mot show that the intention of the Court was to 
make a personal decree against the widow. The learned vakil for 
the appellant has, however, pressed upon our attention the circum- 
stance that in so far as the mother of the plaintiff was concerned, 
provision was made in the decree for the sale of the absolute interest, 
and we have been asked to hold that inasmuch as no such pro- 
vision was made in the case of the widow of the brother of the 
plaintiff, the intention of the parties was that the decree should 
be personal in so far as she was concerned. In our opinion, there is no 
substance whatever in this contention. In so far as the mother of 
the plaintiff was concerned, she was not one of the executants of the 
mortgage-deed, and the parties might have thought that in respect of 
the share vested in her, it was necessary to make an express provision 
that the absolute interest might pass by the sale. It appears from an 
examination of the decree, that this provision was made only with 
reference to a possible sale by her, and it was laid down that in such 
a contingency, her sons and the widow of her predeceased son would 
have to join with her so that the absolute interest might pass; but 
no such provision was made in the contingency of an execution sale; 
and it was merely said that if an execution sale took place, the 
absolute interest would pass. It may be remarked that the decree 
expressly provides that the absolute interest would pass in the event 
of a sale by the mother if her daughter-in-law joined her in the sale ; 
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if her daughter-in-law could transfer merely a qualified interest, it is 
difficult to appreciate how the fact of her joining in the sale by the 
mother, could improve matters. We have no doubt, upon an examina- 
tion of the decree, that it was not the intention of the mortgagee or 
any of the parties that merely the qualified interest of Bindu Bashini 
should be sold. This view is amply supported by numerous decisions 
-which will be found reviewed in the judgment of this Court in the case 
of Roy Radhakissen v. Naurataniall (1). It is there pointed out that 
the test to be applied, in order to determine the exact interest which 
passes at a sale in execution of a decree against a Hindu widow or a 
qualified proprietor, is, whether the suit in which the sale was directed 
was one brought against the widow upon a cause of action personal to 
herself or one which affects the whole inheritance of the property in 
her hands. It was further pointed out that it might be an important 
element also to take into consideration the form of the suit and to 
determine whether the suit was framed so as to include only a claim 
for a personal decree against a limited owner or to obtain a decree 
which would bind the entire inheritance. The learned vakil for the 
appellant has invited our attention tothe case of Prasanna Kumar 
Nandi v. Umedar Raja Chowdhury (2), which does not, however, lay 
down any different principle. If we apply this test to the case before 
us, what is the position? The mortgagee had unquestionably taken a 
mortgage of the entire interest represented by Bindu Bashini. When 
he commenced his action to enforce the security, he undoubtedly asked 
for a decree for the sale of the entire interest. But it is suggested that 
in the course of the litigation, when a consent decree was made, the 
mortgagee gave up the substantial right which he possessed, and took 
a decree for the sale of the limited interest of Bindu Bashini alone. 
In our opinion, there is no foundation for this contention, and the 
first argument addressed to us on behalf of the appellant must be 
overruled, 


In so far as the second question is concerned, it does not arise upon 
the facts found by the Courts below. The learned vakil for the 
appellant has suggested that there are materials on the record to show 
that the decree-holder took out execution as against Bindu Bashini in 
respect of a larger amount than what was really due under the decree, 
and that in substance he failed to allow credit for payments which had 
been made. Even if this be assumed to be true, it does not follow 
that the conduct of the decree-holder was fraudulent. The decree- 
holder, in substance, alleges that if there was any irregularity, it was 
due to mistake. We may further point out that under section 258 of 
the Code of Civil Procedure, any payment, so made out of Court and not 
certifed in due course, could not be taken into account in execution 
proceedings, It does not, therefore, necessarily follow that a sale 
at the instance of the decree-holder who took out execution for a larger 


(1) (1907) 60. L. J. 490 (519). (2) (1908) 9 0. L, J. 88, 
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amount than what was due, is necessarily. fraudulent and is vitiated 
by that circumstance alone. The second ground must, therefore, be also 
overruled. 

In so far as the third ground is concerned, there is no substance in 
it. The learned vakil for the appellant suggested at one stage of the 
argument that the sale had been, as a matter of fact, set aside by an 
arbitrator appointed by the parties. But when he was invited to point 
out the passage in the award by which the sale was set aside, he said 
that the sale must be taken to have been set aside by implication. 
It is sufficient to observe that if the sale has been set aside, this 
suit need not have been brought. There is, therefore, no substance 
in the third ground. 

The result is, that the decrees made by the Courts below must be 
affirmed and this appeal dismissed with costs. As the appeal is 
obviously frivolous, we assess the hearing fee at five gold mohurs. 

A.T, M. Appeal dismissed. 


Before Sir Lawrence Fenkins, K., C. 1. E., Chief Fustice 
and Mr. Fustice N. Chatterjee. 


PEARY MOHAN ROY 
v. 
SARAT KUMARI DEBI.* 
Cess Act (IX of 1880, B. C.), Seos. 4, 41—“ Holder of a tenure,” whether includes 
a raiyat, 

A raiyat may be a tenure-holder within the meaning of the Cess Act of 1880. 
Section 4l of the Act draws a distinction between a holder of a tenure and a 
cultivating raiyat, and not between a holder of a tenure and a raiyat, 

Appeal by the Plaintiff. . 

Suit for recovery of rent and cesses. 

The facts appear from the judgments. 

The second appeal came on for hearing before Mr. Justice D. 
Chatterjee who delivered the following judgment. 


D. Chatterjee J.—The main question in this case is what is the 
amount of road cess payable by the defendants to the plaintiff. The 
plaintiff in his plaint claimed road cess at the rate of one anna upon 
profit in respect of three jamas, and at the rate of half anna with 
regard to the fourth, implying thereby that he regarded the first three 
jamas as tenures and the fourth as a raiyati holding. The defendants, in 
their written statement, pleaded that the plaintiff was not entitled to 
cesses upon profits and that the cesses claimed were excessive. 

The issue framed by the Munsiff was whether the plaintiff can get 
the cesses claimed? An issue, therefore, was clearly raised whether 


* Appeal under section 15 of the Letters Patent, No 24 of 1910, against the 
decision of the Hon’ble Mr. Justice D. Ohatterjee, in Appeal from Appellate Decree, 
No 569 of 1908, reversing that of Babu Mohim (handra Sarkar, Subordinate Judge of 
24-Perganas, dated the 2nd January, 1908, modifying the decision of Babu Binode 
Behari Mitter, Munsiff, Barasat, dated the 7th June, 1907, 
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the plaintiff was entitled to the cesses against the defendants at the 
rate of one anna on the basis of their being tenure holders or at the 
rate of half-anna on the basis of their being ratyats. 

“The Munsiff, in considering the case, found that there was a 
difficulty in distributing the profits between the several jamas, as there 
was no evidence in respect of profits of each, and that rateable distribu- 
tion was not a fair basis in cases like this, as the profits might be 
greater in one and less in another. He therefore gave a decree at the 
rate of half-anna on the basis of the defendants being raiyats. 

There was an appeal by the plaintiff, and on appeal, the learned 
Subordinate Judge took into consideration, a certain revaluation paper 
which had been filed in the first Court but not marked as an exhibit, 
and on the basis of it, he gave against the defendants a decree for road 
cess at the rate of one anna per rupee upon the difference between the 
jamas payable and the annual value as found by the Collector in the 
revaluation. The result of the decree of the lower appellate Court 
was that although the plaintiff had valued his appeal at Rs. 234, the 
plaintiff obtained a decree for Rs. 287 odd. The appeal here is based 
upon that amount. It is contended on behalf of the defendant 
appellant in the first instance that the appeal in the lower appellate 
Court being valued at Rs. 234, the plaintiff could not obtain a decree 
for Rs. 287 odd. If there were nothing else in the case, to this extent 
at least, the defendants, in my opinion, would have been entitled to a 
decree. But it is further contended on behalf of the defendant 
appellant that the whole basis of the judgment of the lower appellate 
Court is wrong in that the plaintiff was bound to prove that the defen- 
dants were liable to pay road cess at the rate claimed by him and that 
the plaintiff has not laid any foundation for substantiating such a claim. 

The first objection that is taken on this head is that evidently the 
total of Rs. 1,290 the annual value found by the Collector was in respect 
of 5 jamas of which one of Rs. 5 was included in the Municipality and 
therefore could not form a subject of assessment, but its profits must 
have been included in Rs. 1,290 the annual value found by the Collector. 
Ido not think that there is any ‘substance in this contention for ex 
concessis, the land situated within the jurisdiction of a Municipality is 
exempted from assessment ; therefore, it was exempted from valuation 
and the sum of Rs. 1,290 must be taken as the valuation exclusive of 
this property. 

The next objection is that admittedly the jama of 3 Rupees was a 
raiyati holding and its profits were also included in Rs. 1,290. 
Probably that may be taken to be so. But that by itself would not 
make any material impression on the decree. 

Lastly, it is objected that the revaluation paper by the Collector is 
not only not conclusive, but not at all binding upon the defendants, 


and that the plaintiff ought to have proved independently that the’ 


defendants were tenure-holders under him, and that so far from making 
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out such a case, the plaintiff does, upon his own document, namely, the 
road cess return filed by him, appear to have admitted the raiyati 
character of the defendant’s status in respect of all lands for which 
the present suit was brought. Upon an examination of the document, 
I find that all these lands were included in part II of the Return 
which refers to raiyati holdings, whereas if the plaintiff had intended 
to treat the defendants as tenure-holders, he would have included their 
names in part III which refers to tenure-holders. Under section 95 of 
the Road Cess Act, the Road Cess Return cannot be treated as admissible 
as evidence in favour of the party making it, but against him. 
Therefore, upon the plaintiff's own document, it appears that the 
defendants were treated by the plaintiff as raiyats of the land in respect 
of which the present suit was brought. That being so, and there 
being nothing on the record to show that the defendants themselves 
put in any Return claiming to be tenure-holders in respect of these or 
any of these lands, the plaintiff must be bound by his declaration. 

It is contended that this aspect of the case was not presented to 
either of the Courts below, and that it cannot be taken for the first 
time in second appeal. In dealing with the pleadings, however, I 


have indicated that although the Road Cess Return does not seem to 


have been pointed out as indicating any admission against the 
plaintiff’s case, the case of the parties in the lower Courts was asto the 
assessibility of the defendants either as tenure-holders or as raiyats. 

On the whole, therefore, I think that the first Court was right in 
giving a decree on the basis of the defendants being raiyats in respect 
ofthe lands for which the present suit has been brought. In the 
above view of the case, the decree of the lower appellate Court is 
set aside and that ofthe Court of first Instance restored with costs. 

Against this decision, the plaintiff appealed under section 15 
of the Letters Patent. 

Babu Ram Chandra Majumdar for the Appellant. 

Babus Boidya Nath Dutt and Bepin Behary Ghose for the 
Respondent. 

The judgment of the Court was delivered by 


Jenkins C. J,—This appeal comes before us under clause 15 of 
the Letters Patent, and it arises out of a suit brought for the recovery 
of rent and cesses. So far as adecree for the rent has been passed in 
favour of the plaintiff, no controversy arises, but the dispute is as to the 


decree in respect of the cesses claimed. The plaint sets out ina 
schedule the arrears of cesses, and from that schedule it appears, as 


the fact is, that the claim is made in respect of four separate jamas. 
The decision in the Court of the Munsiff, so far as it related to the 
cesses, was adverse to the plaintiff, inasmuch as it was not shown what 
was the annual value of each of these four jamas. The Subordinate 
Judge modified that decree, for it appeared to him that he was entitled 
to utilize the valuation roll filed on behalf of the plaintiff, and marked 
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Exhibit I, which showed the annual value of the lands as Rs. 1,290-6 as., 
and the total amount of rent payable by the defendant as Rs. 463-6 as. 
On that basis he passed a decree in the plaintiff's favour for the excess 
claimed by him over and above that which had been awarded by the 
Munsiff. From that decree, an appeal was preferred to this Court which 
came before Mr, Justice D. Chatterjee. He set aside the decree of the 
lower appellate Court and restored that of the Court of first instance 
on the ground that upon the plaintiff's own document it appeared that 
the defendants were treated by the plaintiff as raiyats of the land in 
respect of which the present suit was brought. This ground of decision 
does not appear to us to be sound, for it proceeds upon the assumption 
that a raiyat cannot be a tenure-holder within the meaning of the Cess 
Act of 1880. This view overlooks the interpretation clause of the 
Act which speaks not of ‘ratyat’ but of ‘cultivating raiyat, and provides 
that a ‘ cultivating raiyat’ means a person cultivating land and paying 
rent therefor not exceeding one hundred rupees per annum: whereas 
a “tenure” is defined as “ including every interest in land, whether 
rent paying or not, save and except an estate as above defined, and 
save and except the interest of a cultivating raiyat.” The reasoning 
which commended itself to the learned Judge does not seem to be 
sufficient for the purpose of the determination of this case: for, 
when we turn to section 41 by reference to which the case was 
largely decided, we find the distinction is not between a holder of 
a tenure and a raiyat, but between a holder of a tenure and a 
cultivating ratyat. At the sametime, we think that the decree of the 
lower appellate Court cannot stand except so far as it affirms the 
first Court’s decree for rent. It appears to us that the proper issues in 
this case were not raised at the outset, and that by reason of this failure, 
there has been a mishandling of the case from the very commencement. 
In our opinion it was incumbent upon the plaintiff to establish, and the 
Courts to find, what was the annual value of each of the four Jamas ; 
and, also whether in respect of those four jamas the defendants were 
‘tenure-holders’ or ‘cultivating raiyats’ within the meaning of the 
Act, and further, what was the profit, if any, in respect of each of the 
four jamas ; for, it was only by determination of those several issues 
that the just solution of this case could be reached. 

We must, therefore, set aside the decree of the lower appellate 
Court, except so far as it deals with the rent awarded, and send back 
the case for retrial on fresh materials, if the parties desire to bring 
forward fresh materials, in the Court of first instance: and, whatever 
issues may be settled, those at any rate which we have indicated will be 
necessary for the proper determination of the case: whether there 
should be other issues, it is not possible to say at this particular stage. 

The costs of this litigation hitherto incurred have been more or 
less thrown away, and all we can say with reference to them is that 
those costs must follow the result of the further hearing. 

A. NVR. C Abbeal allowed ; case remanded, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


BRIJALAL SINGH, alias, DEYARAM 
PROSAD SINGH 
v. 
MAHADEO PROSAD AND OTHERS.” 
Exparte decree— Application to set aside—Appeal by some of the defendants— Original 
Court's jurisdiction to entertain application. 

Whether the lower Court has jurisdiction to entertain the application to vacate 
the ea parte deoree, depends upon whether inspite of the appeal, there is still a subsist- 
ing eaparte decree over which the lower Court has control . 

After the decree of the original Court has merged in the deoree of the appellate 
Court, the only Court which is competent to entertain an application for amendment 
of the decree is the Court of appeal. 

Monomohini v Nara Narayan (1), Dhonai Sardar v. Tarak Nath (2) and 
Limutunnissa vy. Muddun Mohan (3) distinguished, 

Sankara Bhatta.v. Subraya Bhatia (4) dissented from. 

Appeal by the Defendant. 

Application to set aside an ex parte decree. 

The material facts and arguments appear from the judgment. 

Babus Baldeo Narayan Singh and Fvotis Chunder Sarkar for the 
Appellant. 

Babu Kulwant Sahai for the Respondents. 

The judgment of the Court was delivered by 


‘Mookerjee J.—This appeal is directed against an order by which 
the Court below has refused to entertain an application to set aside an 
ex parte decree on the ground that it had no jurisdiction to set aside 
that decree, ‘The circumstances under which the decree in question 
was made and the application presented to have it set aside are not 
disputed. The plaintiff, now respondent before us, took a mortgage 
from one Bish Nath Singh and his son Debi Pershad. He sued to 
enforce his security after the death of the father against Debi Pershad 
and his four sons and two nephews. Debi Pershad was the first 
defendant. The next four defendants were his sons and the last two 
defendants were the sons of Thakur Pershad, the brother of Debi 
Pershad. The claim was resisted by the sixth and seventh defendants 
alone and the suit proceeded exparte against the other five defendants. 
In the result, a decree was made on the basis of the mortgage against 
the first five defendants alone. That decree directed the sale of the 
mortgaged property to the extent of the two-thirds share belonging 
to Bish Nath and Debi Pershad. It was further declared that if upon 
the sale of this two-thirds share the mortgage debt was not satisfied, 
the decree-holder would be entitled to proceed personally against all 
the seven defendants. 


* Appeal from Original Order No, 394 of 1910, against the order of Babu Pankaj 
Kumar Chatterjee, Subordinate Judge, Ist Court, Mozuffurpur, dated the 17th 
August, 1910. 

qi) (1889) 40, W. N. 456, (81 (1874) 22 W. R. 587, 

(2) (1910) 12 C. L, J. 58. (4) (1907) I, L. R, 30 Mad, 585. 
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The plaintiff preferred an appeal against that decree to this Court. 
His appeal was described on the face of the memorandum as an appeal 
against only that portion of the decree which declared that an one- 
third share of the mortgaged property was not liable to be sold. In 
other words, the appeal was directed against the sixth and seventh 
defendants alone. The other defendants were joined as party respon- 
dents to the appeal, but no relief was claimed against them, and they 
did not enter appearance in the appeal. Indeed, it has not been 
investigated whether they had any notice of the appeal. The sixth 
and seventh defendants who were the principal respondents entered 
appearance and filed a memorandum of cross-objection to the effect 
that there should not have been any personal decree against them. 
The appeal and the cross-objection were both successful. This Court 
held that the plaintiff was entitled to a mortgage decree against the 
whole property, but that the sixth and seventh defendants were not 
personally liable under the decree. When the decree came to be 
drawn up, it was made self-contained, and the provisions of the decree 
of the original Court, in so far as they related to the first five 
defendants, were reproduced and incorporated therein. 

The first five defendants now apply to have the ex parte decree 
set aside. Their claim is resisted by the plaintiff on the ground that 


the Subordinate Judge has no jurisdiction to entertain the application,. 


because there is no longer any subsisting decree of his Court which 
can be set aside by him as an ex parte decree. The Subordinate Judge 
has given effect to this contention. As already stated, he has refused to 
entertain the application, 

In appeal it is contended that the Subordinate Judge has taken 
an erroneous view of the law ‘applicable to this case, and that he 
should have considered the application to set aside the ex parte decree 


on the merits. In our opinion, there is no answer to this argument. 


The obvious test to be applied to determine whether the Subordinate 
Judge has jurisdiction to entertain the application to vacate the 
ex parte decree, is whether inspite of the appeal presented to this 
Court, there is still a subsisting ex parte decree over which the 
Subordinate Judge has control. The answer to this question depends 
upon the scope of the appeal presented to this Court by the plaintiff. 
As we have already explained, that appeal was directed solely against 
the sixth and seventh defendants. In other words, it was an appeal 
directed against the decree of the original Court in so far as that 
decree had been made on contest. The plaintiff was satisfied with the 
decree he had obtained ex parte against the first five defendants, and it 
was not necessary for him to attack that portion of the decree by way 
of appeal to this Court. He did not doso; nor did these defendants 
prefer an’appeal. In fact, their case now is that they were not aware 
of the proceedings in the suit till within a short time of the applica- 


tion. made to set aside the ex parte decree. The cross-objection. 


433: 


CIVIL.. ; 
1911. 


Nagan panah 


Brijalal :- 
Vn 
Mahadeo. 


enr ol 


Mookerjee, d, 


434 
CIVIL, 
1911, 
Brijalal 
2. 
Mahadeo, 
Mookerjee, J. 


THE OALOUTTA LAW JOURNAL. [Von XV. 


filed by the sixth and seventh defendants who were respondents in 
the appeal only attacked so much of the decree of the Court of 
first instance as made them personally liable for the balance of the 
judgment-debt that might remain after the sale of the two-thirds 
share of the mortgaged property. The scope of the appeal was conse- 
quently limited to the question which arose between the plaintiff and 
the sixth and seventh defendants. The questions in controversy 
between the plaintiff and the first five defendants were not raised in 
the appeal, and never came under the judicial consideration of this 
Court. Under these circumstances, the view cannot possibly be 
supported that the effect of the decree of this Court was to supersede 
the decree of the Court of first instance in so far as it had been made 
ex parte against the first five defendants. That decree was not affirmed, 
modified or reversed in so far as these defendants were concerned, 
although, as a matter of form, one self-contained decree was prepared 
in this Court. It cannot thus be maintained that the effect of that 
decree was to merge the ex parte decree therein; in cases of this 
description, we must look rather to the substance than to the form of 
the proceedings. 

It has been argued, however, by the learned vakil for the respon- 
dents that the view we take is opposed to the decision of this Court 
in Monomohint Chowdhurani v. Nara Narayan Roy (1), Dhonai 
Sardar v. Tarak Nath Chowdhury (2) and Zimutunnissa Bibee v. 
Muddun Mohan Pal (3). Reliance has also been placed upon the 
decision of the learned Judges of the Madras High Court in Sankara 
Bhatta v. Subraya Bhatta (4). The cases upon which reliance is 
placed are, however, clearly distinguishable. 

In the case of Monomohàini Chowdhurani v. Nara Narayan 
Roy (1), a suit had been brought against a large number of defendants 
two of whom alone entered appearance and contested the claim of the 
plaintiff. The suit was decreed by the Court of first instance, where- 
upon the contesting defendants preferred an appeal which ultimately 
proved unsuccessful. An application was subsequently made by the 
other defendants against whom the decree had been made exfarte to 
set aside that decree. That application was granted. The first two | 
defendants, who had lost after contest, then applied to have the decree 
set aside in so far as they also were concerned. The Court of first 
instance granted the application. It was ruled by this Court that under 
the circumstances, so far as these defendants were concerned, the 
decree of the original Court had merged in the decree of the appellate 
Court, and that, consequently, there was no decree in existence over 
which the Court of first instance still retained control. 

In the second case, Dhonat Sardar v. Tarak Nath Chowdhury (2), a 
decree was made exparte against several defendants, two of whom alone 


(1) (1899) 4 0. W. N. 456. (3) (1874) 22 W. R. 637. 
(2)°(1910) 12 0. L J, 53, (4) (1907) I. L. R, 80 Mad, 585, 
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preferred an appeal. The decree, however, was indivisible ; and upon 
appeal, the whole of the subject-matter of the litigation was laid before 
the appellate Court. In other words, the appeal, although preferred 
by two of the defendants alone, was directed against the entire decree. 
Under the circumstances, this Court held that the effect of the decree 
of the appellate Court was to supersede the original decree, It is 
manifest that this case is distinguishable upon an essential point from 
the case now before us. As already explained, the appeal was restricted 
here to the question which arose between the plaintiff and the sixth and 
seventh defendants, namely, the right of the plaintiff to proceed with 
the execution of the mortgage decree against the one-third share of 
the property which belonged to these defendants. It is consequently 
unnecessary for us to consider whether the decision in Dhonaz Sardar v. 
Tarak Nath Chowdhury (1), can be supported on principle. We need 
only mention that the case has been doubted [/udu Meah v. Dar 
Baksha Bhuan (2)],and has been distinguished [Kumud Nath Roy 
Chowdhury v. Rat Fatindra Nath Chowdhury (3).] 

The case of Zimutunnissa Bibee v. Muddun Mohun Pal (4), is also 
clearly distinguishable. There a suit was brought by the plaintiff 
against three defendants. The suit was decreed as against one defen- 
dant only and it was dismissed as against the others. Upon appeal 
preferred by the plaintiff, a decree was made exparte against the 
defendants who had been successful in the original Court. They then 
applied to the Court of first instance to set aside the exparte decree, 
It was ruled that there was no exparte decree of the Court of first 
instance which could be set aside by that Court. Asa matter of fact, 
the decree of that Court was one of dismissal, so far as the applicants 
were concerned, and the only exparte decree in existence was the one 
made by the Court of appeal. The only Court that could consequently 
deal with the application, was the Court of appeal. 

Two other cases were relied on by the Subordinate Judge in 
support of his view, namely, Muhammad Sulaiman Khan v. Muham- 
mad Yar Khan (5) and Sri Gobind Sing v. Gangatri Pershad Singh (6). 
These cases also are clearly distinguishable, because they merely affirm 
the doctrine that after the decree of the original Court has merged in 
the decree of the Court of appeal, the only Court which is competent 
to entertain an application for amendment of the decree is the Court 
of appeal. That this doctrine is well-founded on principle cannot be 
disputed ; and it is now supported by the decision of their Lord- 
ships of the Judicial Committee in Sri Narain v. Tejbal Bikram 
Bahadur (7). Reference was also made to the case of Sarat Chandra 
Dhal v, Damodar Manna (8), which was subsequently affirmed on 


(1) (1910) 12 0. L. J. 53. (5) (1888) I. I, R_11 All. 267, 
(2) (1911) 14 O. L. J. 42, (6) (1907) 60. L, J. 542 
(8) (1911) 18 C, L, J, 221, (7) (1910) 11 C. L J. 560, P, 0, 


L. R, 82 All, 295 
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O1vl. appeal under section 15 of the Letters Patent [Damodar Manna v, 
1911, Sarat Chandra Dhal (1).] The facts of that case, however, as explained 
Baal in the decision of this Court in the case of Kumud Nath Roy 
wi Chowdhury x. Rat Fatindra Nath Chowdhury (2), do not furnish any 
‘Mahadeo. analogy to the facts of the present case. 

Moohkerjee, J. In so far as the decision of the learned Judges of the Madras High 
—_—— Court in the case of Sankara Bhatia v. Subraya Bhatta (3), is con- 
cerned we need only say that it appears to lay down too broadly the 
proposition that as soon as an appeal has been preferred against a 
decree, the authority of the original Court to deal with that decree is 
completely taken away. As explained in Kumud Nath Roy Chowdhury 
v. Rat Fatindra Nath Chowdhury (2), that position cannot be main- 

tained either on principle or on the authorities. 

The result is that the view taken by the Court below cannot be 
maintained. The appeal is, therefore, allowed, the order of the Court 
below set aside, and the case remanded in order that the application to _— 
set aside the exparte decree may be considered on the merits. The 
appellant is entitled tothe costs of this appeal. We assess the hearing 
‘fee at three gold mohurs. 

We may add that it has been argued by the learned vakil for the 
respondents that if this application is ultimately successful, a question 
may arise whether the decree should be set aside also as against the 
sixth and seventh defendants ; and he has contended that in view of the 
decision of this Court in Monomohinit Chowdhurant v. Nara Narayan 
Roy (4), the Court below cannot possibly set aside so much of the 
decree as has been dealt with by this Court on appeal. It is not 
necessary, however, at the present stage, to consider this question. 
Whether the decree as against the sixth and seventh defendants can, 
under any circumstances, be set aside, and, if so, by which Court, must 
be left open for consideration, when that contingency arises, 


ATM Appeal allowed : case remanded, 
(1) (1909) 13 0. W. N. 846. (3) (1907) 1. L. R. 30 Mad. 535, 
(2) (1911) 13 0, L, J, 221. (4) (1899 4 C. W, N. 456, 


Before Mr, Fustice Stephen and Mr. Fustice D. Chatterjee. 


BILAS CHANDRA MUKHOPADHYA AND OTHERS 
v 


Civit. ' 
TE AKSHYA KUMAR DAS SIRCAR AND OTHERS," 
cals Possession, suit for—Hevenue Sale Law (Act XI of 1859), Sec, 54—Purchaser, rights 
Maroh, 7, 21. af—Limitation Act (XV of 1877), Sch. II, Art. 144. 
The purchaser under section 64 of Revenue Sale Law purchases the shate and not 


the right, title and interest of the defaulter, He is not a person claiming from or 


* Appeals from Appellate Deorees Nos, 448 and 646 of 1909, against the decision of 
À. H, Cumming, Esq , District Judge of Tipperah, dated the 12th December, 1908, 
affirming that of Babu Hari Lal Mukerjee, Subordinate Judge of Comilla, dated the 
19th June, 1907, 
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through the defaulter, In a suit for possession by him, when he has never been in 
possession after his purchase, the defendant must show that his possession was adverse 
to him for more than 12 years, 

Appeals by the Plaintiffs. 

Suit for recovery Of possession. 

The material facts and arguments appear from the judgment. 

Mr. B. Chakravarty, Babus Hem Chandra Sen and Ambica Charan 
“Das for the Appellants. 

Dr. Rash Behary Ghose, Babus Biraj Mohan Mojumdar and 
Girija Prasanna Roy Chowdhury for the Respondents. C. A. V. 

The judgment of the Court was as follows : 


Taluk Hari Narain was originally one property. It was subse- 
quently divided into three separate Taluks, Taluk Hari Narain 
T. N. 75, Taluk Gauripria T. N. 76, Taluk Rampria T. N. 77. 
These three Taluks lay to the east, north and west of a Government 
Khas mehal named Uddamdi No. 37. There was a river named 
Goamtior Titas between the Khas mehal and these Taluks. This 
river shifted northwards and cut away the lands of the three Taluks, 
and as the river receded, these diluviated lands have reformed and the 
present suit is in respect of lands reformed zz sřtu of the three Taluks 
75, 76 and 77. 

The Government Khas mehal No. 37 was from time to time settled 

temporarily with the proprietors of the three Taluks until 1885 when 
it was sold for arrears of revenue and purchased by one Banga Chandra 
Gope as the denamdar of the contesting defendants, who, in return for 
his services, gave him an one anna share in the purchase. We may 
take it asthe result of the findings as admitted at the bar that the 
possession of the contesting “defendants became adverse to the owners 
of Taluks 75, 76 and 77 in respect of the disputei lands which they 
claimed as parts of their newly purchased mehal, Khas mehal No. 37 
fromthe year 1885, In this state of things the residuary share of 
Taluk Hari Narain No. 75 was sold for arrears of revenue in 1892 and 
purchased by the predecessor-in title of the plaintiffs who subsequently 
purchased the entire Taluks Gauripria and Rampria in 1894. 

The present suit was brought just within 12 years ofthe purchase 
ofthe residuary share of Taluk Hari Narain by the predecessor in 
title of the plain:ziffs and the main question in this appeal is whether 
the suit, so far as that Taluk is concerned, is barred by limitation. It is 

admitted that the sale was under section 54 of Act XI of 1859. The 
section says the purchaser shall acquire the share or shares subject to 
all encumbrances and shall not acquire any rights which were not 
possessed by the previous owner or owners, The learned Judge has 
held that on the principle laid down in the case of Kalanand Singh v. 
Sarafat Hossein (1) the purchaser "becomes entitled to recovér 
possession of the share in the same manner in which the former 


(1) (1998) 12 O, W. N, 528, 
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owner would have done &c.” "ze, the time of adverse possession 
which has run against the former owner counts against him also.” 
If this view of the law were correct, the adverse possession 
commencing from 1885 had run for about 7 years up to the date of 
sale in 1892 and the plaintiffs would have about 5 years more to bring 
their suit and the suit would be barredas it was not brought within 
that time. It is necessary therefore to examine whether that view of 
the law is correct. 

The case of Kumar Kalanand Singh v. Sarafat Hossein (1) does not 
lay down the rule derived from it by the learned Judge. There is an 
observation that the purchaser “steps into the shoes of the former 
owner and becomes entitled to recover possession in the same 
manner in which the former owner would have done ;’ but the next 
observation is—“ It follows therefore that whether the adverse possession 
is completed before or whether it is completed after the date of 
default, the purchaser at the Revenue sale in either case becomes 
entitled to the possession of the share.” It does not lay down that if 
time has begun to run against the former owner it will continue running 
against the purchaser and it could not lay down sucharule as the 
adverse possession had in that case been completed before the sale. 

It is contended that the last part of section 54 indicates that the 
purchaser can get no rights not possessed by the defaulter at the time 
of the sale. That part of the section has been interpreted however in 
the case of dAnunoda Pershad Ghose v. Rajendra Kumar Ghose (2), as 
meaning that the purchaser shall not acquire any right not possessed 
by the previous owner at any time. The same view was held in the 
case of Bhawani Koer v, Mathura Prasad (3). The purchaser pur- 
chases the share and not the right, title and interest of the defaulter. In 
the case of a sale of a share in the possession of a Hindu widow, it was 
contended that only the life interest passed : this contention was how- 
ever overruled: see Debi Das v. Bipro Charan (4), Banalata Dasi v. 
Monmotha Nath Goswami (5). It is not contended that possession for 
less than 12 years is an encumbrance, but that as the sale was ad- 
mittedly subject to encumbrances, the plaintiff claims from or through 
the defaulter and the adverse possession against the defaulter was 
adverse against the plaintiff within the meaning of Art. 144 of the second 
Schedule to the Limitation Act. We do not find any authority for 
this proposition. In respect of sales of entire estates and tenures free 
of encumbrances under the Sale Laws, it has been held that the pur- 
chaser does not claim from or through the defaulter and is bound 
neither by his acts nor by his laches. Afoonshee Buzlool Rahman vw. Pran 
Dhun Dutt (6); and see Watson & Co. v. Nobin Mohun Baboo (7), 
Nuffer Chandra Pal Chowdhry v, Rajendra Lal Goswami (8) ; nor is he 


(1) (1908) 12 0. W, N. 628. (5) (1907) 11 ©. W. N. 821, 
(2) (1901)6 0 W. N. 375, (6) (1867) 8 W. R. 222, 
(3) (1907) 7 O. L.J. 1. (7) (1868) 10 W. RB, 72. 


(4) (1895) I. L. R, 22 Cale. 641, (8) (1897) I. L. R. 25 Calo, 167. 
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bound by any judgments binding ou him: Radha Gobind Koer v. Civil. 
Rakhal Das Mukherji (1), Gadadhar Bosev. Radha Charan Poddar (2). 
If the purchaser of an estate free from encumbrances under section 37 is _ ~ 
not a person claiming from or through the defaulter, the person who nine anata 
purchases a share subject to encumbrances under section 54 is also not Akshya 
a person claiming from or through the defaulter. Subject to the res- ae 
trictions imposed by the statute, each of them purchases the property 
sold by the Collector, and claims under a paramount title not derived 
from the defaulter but obtained so to say adversely to him. Ina suit for 
possession by him, when he has never been in possession after his 
purchase the defendant must show that his possession has been adverse 
to him for more than 12 years. This the defendants have admittedly 
not shown. In this view of the law the suit of the plaintiffs is not 
barred by limitation, and the appeal must be allowed and the suit of 
the plaintiffs decreed with costs in both Courts. They will recover the 
lands in suit according to the boundaries laid down by the commis- 
sioner except the 5 kanis covered by the Amaldari. 

The defendant’s appeal No, 546 has not been pressed and is dis- 
missed without costs. 
A. T. M. Appeal No. 448 allowed: Appeal No. 546 dismissed, 

(1) (1885) L L. Be 12 Cale. 82. (2) (1907) I. L, R. 84 Cale, 868, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
SRI RANG BEHARI LAL 


v. OlVIL, 

RACHHYA LAL* an 

Amendment— Written statement—Incensistent defences—Application for amendment, vo 
when disallowed, July, 6,7, 


It is open to a defendant to include two inconsistent defences in the alternative in 
his original written statement, 

Narendra v. Abhoy (1) referred to. 

An application to include in the written statement a defence inconsistent with the 
defence originally taken, is not bad. 

Whether an application to include in the written statement a defence inconsistent 
with the defence originally taken, isto be granted or not, depends upon whether the 
applicaiion is made in good faith and whether the application is made at such a late 
stage of the case that if the prayer be granted, the plaintiff may be injured in con- 

, sequence of the defendant's raising without notice a totally different and inconsistent 
case which the plaintiff has not sufficient opportunity to meet, 


Appeal by the Defendant. 


Suit for declaration of title to immovable property and for recovery 
of possession thereof. 


The material facts and arguments appear from the judgment. 


_* Appeal from Appellate Decree No. 2820 of 1909, against the decree of F. W, 
Ward, Esq., District Judge of Muzuffurpur, dated the 28th August, 1909, affirming that 
o Babu Purna Chandra Chowdhury, Subordinate Judge of Muzuffurpur, dated the 29th 

une, 1908, : 


(1) (1906) 46. L. J. 487, IL, R. 84 Cale. 54. 
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Babus Foges Chunder Roy, Akhay Kumar Banerjee and Lachmi ` 
Narayan Singh for the Appellant. 
Babu Foy Gopal Ghosha for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree in favour 
of the plaintiff in a suit for declaration of title to immovable property 
and for recovery of possession thereof. The case for the plaintiff is 
that the disputed property belonged to his maternal grandfather 
Manyar Singh. Manyar Singh died many years ago and left a widow 
Raj Rani Koer who died in 1867. According to the plaintiff, Manyar 
Singh also left two daughters, his mother Gangabati and her sister 
Sham Dasi. Gangabati died in 1886 and Sham Dasiin 1906. On the 
8th January 1907, the plaintiff commenced this action for declaration 
of title and recovery of possession of the disputed property from 
the appellants who purchased it from Gangabati and Sham Dasi 
under a conveyance executed on the 15th January 1890. The defen- 
dants resisted the claim on the ground that the transfer by Gangabati 
and Sham Dasi was for legal necessity, and they had consequently 
acquired an indefeasible title. The written statement in which this 
plea of legal necessity was urged was filed on the 25th March 1907. 
The issues were framed on the following day and the parties were 
called upon to file the documentary evidence. On the 27th June, the 
defendants invited the Court to send for the original of certain records 
from the Collectorate relating to mutation proceedings in 1847 upon 
the application of Raj Rani Koer. On the 16th July 1907, the defendants 
applied for leave to amend their written statement. This application 
was refused on the day following. The suit was subsequently tried 
out, and the only question in controversy between the parties was, 
whether there was legal necessity for the alienation in favour of the 
defendants. The Court found that the defendants had failed to dis- 
charge the burden that lay upon them to establish the alleged legal 
necessity. Theresult wasthat a decree was made in favour of the 
plaintiff. Upon appeal to the District Judge, the defendants conceded 
that the finding of the original Court upon the question of legal neces- 
sity could not be successfully assailed on the evidence. In fact, in view 
of the circumstance that the transaction had taken placa nearly forty 
years before the trial of the suit, it would be extremely difficult, if'not 
wholly impracticable for the defence, to establish the plea. The defen- 
dants, however, urged before the District Judge that they ought to 
have been allowed to amend their written statement. The District 
Judge overruled this contention and affirmed the decree of the primary 
Court. Upon the present appeal, the only point which has been urged 
on behalf of the appellants is that their application for amendment 
of the written statement was improperly refused. In our opinion, this 
contention is well-founded and must prevail. 

The application of the 16th July 1907 for amendment of the 
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written statement was to this effect. The defendants alleged that they 
had discovered from the record of the mutation proceedings of 1848 that 
Raj Rani Koer then alleged that upon the death of Munyar Singh he had 
been succeeded by his son Durga Prosad, and that upon the death of 
Durga Prosad about the year 1847, Raj Rani Koer herself had succeeded 
to the estate as the heiress of his son. It was on this basis 
that the application was made by Raj Rani Koer in 1848 for 
mutation of the name of Munyar Singh in the records of the 
Collectorate. The defendants in the present suit prayed that 
they might be allowed to amend their written statement and set 
up an alternative defence, namely, that if it was established that 
Munyar Singh left a son Durga Prosad upon whose death the 
properties passed to Raj Rani Koer, upon the death of the latter 
the estate would pass, not to the sisters of Durga Prosad, namely, 
Gangabati and Sham Dasi, but to his nephew Rachhia Lal, the present 
plaintiff. In this view, the question would arise whether the defen- 
dants, although they had professed to buy the property from Gangabati 
and Sham Dasi on the assumption that they were the heirs to the 
estate of Munyar Singh, had not acquired a good title by adverse 
possession and whether the claim of Rachhia Lal to succeed to the estate 
of Durga Prosad was not barred by limitation. No doubt, the legal 
inference which would follow upon the establishment of the fact that 
Durga Prosad had succeeded to the estate of his father Munyar Singh, 
was not explicitly set out in the application for amendment ; but it was 
plainly unnecessary for them to state the legal inference in detail ; 
they could at best ask for leave to amend the written statement by 
a recital of the fact which they had discovered. The question, therefore, 
arises whether the defendants were entitled in justice to have the 
written statement amended as prayed. The answer to this question 
depends upon two elements ; namely, rsi, was it open to the defen- 
dants to include in their written statement two inconsistent defences ; 
and secondly, if it was open to them to do so, whether their application 
of the 16th July 1907 ought to have been granted so as to enable them 
to include in the written.statement a defence inconsistent with the 
defence originally taken. 

Now, in so far as the first of these points is concerned, there can be 
no room for controversy that it would have been open to the defendants 
to include two inconsistent defences in the alternative in their original 
written statement. In support of this proposition, reference may be 
made to the decision of a Full Bench of this Court in the case of 
Narendra Nath Baruri v. Abhaya Charan Chattopadhya (1), which was 
applied in disk Fan Bibtv. Rambaran Shah (2). In the case last 
mentioned, it was pointed out that a defendant may raise by his 
written statement as many distinct and separate, and, therefore, 


(1) (1996. 4 O. L. J. 437, LIL, B. 34 Cale, 54, 
(2) (1910, 12 C. L. J. 357 at 360. 
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inconsistent defences as he may think proper. This is in accord with 
the rule which prevails in England: Hawksley v, Bradshaw (D... o 
_ Inso far as the second question is concerned, it is' clear that there 
was nothing in the law, as it stood at the time of the decision of the 
suit in the original Court, which prevented the defendants from amend- 
ing their written statement. Section 112 of the Code of 1882 
provides that the Court may at any time require a written statement 
or an additional written statement from any of the parties and fix a 
time for presenting the same. Upon a construction of the correspond- 
ing section 122 of Act VIII of 1859, it was ruled by this Court 
in Dasimani Dasi v. Srinath Ghose (2), that on an application by the 
defendant to be allowed to file an additional written statement, 
the Court might grant the application even though the additional 
written statement was inconsistent with the original written statement. 
Such an order, however, would be made only upon payment of costs 
by the‘ defendant to the plaintiff. The law, as it now stands, gives a __ 
wider discretion to the Court, because Rule 7 of Order 6 of the Code 
of-1908 provides that the Court may, at any stage of the proceedings, 
allow either party to alter or amend his pleadings in such manner and 
on such terms as may be just, and all such amendments shail be made 
as may be necessary for the purpose of determining the real 
question in controversy between the parties. This Rule merely gives 
‘effect to what has been the recognized practice, because as was stated 
by their Lordships of the Judicial Committee in the case of Australian 
‘Steam Navigation Coy. v. W. Howard Smith and Sons (3) their 
Lordships are strong advocates for amendments, whenever it can be 
done without injustice to the othere side, and even where they have 
been put to certain expense and delay, yet if they can be compensated for 


that in any way, an amendment ‘ought to be allowed for the purpose 


of raising the real question between the parties. The two cardinal 
elements to be borne in mind are, first, whether the application for 
amendment is made in good faith, and secondly, whether the 
application is made at such a late stage of the case that if we grant the 
prayer, the plaintiff may be injured, because the defendant would 
without notice raise a totally different and inconsistent case: which 
the plaintiff has not sufficient opportunity to meet : Zz/desby v. Harper (4), 
Clarapede v. Commercial Union (5), Weldon v. Neale (6) arid Laird v. 
Briggs (7), Bullen and Leake, Precdents of Pleading, 6th Ed, p. 16. 
It is obvious, as we have already explained, that the plaintiff in the 
case before us would not have been embarrassed in any way ifthe 
amendment had been allowed. We are therefore of opinion that the 
course which was pursued by the Court of first instance and has met with 
the approval of the District Judge, cannot be defended on principle.. > < 


(1) (1880) 5 Q. B. D. 302. (4) (1878) 10 Ch. D, 893, 
(2) (1869) 3 B. L. R. App. 11.. (5) (1884) 32 W. B. Eng. 262. 
(3) (1889) 14 App. Cas. 318. (61 (1887) 19 Q. B. D. 344, 


(7) (1880) 16 Oh, D, 440 (446). 
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- The result is that this appeal.is allowed, the decrees of the Courts 
below set aside andthe case remanded to the Court of first instance 
in order.that the deferidants may have an opportunity to amend their 
written statement. Thedefendants are entitled to their costs both in 
this Court and in the Court of the District Judge. They will also be 
allowed one gold mohur as costs of the hearing of the 16th July 1907 in 
the Court of first instance. The other costs in the Court of first 
instance will abide the result. ; 

> We may add that in so far as the question of legal necessity -is 
concerned, it will not be open for further consideration. The only 
point for examination at the retrial will be, whether Munyar Singh 
left a son Durga Prosad, and if so, what is the result of that circumstance 
on the rights of the parties. They will be at liberty to adduce 


-evidence on the questions which require determination. 


ATM l . Appeal allowed: case remanded. 


Before Mr. Fustice Coxe and Mr. Fustice Teunon. 
SASI BHUSAN BEED AND OTHERS - 


‘a Vv. 7 
RAI YATINDRA NATH CHOWDHURY AND OTHERS.” 


Partition suit—Court-fees Act (VII of 1870), Sch. TI, Art. 17-—Fiwed fee or 
ad valorem fee—Possession, denial of, in some propertics—Suit, whether one for 
recovery of possession—Acquiscence—Appeal—Conduot, whether precludes an 
appeal. 


Where in a suit for partition of lands deseribed.in two schedules attached to the 
plaint, the plaintiffs and the defendants are found to be co-owners of the lands des- 
cribed in both the schedules, and the plaintiff's possession is admitted only in the Jands 
described in one schedule, which constitute the more valuable portion of the property 
in suit, the fact that the lands in the other schedule are situate in a different village and 
are entirely different properties from those contained in the former schedule, does not 
convert the suit into one for declaration of title and recovery of possession ; and thus 
the Court-fee payable should not be calculated ad valorem on the property in suit. 


Bidhata Rai v. Ram Chariter Rai (1) followed. 


Where the Court regarded a suit for partition as one for a declaration of the plain- 
tiffs’ title and for recovery of possession, under the garb of a suit for partition, and 


the plaintiffs accordingly amended their plaint and paid ad-valorem Qourt-fee, and 


fresh issues were also framed on the defendants’ filing a written statement: 

Held; that the plaintiffs were not precluded by- their conduct from preferring an 
appeal against the decision of the Court below, within the time allowed by law. 
-Appeal by the Plaintiffs. 

Suit for partition of lands. 
The material facts and arguments appear from the-judgment. 


` # Appeal from Appellate Order No, 50 of 1910, against the order of F. Roe, Esq., 
Additional Distriot Judge of Twenty-four Pergannas, dated the 26th November, 1909, 
reversing the order of Babu Mohim Chandra Sirear, Subordinate Judge, 2nd Court of 
that district, dated the 12th May, 1909. 
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Cie Babus Mohendra Nath Roy and Bepin Chandra Mallick for the 
1911, Appellants. 
‘Sasi Bhusan Babus Sarat Chandra Roy Chowdhury and Lalit Mohan Banerjee 


for the Respondents. 
The judgment of the Court was delivered by 


Coxe J,—This is a suit for partition of the lands described in the 
two schedules attached to the plaint. It is admitted that the plaintiff 
is co-owner with the defendants of the lands described in schedule 2 ; 
but his title to, and possession of, any interest in the lands described in 
the first schedule to the plaint is denied. 


The suit was decreed by the Subordinate Judge; and a preliminary 
decree for partition was passed. 

The defendants appealed to the District Judge. The District 
Judge came to no clear finding on the principal question in the suit, 
namely, whether the plaintiff was entitled to partition of the lands des- 
cribed in the first schedule. He regarded the suit as one to obtain a 
declaration of the plaintiff’s title and possession, under the garb of a 
suit for partition ; and he considered that the Court-fee payable should 
be calculated ad valorem on the property in suit and the case retried 
as a suit for declaration of title and recovery of possession. This view 
appears, to have been accepted, or, at any rate, acquiesced in, by the 
plaintifi’s pleader ; and he agreed to amend his plaint, so as to make it 
one for a declatation of the plaintiff’s title as well as for partition and to 
pay the necessary Court-fee. The learned District Judge thereupon 
directed that the case should go back to the Subordinate Judge, 
apparently for retrial. 

Against this order the plaintiff appeals ; and it is argued on his 
behalf that this order of the District Judge remanding the case, is not 
justified by law. 

It appears to us that this contention ought to prevail. 


No doubt, it was incumbent on the learned District Judge, before 
he could affirm the preliminary decree for partition passed by the 
Subordinate Judge, to come to a clear and definite finding that the 
plaintiff had title to the property which is the subject of this appeal, 
that is to say, the property described in the first schedule to the plaint. 
Unless the plaintiff can make out his title to the property he clearly 
has no right to a partition of if. But, as regards the question of possession, 
it appears to us that, if the plaintiff has title to the property and is a 
co-owner of that property with the defendants, the doubts felt by the 
learned District Judge with regard to his possession did not justify him 
in refusing the relief sought. The learned District Judge does not 
explain how this case is distinguishable from that of Bidhata Rat v, Ram 
Chariter Rat (1), which was cited and relied upon by the Subordinate 
Judge. So far as the facts have been laid before us, that decision 

(1) (1907) 12 0. W., N, 87. 
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appears to be applicable. It has been argued that as the property des- 
cribed in the first schedule is totally different from the property 
described in the second schedule, that ruling is inapplicable. To this 
contention we are not prepared to accede. If the plaintiff and the 
defendants are, as a matter of fact, co-owners of the land described in 
both schedules, and the plaintiffs possession is admitted in the lands 
described in the second schedule, which appear to constitute the more 
valuable portion of the property, the fact that the lands in the first 
schedule are situate in a different village, and are entirely different pro- 
perties from those contained in the second schedule, does not, in our 
opinion, take the case outside the scope of the decision which we have 
quoted. We think, therefore, that the proper course for the District 
Judge to have adopted on this occasion was to have come to a distinct 
finding as to whether the plaintiff had succeeded in proving his title to 
the lands comprised in the first schedule attached to the plaint. He 
was not entitled to remand this point for retrial to the Subordinate 
Judge. If he found it against the plaintiff, there was an end to the 
case, so far as that property was concerned. But if he found it in 
favour of the plaintiff, then his findings in respect of possession did not 
debar him from affirming the preliminary decree for partition and did 
not justify him in remanding the case to the Subordinate Judge for 
retrial. 

~ It has, however, been argued on behalf of the respondent that the 
plaintiff is now precluded by his own conduct from contesting the pro- 
priety of the District Judge’s decision. It appears that he acquiesced 
in that decision and he amended his plaint ; that the defendant subse- 
quently filed a written statement and that fresh issues were framed, 
But no authority has been shown us for holding that the plaintiff is 
precluded by this conduct from filing an appeal within the time allowed 
by limitation, if, on reflection, he thinks that the action he has taken 
is injudicious. 

Accordingly the case must go back to the learned District Judge, 
in order that the appeal may be reheard on the pleadings as they stood 
before the amendment. He must come to a decision as to whether the 
plaintiff had a subsisting title at the time of the institution of the suit ; 
and if he finds that in favour of the plaintiff, he must then come to a 
decision as to whether the Subordinate Judge’s preliminary decree for 
partition, so far as regards the property described in the first schedule 
to the plaint should or should not be affirmed. 

As regards the property described in the second schedule to the 
plaint, it isadmitted by both sides that that ought to be partitioned. 

The costs will abide the result. The hearing fee is assessed at 
three gold mohurs. 


A N.R C. Appeal allowed ; case remanded, 
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ee Mr, Fustice Mookerjee and Mr, Justice Carndup.: 
BAL KISHAN LAL : 


Z. > 
TOPESWAR SING AND oTHERS.* 


Ke parte decree, suit to set aside—Application under section 108 of the Code of Civil 
Procedure (Act XIV of 1882), failure of-—Guardian-ad-litem, appointment of, 
without consent, effect of—Mortgage by father-——Father, if can be appointed 
guardian-ad-titem of minor son— Minor, not properly represented, effect of— 
Mortgage for legal purpose—Proper decree— Relief not claimed, granting of. 

The failure of an application to set aside an ewparte decree does not bar a subse- 
quent suit for declaration that the decree is not binding upon the plaintiff on the ground 
of fraud or for any other valid reason. 

No person oan be appointed guardian-ad-litem without his consent. Merely 
because a plaintiff chooses to propose a certain pereon as guardian-ad-litem of an 
infant defendant, it does not follow that such person is bound to accept the office. It 
is the duty of the plaintiff to seoure the consent of the proposed guardian, 


A father, professing to act as the head of a Mitakshara family, executed a 
mortgage of the family property. In a suit by the mortgagee to enforce the security 
against the father and the infant son : 

Held, that the father could not be appointed guardian-ad-litem, as his interest was 
adverse to that of the son. 
~ Ifa minor defendant is sufficiently represented by a guardian-ad-litem, a decree 
passed against him cannot be successfully impeached. But if his interest has not at 
all been protected, the deeree is inoperative against him. 

A mortgagee brought a suit against his mortgagor, professing to act as the head of 
a Mitakshara family, and his minor son, for enforcement of the mortgage security. 
The minor was not represented, A decree was obtained against the father after trial 
on the merits and an ewparte deoree against the son. The minor then brought a suit 
for declaration that the eaparte decree was fraudulent, collusive and not binding 
upon. him, The plaintiff was not born, when the mortgage was exeouted by.the 
father for a legal purpose : 

Held, tnat the equity of redemption which was vested in the plaintiff by his birth 
was, not extinguished by ‘the proceedings under the mortgage decree, and that the 
plaintiff was entitled to redeem, though no express prayer for redemption was made in 
the plaint. 

Appeal by the Plaintiff. 
Suit for declaration that an exparte decree against the plaintiff was 


fraudulent, collusive and not binding upon him. 


The material facts aud arguments appear from the judgment. 
“Babu Susil Madhub Mallick for the Appellant. 
Babu Chandra Sekhar Prosad Stngh for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J. — The subject matter of the litigation which has 
given rise to this appeal is immoveable property claimed by the 
plaintiff appellant asa member of a joint Mitakshara family. Accord- 
ing to the plaintiff, at the time of the institution of the suit, the family. 

* Appeal from Appellate Decree No, 1478 of 1969, against the decree. of Babu 
Lal Singh, Subordinate Judge, 2nd Court, Shahabad, dated the 7th April, 1909, 


affirming that of Babu Nogendra Nath Mitter, Munsiff of’ Tham, dated the Ist 
March, 1909, 


on 


XF 
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consisted of his father Lachmi Pershad who is the fourteenth defen- 
dant in the suit, one Rajendra Pershad (the fifteenth defendant) and the 
plaintiff himself. Before the birth of the plaintiff, who is still an 
infant, his father, as head of the family, executed a mortgage of the 
disputed properties in favour of the first thirteen defendants. The 
mortgagees sued to enforce the security and joined the plaintiff as one 
ofthe defendants. As the plaintiff was an infant, the mortgagees 
proposed that the father, who was himself a defendant in his capacity 
as mortgagor, should be appointed guardian ad litem. The usual 
notices were issued, but the father of the plaintiff refused to accept 
service. He subsequently entered appearance on his own behalf but 
did not accept the office of guardian of his infant son. The result was 
that the infant was not represented in the suit and there was an exparte 
decree against him on the 25th March 1903, The decree-holders 
subsequently applied for execution ; the properties were sold in due 
course and purchased by themselves on the 8th November 1905. It 
further appears that an application was made on behalf of the plaintiff 
to have the exparie decree set aside. This, however, was dismissed for 
default, and a later application to restore the application to set aside 


. the exparte decree was rejected on the 22nd July 1905. On the gth 


April 1907, the plaintiff commenced the present action for declaration 
that the decree was fraudulent and collusive and not binding 
upon him, Si 

The Courts below have dismissed the suit. The Subordinate 
Judge has held that the suit was barred because the objections taken 
to the validity of the decree were made the foundation of the applica- 
tion under section 108 to set aside the exparte decree and consequently 
could not be reiterated in the present proceedings. The Subordinate 
Judge has also held that the plaintiff was represented in the suit by 
his father and consequently had no legitimate grievance. The 
Subordinate Judge has finally held that as the plaintiff was born after 
the mortgage bond had been .executed, he was bound thereby, and 
even if it was assumed that he was not made a party to the suit, he 
was bound by the decree and the consequent sale. On behalf of the 
plaintiff appellant, the decision of the Subordinate Judge has been 
challenged substantially on three grounds, namely, #rsz, that the suit 
is not barred by reason of the dismissal of the application under section 
108 ; secondly, that the plaintiff was not represented in the mortgage 
suit and, consequently, his interest in the joint family property has not 
been affected by the mortgage decree and the sale ; and, ¢herd/y, that 
in any event, he ought to be allowed an opportunity to redeem in the 
present suit. In our opinion, each of these contentions is well-founded 
and must prevail, 

In:support of his view that the suit is barred by reason of the 
dismissal of the application under section 1c8 of the Code of 1882, the 
Subordinate Judge places reliance upon the case of Ram Gopal ve, 


447 
OIVIn, 
me 

Bal Kishan 


Topeswar: 





Mookerjee, J. 


448 
CIVIL, 


1911, 
sangan 


Bal PAN 


Topeswar, 


Ka kanan 


Mooherjee, 


J 


THE CALCUTTA LAW JOURNAL. [Vor XV. 


Prasanna Kumar (1). But that decision is really of no assistance to 


the respondent. It does not affirm the proposition that the failure of. 


an application to set aside an exparte decree bars a subsequent suit for 


declaration that the decree is not binding upon the plaintiff on other’ 


grounds. Wemay point out, however, that the decision in Ram 


Gopal v. Prasanna Kumar (1), has been doubted in the case of Gulab 


Koer v, Badshah Bahadur (2). On the other hand, it is now well- 
settled by the decision of the Judicial Committee in the cases of Radha 
Raman Skaka v, Pran Nath Roy (3) and Khagendra Nath Mahata ~. 
Pran Nath Roy (4), that itis open to a plaintiff, whose applications 
to set aside an exparte decree under section 108 and the sale consequent 


thereon under sections 244 and 311 of the Code of 1882 have been 


infructuous, to maintain a suit to set aside the decree on the ground of 
fraud or for any other valid reason. In our opinion, the plaintiff is 
entitled to maintain the present suit and to invite the Court to consider 
whether the mortgage decree was made under circumistances which 
would make it valid and operative as against him. 

In support of his view that the plaintiff is bound by the decree in 
the mortgage suit, the Subordinate Judge has placed reliance upon the 
decision of the Judicial Committee in the case of Wallan v. Banke 
Behari Pershad Singh (5). That decision, however, is not applicable 
to the circumstances of the present case. Here it is patent on the face 
of the record that the plaintiff was not represented by any competent 
guardian in the mortgage suit. The mortgagees applied that the 
father who was himself a defendant should also be appointed guardian 


ad litem of his infant son. Notices were issued ; but, as already stated, 


the father declined to accept service of the notice, and entered 
appearance only on his own behalf. It was manifest from his conduct 
that he was not willing to take upon himself the position of a guardian 
ad litem of his infant son. The suit was thus not defended on behalf 
of the infant, who was not represented at all. It is perfectly true that 
under section 457 of the Code of 1882, a co-defendant might be 
appointed guardian for the suit, if he had no interest adverse to that of 
the minor. Here, however, there was a clear conflict of interest between 
the father and the son. The father, professing to act as the head of a 
Mitakshara family, had executed a mortgage of the family properties. It 
was not open to him to impugn the validity of the mortgage. On the 
other hand, it would be the duty of the guardian ad litem of the infant 
to urge as a defence that the mortgage was executed beyond the scope 
of the authority of the father and created under circumstances which 
would not make it binding upon the other members of the family. Lt 
cannot, therefore, be affirmed that in this case the infant has not been 
prejudiced by reason of the omission of the mortgagees plaintiffs to get. 
(1) (1905) 20. L. J. 508, 10 C, W. N. 529. (3) (1901) I. L. R. 28 Oalo. 476, 


(2) (1909) 10 O, L. J. 420 (429). . _ (4) (1902) I. L, B, 29 Calo, 395, . 
(61 (1903) I, L, R, 30 Cale, 1021. 
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a proper person appointed as his guardian ad item. It seems desirable also 
to point out that no person can be appointed guardian ad tem without 
his consent. Merely because the plaintiff chooses to propose a certain 
person as guardian ad litem of an infant defendant, it does not follow 
that such person is bound to accept the office. It is the duty of the 
plaintiff to secure the consent of the proposed guardian. If the 
proposed guardian does not enter appearance and take upon himself 
the burden of the duties of a guardian of the intant defendant, the 
course open to the plaintiff is obvious ; he must get one of the officers 
of the Court appointed as guardian ad litem: See Narsingh v. Sheikh 
Faki (1). No doubt it may sometime happen, as in the case before 
the Judicial Committee, Walan v. Banke Behari Fershad Singh (2), 
that although no order has been expressly made by the Court for the 
appointment of the proposed guardian as guardian ad [item of the minor, 
yet the surrounding circumstances conclusively indicate that the 
guardian has taken upon himself to'discharge all the duties of the office. 
For instance, if the guardian enters appearance and acts on behalf of 
the infant, the mere omission of the Court to record the order of 
appointment would not invalidate the proceeding. The distinction 
between the two classes of cases is manifest on an examination of the 
judgment ofthe Judicial Committee in the case of Xtara; Mal v, 
Daim (3). In that case, no guardian was appointed for three infant 
defendants, and the suit proceeded against them without any person 
brought on the record to represent the infants. The Judicial Com- 
mittee held that a decree made against the infants under these circums- 
tances could not be treated as binding upon them. It was observed 
that the Court had no jurisdictign to sell the property of persons who 
were not parties to the proceedings or were not properly represented 
on the record. As against such persons, the decree and the sale would 
be a nullity and might be disregarded without any proceedings to set 
them aside. If authority is required for this elementary proposition, 
it, may be found in the judgment of Sir Barnes Peacock in the case of 
Kishen Chunder. Ghose v. Ashoorun (4). The fundamental point, 
therefore, to be considered in a case of this description is, whether the 
minor defendant has been sufficiently represented by a guardian 
ad litem or whether his interest has not at all been protected, If the 
case is of the former description, the validity of the decree cannot be 
successfully impeached. If, on the other hand, the case is of the latter 
description, the decree must be treated as inoperative against the 
infant : Karim v. Priyo Lal Bose (5). We must consequently hold 
that in the case before us, the infant was not represented at all, and the 
decree is not binding upon him. 

The question next arises, what is the proper decree to make in 
this suit. If there had been no trial on the merits in the present 


(1) (1911) 15.0. LI. 3, (3) (1904) 1 0. L. J. 584, I. L. R, 32 Cale. 296. 


90311. L. R 30 Gale. 1021, (4) (1863) Marshall 647. 
(2k (aSa (5) (1905) I, L. R. 28 All, 127. 


449: 


CIVIL, 
1911, 
Bal Kishan 
Tapas war 


Mookerjee, J. 


450 


CIVIL, 
1911, 
Bai Kishan 


Ve 
Topeswar. 


Mookerjee, J, 


THE CALCUTTA LAW JOURNAL, (Von. XV. 


litigation, the plaintiff might, perhaps, have asked for a declaration 
that the decree was not binding upon him. But, as was pointed out 
by this Court in the case of Lala Suraj Prosid vy. Golab Chand (1), 
it would not be right for the Court to drive the mortgagee to a separate 
suit against the infant to enforce the security as against him, when 
the merits have already been investigated. In fact, the case before us 
is very much stronger than the case of Lala Suraj Prosad v. Golab 
Chand (1). Here, as already explained, the infant was notin existence 
at the time the mortgage was executed. It has further been found 
by the Court of first instance, and that finding was not challenged 
before the Subordinate Judge, that the mortgage was executed for 
legal necessity. Under these circumstances, there can be no question, 
in view of the decision in the case of Cauttan Lal v. fai Ram (2), 
which does not conflict with the decision of this Court in the case of 
Bunwart Lal v. Daya Sunker Méisser (3), that the mortgage is binding 
on the infant. The only grievance of the infant, therefore, is that 
he has not been allowed an opportunity to redeem. On this part of 
the case, the Subordinate Judge relied upon the decision in the case 
of Bholanath Khetiry v. Kartick Kissen Das (4) and Muthuraman v. 
Ættappasami (3) in support of the proposition that the infant might 
be concluded by the mortgage decree and sale, though he was not 
made a party to the suit or the execution proceedings. But that 
position cannot be maintained in view of the decision in Lala Suraj 
Prosad v, Golab Chand (1). The decision in Bholanath Khettry v. 
Kartick Kissen Das (4), does not really support the view taken by the 
Subordinate Judge. Itis clear from that decision as also from well- 
established principles that although the plaintif, who was born after 
the execution of the mortgage by his “father fora legal purpose, may 
be bound by the transaction, yet the effect of his birth was to vest in 
him a fragment of the equity of redemption which, before that event, 
had vested in his father. Consequently, before his interest in the 
equity of redemption could be cut off by a mortgage.suit, he must be 
made a party to such suit and represented by a guardian ad [item duly 
appointed. In the“events which have happened, it is clear that the 
equity of redemption which was vested in the plaintiff by his birth has 
never been extinguished by the proceedings in the Court below. He 
is therefore still entitled to ask for an opportunity to redeem. The 
learned vakil for the respondent has, however, argued that as the suit 
was based on allegations of fraud, which have completely failed, the 
Court would be very reluctant to afford the plaintiff an opportunity to 
redeem on the footing that the mortgage was a genuine transaction and 
the decree was rightly made. No doubt, there is much force in this conten- 


stion. But it must be observed that even if the present attempt of the 


(1) (1901)-T, I» R. 28 Calo, 517, (3) (1909) 130. W. N. 896, 
(2) (1910) 8 A. L. J, 15, I, L. R. 38 All. 288. (4) (1907) 11 O. W. N, 462.. 
(5) (1899) I. L. R. 22 Mad, 372. 
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plaintiff fails, there will be nothing to prevent him from enforcing his 
right of redemption in a suit properly framed for the purpose. It 
would manifestly not be to the interest of either party to this litigation 
to allow the possibility of a fresh suit. We are, therefore, of opinion 
that a decree for redemption ought to be made in the present litigation 
although there was no express prayer for redemption made in the 
plaint: 

The result is that this apppeal is allowed and the decrees of the 
Courts below discharged: The plaintiff will have a decree to the effect 
that upon payment of Rs. 620 (Rupees six-hundred and twenty) within 
six months from this date, he will be entitled to recover possession ofa 
fourth share of the disputed properties. It he fails to make this 
payment, his right of redemption will be treated as extinguished and 
his suit will stand dismissed with costs in allthe Courts. If the 
plaintiff makes the payment as directed, there will be no order for 


costs in any Court. 
A.T. M. Appeal allowed. 


Before Mr. Fustice Coxe and Mr. Fustice N. Chatterjee, 


SHAM LAL CHATTERJEE AND OTHERS 
V, 
HAZARIMAL BABU.“ 
Adjustment of decree—Civil Procedure Code (Act V of 1908), O. 21, R, 2, Sub-R. (3) 
—Listoppel, 

An arrangement made by a judgment-debtor with a decree-holder to the effect 
that if the former make two defaults in the payment of instalment decree, the decree- 
holder should not thereby be entitled, as he otherwise would have been entitled by the 
decree, to realise the whole balanceeof money, but should only be entitled to sell 
certain estate and should then be debarred from proceeding with the execution of his 
decree until further default had been made, was an adjustment within the meaning of 
Order 21, Rule 2 of the Code of Civil Procedure and required to be certified to the 


Court. 
Semble: A mere agreement to grant time is an adjustment within the meaning of 


Order 21, R. 2 of the Code of Civil Procedure, 
Sub-Rule ,3: of Order 21 of the Code of Civil Procedure is applicable even in the 


case where the decree-holder is guilty of fraud, 
There can be no estoppel against the precise terms of the provision of the Code, 

Appeal by the Judgment-debtors., 

Application for execution of decree, 

The material facts and arguments appear from the judgment. 

Babus Ran Chandra Mojumdar and Karunamoy Bose for the 
Appellants. 

Babu Sast Sekhar Bose for the Respondent. 

The judgments of the Court were as follows: 


Coxe J.—The opposite party in this case is a decree-holder, who 


* Appeal from Original Order No. 264 of 1911, against the order of Babu Asutosh 
Banerjee, Subordinate Judge of Burdwan, dated the 27tb May, 1911, 


T([See also Abdul Aziz v, Kanthu Mallik, (1910) 18 C. L. J. 693, I. L, R, 38° Cale, 


b12—hep. | 


451 


CIVIL, 


Cd 
- 


1911. 


erengan 
Bal Kishan 
v. 
Topeswar. 


Mookerjee, J. 


comets 
- 


OIYIL. 
1911. 
“ayan 
December 18, 


eed 


459 THE OALOUTTA LAW JOURNAL. [Vorn XV. 


Civiz, obtained an instalment decree, against the petitioners. Instalments 
1911. were to be paid twice a year, from 1314 to 1325 ; and there was also a 
stipulation that if a certain estate, called Lot Chandrabati, was sold out 
ag of Court at an adequate price, the sale proceeds should be paid to the 

Hazarimal, decree-holder and credited against the decretal amount. 
Cone, J. It is not disputed that the two instalments due in 1316 were not 
— paid in full. It has been faintly argued that this did not constitute 
default, because the terms of the agreement were that the decree- 
holder should not be entitled to execution, unless these two instalments 
remained wholly unpaid. But, on referring to the terms of the 
contract, it seems to us perfectly clear that the meaning of the parties 
was that if the two instalments were not paid in full, that is to say, if 
any portion of these two instalments remained unpaid, the decree- 
holder should be entitled to execute his decree. When this default 
had been made the decree-holder took out execution against all the 
property covered by the decree and for the whole balance due to him. 
The judgment-debtor, petitioner, made no objection; but he asked 
that Lot Chandrabati only might be sold. This request was agreed to 
by the decree-holder. Lot Chandrabati was sold ; and the sale proceeds, 
amounting to Rs. 10,000, were credited against the decretal amount. 
The decree-holder then took out execution against the remaining 

property. 

The judgment-debtor has now objected to this execution ; and he 
says that he made these two defaults in 1316 in collusion with the 
decree-holder ; that it was arranged between the parties that he should 
make these two defaults, in order to give the decree-holder an oppor- 
tunity of executing his decree, so that Lot Chandrabati, instead of 
being sold out of Court, according to the stipulation in the compro- 
mise, should be sold in execution. 

The learned Subordinate Judge held that the judgment-debtor was 
not entitled to put forward this agreement at all; and he rejected the 
objection and allowed execution to proceed. 

The judgment-debtor appeals to this Court ; and for the purposes 
of this appeal we must take it that his story is true, although, of 
course, at present there is no evidence whatever in support of it, We 
must assume that he and the decree-holder made this arrangement 
that he should make these two defaults, but that the decree-holder 
should not thereby be entitled, as he otherwise would have been 
entitled by the decree, to realize the whole balance of the money, but 
should only be entitled to sell Lot Chandrabati and should then be 
debarred from proceeding with the execution of his decree until 
further default had been made. The sum of Rs. 10,000, realized by 
the sale of Lot Chandrabati, would have covered the instalments for 
about 5 years from 1316: so that by this alleged agreement the decree- 
holder was debarred from proceeding with his decree until 1321. 

It appears to me that an arrangement of this kind is certainly an 


——— 
Sham Lal 
v 
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adjustment of the decree in part to the satisfaction of the decree-holder, 
within the meaning of Order 21, Rule 2, of the Code of Civil Pro- 
cedure. It may be open to doubt whether a mere agreement to grant 
time would be an adjustment within the meaning of that section ; 
although, speaking for myself, I should be inclined to think that it 
would be such an adjustment. But, be that as it may, it is quite clear 
that the agreement pleaded by the judgment-debtor amounts to a good 
deal more than an agreement to grant time, and therefore it was 
incumbent on the parties to certify it to the Court, and they had no 
right to actively conceal it from the Court’s knowledge as it was not 
certified tt could not be recognised by the execution Court. 

It has been argued, firstly, that this adjustment is saved from the 
operation of sub-section 3 of the section I have quoted, by reason of 
the fact that the conduct of the decree-holder was fraudulent, and, 
secondly, that the decree-holder is estopped from denying the adjust- 
ment. It seems to me, however, that to hold that sub-section 3 has 
no application where the decree-holder has been guilty of fraud, would 
take all real meaning out of the sub-section, as there must be but few 
cases in which, when the payment is not certified to the Court, the 
concealment is not fraudulent. 

As to estoppel, there can be no question of estoppel against the 
precise terms of a provision of the Code. 

It appears to me, therefore, that the decision of the learned 
Subordinate Judge is right and should be upheld. 

The appeal is accordingly dismissed with costs, which we assess at 
two gold mohurs. 


N. Chatterjee J.—I agree. 
A.T. M. Appeal dismissed. 








Before Mr. Justice Mookerjee and Mr. Fustice Teunon, 
MURLIDHAR SUKUL 


v 


NARSINGH DAS.“ 


Decree, execution af—Application for execution after time—Notice, service of, under 
section 248 of the Code of Civil Procedure (Act XIV of 1882 )—Application Jor 
time—Non-appearance of judgment-debtor on day of hearing, effect oaf—Atiach- 
ment, order of. 


On service of notice under section 248 of the Code of Civil Procedure, the 


judgment-debtor appeared and asked for time to enable him to prefer his objections to 


the execution proceedings, Time was granted, but he subsequently failed to appear 
on the day fixed for ‘trial and the Court made an order under section 249 of the 
said Code. ; 

Held, that an order under section 249 wasan adjudication that the decree at the 
time was capable of execution The faot that the decree-holder did not choose to 
proceed with execution and the case was struck off, did not entitle either party to 
re-open the question upon which there had been a previous adjudication. 


* Appeal from Order No. 194 of 1909, against the order of Babu Purna Chunder 
Chowdhry, Subordinate Judge of Mozaffurpur, dated the 16th March 1909, 
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Kamini' Debi v. Aghore Nath (1) followed. gs 

The principle of the decision in Mungul Pershad v. Grija Kant (2) is aa ANGEN 
whenever there is an adjudication by the Court upon the rights of the parties to the 
execution proceeding ; it is not essential that there should be an order for attachment. 


Appeal by the Decree-holder. 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babu Sorosht Charan Mitra for the 
Appellant. 

Dr, Sarat Chunder Basak and Babu Chandra Sekhar Banerjee for 


the Respondent. 


~~ 


The judgment of the Court was deliverd by 


Mookerjee J.—This appeal is directed against an order by which 
the Court below has dismissed an application for execution of a decree 
on the ground that itis barred by limitation. The decree now under 
execution was made on the 7th August 1899 in affirmance of the decree 
of the original Court passed on the roth September 1897. The first 
three applications for execution were made within the time allowed by 
law, on the 18th April 1901, 13th February 1903 and sth August 1904, 
respectively, The fourth application for execution was presented on 
the sth October 1907. The present application for execution was 
presented on the 6th August 1908. There is no question that the 
application for execution now before us was made within the time 
allowed by law after the date of the previous application for execution. 
But it has been argued that the previous application itself had been 
made beyond time and that consequently the present application is 
barred by limitation. In answer to this argument, it has been contended 
on behalf of the decree-holder that there. was an adjudication by the 
executing Court, that the previous application was not barred by 
limitation and that consequently in the present proceeding it is no 
longer open to the judgment-debtor to urge that the execution of the 
decree is barred by limitation. The question in controversy between 
the parties, therefore, is as to the effect of the order which was made 
in the previous execution proceeding. 

Now, we find that on the sth October, 1907, an order was made by 
the Court for the issue of notice upon the judgment-debtor under sec- 
ticn 248 of the Civil Procedure Code. On the 29th November following, 
there was an order for the issue of fresh notice upon the application of 


the decree-holder. On the 2zoth December 1907, it was reported that 


the notice had been served and that the service was proved. The 


judgment-debtor appeared and prayed for time to enable him to put. 


in his objection to the execution. Thereupon the case was adjourned 

to the 4th January 1908. On that date the judgment-debtor did not 

enter any appearance. Thereupon the Court recorded the following 

order: ‘'Decree-holder is to take further steps on or before the 7th 

January 1908.” On the latter day, the application for execution was 

dismissed for default. On behalf of the decree-holder, it has been argued 
(1) (1909) 11C, L. J. 91, (2) (1881) L. L. R. 8 Calo, 61, 


r} 


“b 
? 


A 


aa" 


the: application for execution was dismissed for default, 
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that the order of the 4th January r908 implies a determination by the 
Court that the decree at that time was capable of execution and that 
consequently no question can be raised in the present proceeding that 
the application is barred by limitation. On behalf of the judgment- 
debtor it has been contended that there was no adjudication directly 
or by implication, on the 4th January 1908, that the decree was 
capable of execution, and that as subsequently the application for 
execution was dismissed for default, the matter is still open for considera- 
tion In our opinion, the contention of the decree-holder is manifestly 
well-founded and must prevail. 

The principle applicable to cases of this description has been laid 
down by the Judicial Committee in the case of Mungul Pershad Dichit v, 
Grija Kant Lahiri (1) and has been thus explained by Mr. Justice West 
in the case of Shezk Budanv. Ramchandra Bhunjgaya(z):“Thejudgment 
debtor though called on to dispute, if he wished or if he could, a certain 
proposition of right and consequential demand of relief or action by the 
judgment-credtor, either failed in his contention or at any rate allowed 
the judgment to go by default,” If this contingency happens, it is not 
open to the judgment-debtor in “ a subsequent proceeding to ignore the 
adjudication that has been made and to have the whole matter re-opened 
for consideration.” In the case before us, the judgment-debtor was 
entitled to a notice under section 248 ofthe Code of 1882. That notice 
was duly served upon him. He entered appearance and asked for time 
to enable him to prefer his objections to the execution proceedings. Time 
was granted to him, but he subsequently failed to appear onthe day 
fixed for the trial. The result was that the Court made an order under 
section 249 of the Code, which provides as follows: “Ifthe person to 
whom notice is issued under the last preceding section does not appear 
or does not shew cause to the satisfaction of the Court why the decree 
should not be executed, the Court shall order the decree to be 
executed.” When on the 4th January 1908 the judgment-debtor did 
not appear and did not shew cause why the decree should not be 
executed, it was the duty of the Court to direct execution of the decree. 
The Court accordingly directed the decree-holder to take further steps 
on or before the yth January 1908. This order necessarily implies an 
adjudication that the decree at the time was capable of execution. But 
it has been suggested by the learned vakil for the judgment-debtor, 
that inasmuch as the application for execution was subsequently 
dismissed for default, the rule laid down by the Judicial Committee 
inthe case of Mungul Pershad Dichit x. Grija Kant Lahiri (1) 
has no application. In support of this view he has placed reliance 


‘upon the case of Bhagwan v. Dhondi (3). That case, however, is clearly 


distinguishable. In that case after service of notice under section 248, 


There is 


(D (1881) I. L. R. 8 Calo. 51. (2) (1887) I. L. R. 11 Bom, 687, 
(8) (1896) 1, L. R, 22 Bom, 88, 
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nothing to shew that any intermediate order was made of the descrip- 
tion now before us. Consequently that case cannot be treated as any 
authority for the broad proposition that the mere circumstance that 
the application for execution has beene dismissed for default takes away 
the effect of any previous order which might have been made. On the 
other hand, the decision of this Court in the case of Kamini Debi v. 
Aghore Nath Mukherji (1) shews that if an order has been made which 
directly or by implication determines the rights ofthe parties to the 
execution proceeding, the fact that the decree-holder does not choose 
to proceed with execution and the case is struck off, does not entitle either 
party to re-open the question upon which there has been a previous 
adjudication. No doubt, as pointed out in the judgment of this Court 
in the case of Monmohan Karmokar v. Dwarka Nath Karmokar (2) 
the principle in question has no application when it is proved that there 
was no adjudication by reason of the failure of the decree-holder to 
prosecute the execution proceedings with due diligence. That is so 
because there is no judicial determination of the objection by reason 
of the default of the decree-holder. The same consequence follows if 
there is no determination of the objection by reason of the defective 
notice served upon the judgment-debtor or by reason of fraudulent 
suppression of notice issued upon him. The principle which underlies 
cases of this description is that the previous order cannot rightly be 
held to operate as an effective bar to an inquiry into the merits of the 
case, on the occasion of the subsequent application for execution, because 
no opportunity has been afforded to the judgment-debtor to have his 
objections determined by the execution Court. This view isin accord 
with that taken by this Court in the cases of Xhosa! Chandra Roy v. 
Ukiladdi (3) and Mochat Mandalv. Meseruddin Mollah (4). The learned 
vakil for the respondent has also suggested that in order to make the 
principle of the decision in Mungul Pershad vw. Grija Kant (5) applicable, 
it is essential that there should be an order for attachment. In our 
opinion, the principle of the decision is applicable whenever there is an 
adjudication by the Court upon the rights of the parties to the execution 
proceedings ; it is not essential that there should be an order for attach- 
ment : See Maazzam Hussen v. Sarat Coomary Debi (6). Our attention 
was, however, drawn to the decision of the Allahabad High Court in 
Trleshar Rai v. Parbati (7), but that decision has been subsequently 
dissented from in Sheoray Singh v. Kameshar Nath (8) and is clearly 
opposed to the decision of the Judicial Committee in the case of 
Mungul Pershad v. Grija Kant (5). 
The result, therefore, is that the order made by the Court below can- 
not be supported. The appeal is allowed, and the execution is directed to 


ceed. The appellant is entitled to his costs both here and in the Court 
old mohurs. 


Appeal allowed, 


pre . . . 
below. We assessithe hearing fee in this Court at two g 


A. T.M. 
1) (1909) 11 0. L. J. 91. (6) (1881) I. L R. 8 Cale. 5l. 
L910) 12 0, L. J. 312 (316) (6) (1909 } 31130. L J. 357. 56 
(3) (1909) 14 O. WEN, 114. (7) (1898) I. LaB.116 all, 198. 
(4) (1910) 13 0, L, J, 26. (8) (1902) I. L, B. 24 All, 282, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
ABDUL RAZAK 
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4517 


OIVIL, 


1911, 


Provincial Insolvency Act (III of 1907), Sec. 6 Sub-sece, (2)—Residence—Acts of January 24. 


bad faith, 


Under section 6 sub-section (2) of the Provincial Insolvency Act, it is not necessary 


for the petitioner to reside for a long time at a place within the jurisdiction of 
the Court. 


The procedure laid down in the Provincial Insolvency Act is materially different 
from that laid down in the Code of Civil Procedure of 1882. 


Appeal by the Applicant. i 

Application under the Provincial Insolvency Act. 

The material facts and arguments appear from the judgment. 

Mr. Hill and Babu Ramani Mchan Chatterji for the Appellant. 
Mr. Ashgar and Babu Mahendra Nath Sircar for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by which 
an application under the Provincial Insolvency Act has been dismissed. 
The learned District Judge has refused the application on two grounds, 
namely, frsż that the petitioner is not shewn to have ordinarily resided 
or carried on business within the jurisdiction of the Court as required 
by section 6, sub-section (2) of the Provincial Insolvency Act; and 
secondly, that he has committed acts of bad faith. In our opinion, 
neither of these grounds can be sustained, and the order of the Court 
below must be set aside. 


In so far as the frst ground upon which the learned District Judge- 


has based his decision is concerned, it is clear upon the evidence that 
although the petitioner originally resided at Delhi, towards the end 
of 1905, he came to the suburbs of Calcutta; he established a factory 
there, resided up to 1908, and carried on business which was closed on 
account of financial difficulties about that time. He admits that during 
this period he had to go to Delhi occasionally to look after suits 
instituted against him in the Delhi Court. It has been strenuously 
contended by the learned counsel for the respondent creditor that 
under the circumstances, the petitioner cannot be taken to have 
ordinarily resided within the jurisdiction of the Court of the District 
Judge of the 24-Perganas. 

In our opinion, there is no force in this contention. It is not 
necessary for the petitioner to have resided for a long time at a place 
within the jurisdiction of the Court; and it was held in the case of 
Exparte Hecquard (1) that even temporary residence for a time and for 
a particular purpose is enough to give the Court jurisdiction to deal 
with an application under the Bankruptcy Act: Kumud v. Falindra (2). 


* Appeal from Order No. 408 of 1909, against the order of F, Roe, Esq, District 
Judge of 24-Perganas, dated the 9th August, 1909, 


(1) (1839) 24 Q B. D. 71. (2) (1911) 13 0. L. J. 221, 


anean 
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CIVIL Jt has been suggested, however, that the petitioner has taken up his 
1911, residence in the suburbs of Calcutta with a view to avoid the jurisdic- 
—— tion of the Delhi Court. But the evidence does not justify any such 
Abdul Razak . 6 s i i 
ee inference ; nor is there any apprehension that the creditors at Delhi 


Basiruddin. would be placed in a position -of embarrassment- by. reason ‘of then, 

Mookerje, J, proceedings inthe Court of the District Judge of the 24-Perganas, 
because if there is any portion of the investigation which may be more 
conveniently carried on in the Delhi: Court rather than in the Court of 
the District Judge of the 24-Perganas, it would be quite competent to 
the District Judge to make an order under section 50 of the Act as 
pointed out in the case of Lali Sahay v. Abdul Gani (1). It follows, 
therefore, that the first ground on. which the judgment of the learned 
Judge is based cannot be supported. 


In so far as the second ground is concerned, it-is-clear that the 
learned District Judge has overlooked that the procedure laid down in 
the Provincial Insolvency Act of 1907 is materially. different from that 
laid down in the Code of 1882. It is sufficient to refer to the cases 
of Uday Chand Maity v. Ram Kumar (2) and’ Samiruddin vV. 
Kadumoyi (3). The second ground also therefore must prevail. It has. 
not been disputed before us that the amount of the debt of the 
petitioner exceeds Rs. 500. Consequently he has fulfilled the ee 
ments of section 6 of the Provincial Insolvency Act. 

The result, therefore, is that this appeal is allowed, the dider of the 
Court below set aside and the order of adjudication made. The record, 
will be sent down to the Court below in order that a Receiver may be 
appointed and proceedings taken in accordance with the Act. It will 
be open to the District Judge to cortinue the Receiver who was. 
temporarily appointed during the pendency. of the appeal. We shall 
make no order as to costs, I , 

> ATM, Appeal allowed, . 


(Í) (1910) 12 C. L. J. 462. (2) (1910) 12 0. L. J. 400. 
(3) (1910) 12 0. L. J. 446, 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
MAHARAJA OF BURDWAN 


O1viL. 5 

1911, PARBUTY CHARAN MUKERJI-* 
February, 15. Rent, suit for—Rent acoruing due between institution: of suit and confirmation of SATB mee 

sense S Tenant dying testate— Personal deores— Bzecutor, personal liability of.. 


. . The plaintiff brought a suit for rent of a putni taluk for the period from Falgoon 
1310 to Baisak.1$12 (corresponding to February 1904 to May 1906). A decree for rent 
as-obtained in respect of the said property for the period ending with Magh 1310. In 
execution of that décree the property was sold on the 10th April, 1905, and the sale 


hi ‘Appeal from “Appellate Decree No. 687 of 1908, against the decree of F. Roe, 
Esq. District Judge of Hughli, dated the 12th December, 1907, modifying that of 


ran Jaga Mohan Sarkar, enbordinate J Hage of Hughli, pated the aie September; 


E ates a 


+ 
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-was-eonfirmed on the 12th May following (Baisak 1312) One of the tenants died in 


1897, He had made testamentary disposition of his property by which he had 
appointed executors to hold possession of his estate till the termination of the minority 
of his youngest grandson, At the time of institution of the suit, the minor had not 
attained majority. The estate was sometimes in the hands of a Receiver appointed by 
another Court in the course of a partition suit : 

Held, that as the property was sold, the landlord could obtain only a personal 


‘decree against the tenant entitled to possession of the property during the period for 


459 


Orvin, 


1911. 
“atangan? = 
Maharaja 
of Burdwan 
U, 
Parbuty 
Charan. 





which the rent was claimed ; that the Receiver was not a necessary party, as the - 


plaintiff did not seek to sell any property in the hands of the Receiver. 

Held also, that the executor was personally liable, and the beneficiaries who would 
ultimately be entitled to the property if anything remained to be distributed were not 
personally liable for the rent. 

Appeal by the Plaintiff. 
- Suit for rent. 
The material facts and arguments appear from the judgment. 

Babus Basant Coomar Bose and Sorosht Charan Mittra for the 
Appellant. 

Babus Foy Gopal Ghosa, Braja Lal Chekravarti and Hari Charan 
Mukerji for the Respondent. 
- The judgment of the Court was delivered by 


‘Mookerjee J.—This is an appeal on behalf of the plaintiff in a suit 
for ‘rent of a patni taluk for the period from Falgoon 1310 to 
Chaitra 1311. It appears that a decree for rent was obtained in respect 
of the said property for the period ending with Magh 1310. In execu- 
tion of that decree the property was sold on the roth April, 1905, and 
the sale was confirmed on the 12th May following. The zemindar now 
sues to recover rent which accrued due between Falgoon 1310 and 
before the confirmation of the sale in Baisakh 1312. It is obvious that 
as the property has been soltl, he can obtain only a personal decree 
against the tenants. One of these tenants, by name Chandra Kant 
Mookerjee, died in 1897. He had made testamentary disposition of his 
property by which he had appointed his son and one of his grandsons 
as executors to hold possession of his estate till the termination of the 
minority of his youngest grandson. These executors are the sixth and 
seventh defendants in the present suit. The grandsons are the 
defendants Nos. 8 to 11, and the defendant No. 12 is their mother. 
The plaintiff sought to make all these persons jointly responsible for 
the rent, and the Court of first instance made a decree in his favour. 


Two separate appeals were then preferred, one on behalf of the sixth: 


defendant and the other on behalf of defendants Nos, 8 to 12.° The 
learned District Judge has allowed both these appeals and maintained 
the decree only as against the other defendants, 

The landlord has now appealed to this Court, and, on his behalf, it 


has been contended that all the defendants are liable for the rent: 


claimed, The appeal has been contested by the executor defendants as 
also by the grandsons and their mother. It has been argued on behalf 
of the former that as during the period for which rent is claimed, the 
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estate was in the hands of a Receiver appointed on the Original Side of 
“this Court in the course of a partition suit, the only person who can 


rightly be made liable for the rent was the Receiver defendant. This 
objection is manifestly groundless. The Receiver in fact was not a 
necessary party to this litigation at all: ¥otimdra v. Sarfaraj (1). The 
plaintiff does not seek to sell any property in the hands of the Receiver. 
The defaulting tenure, as we have already explained, has been pre- 
viously sold, and it has been stated to us that the joint estate, which 
was in the hands of the Receiver, has also gradually disappeared in the 
course of the partition suit. The plaintiff, therefore, seeks a personal 
decree against the tenants, and the question which requires considera- 
tion is, who were the tenants in possession or entitled to possession of this 
property during the period for which rent is claimed. Now in so far 
as the executor defendant is concerned, it is clear that he was the 
person in whom the property was vested during this period. He was 
to continue to act as executor till the minority of the youngest 
grandson of Chandra Kant Mukherji. That period had not come to an 
end even at the time of the institution of this suit. It cannot be dis- 
puted, therefore, that the sixth defendant was entitled to possession, and 
was liable for rents. The mere circumstance that a Receiver had been 
appointed could not affect his liability, because the Receiver held 
possession only on behalf of and for the benefit of persons found in the 
end to be entitled to the property: Fagat Tarini v. Nabagopal (2). 
There is no room for controversy that the executor is personally liable. 
It was finally suggested on behalf of the respondents that a decree 
should be made against him in his character as executor. That would 
in our opinion be clearly erroneous. It is pointed out in Williams on 
Executors (9th Edition, Vol. 11, page 1634) that in an action for rent 
accrued after the death of the lessee, if the executor enters upon the 
demised premises, the lessor has his election either to sue him 
as executor or to charge him personally as assignee in possession 
in respect of the perception of the profits. In support of this view, 
the learned author refers to the cases of Boulton v. Canon (3), 
and .fevens v. Harridge (4). The principle upon which the 
executor may be made personally liable for rent which has accrued due 
after the death of the lessee is explained in the same work (page 1637), 
namely, that if the rent be of less value than the land, as the law 
prima facte supposes, so much of the profits as suffices to make up the 
rent is appropriated to the lessor and cannot be applied to anything 
else. The learned author in support of this view refers tothe case of 
Buckley v. Pirk (5). It is clear, therefore, that the sixth defendant is 
personally liable for the rent claimed. It follows also that the grand- 
sons defendants and their mother cannot be held liable for the rent. 
The estate during the period for which rent is claimed was vested in: 

(1) (1910) 14 O.W. N. 653. (8) (1673) 1 Free 337. ae e 

(2) (1907) 5 C. L. J. 270, (4) (16673 1 Saund 1, l f 

(5) (1711) 1 Salk. 317. 
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the executor, and therefore the beneficiaries who would ultimately be 
entitled. to the property if anything remained to be distributed could 
not be made personally liable for the rent.’ 

The result is that this appeal is allowed in part, and the decree of 
the learned Judge, in so far as it dismisses the suit as against the sixth 
defendant, is reversed. But the decree, in so far as it dismisses the 
claim against the defendants 8-to 12, must be affirmed. The appeal is 
not pressed against the fifth defendant. .The effect of our decision 
will be that there will be a joint decree against all the defendants 
except 5th and 8th to 12th. The plaintiff will have his costs of this 
appeal as also his costs in the lower appellate Court from the sixth 
defendant, but he must pay the costs of defendants Nos. 8 to 12 in 


this Court. 
A.T.M. f Appeal allowed in part. 


PRIVY COUNCIL. | 


PRESENT: Lord Macnaghten, Lord Robson, Sir Fohn Edge 
and Mr, Ameer Alt. 


RAJA SRI SRI DURGA PRASAD SINGH : 
V. i 
BRAJA NATH BOSE AND OTHERS. 


`. [ON ‘APPEAL FROM THE HIGH COURT OF JUDICATURE AT CaLcuTTa.] 


Land lawin Bengal—Ghatwali and Digwari tenures— Mineral rights— Ghatwals in 

- the Birbhum District-——Digwars in the Manbhum District—Suit by zemindar to 

establish his right to minerals underlying lands held on Digwari tenure— 
Government, whether a necessary party. 


Digwari tenure is similar to Ghatwali tenure, It was granted originally in consi- 
deration of the performance of military service, to which police duties were attached. 
The tenure is hereditary and inalienable. The Digwar is appointed by the Govern- 
ment and liable to be dismissed by the Government for misconduct. On dismissal the 
next male heir, if fit for the office, is appointed, But no inference could be drawn 
from the circumstances of the case of the Ghatwals of Pergunnah Sarhat in the north- 
western part of the Birbhum zemindari, in whom mineral. rights were vested but 
who paid their rent direct to the Government, and in other respects, were in a very 
peculiar position, that the Digwars in Manbhum had similar rights or power. 

The zemindar of Pergunnah Jharia, a permanently settled estate, brought the suit 
without making the Government a party to establish his rights to minerals underlying 
two'mouzas situate within his- zemindari and held by the Digwar of one of the two 
mouzas on Digwari tenure at a fixed annual rent payable to the zemindar : 

Held, that the mineral rights remained in the zemindar in the. absence of proof 
that the said rights were vested in tha Digwar before or at the time of the Permanent 
Settlement, if the said mouzas were then held on Digwari tenure, or, that the zemindar 
ever parted with his mineral rights to the Digwar. 

Heid also, that the Government was not a necessary or a proper party to the suit, 
and that the rights of the Government, whatever they were, would not be prejudiced 
or affected by the result of a suit to which it was not a party. 

Kumar Hari Narayan Singh Deo Bahadur v. Sriram Chakravarti (1) referred to, 


(1) (1910) 11 O, I. J. 653, L. R, 37 L A., 186. 
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Appeal from a judgment and decree of the High Court at Calcutta, 
dated the 18th day of March, 1907, which set aside a decree of the 
Court of the Subordinate Judge of Manbhum, dated the rath day of 
June, 1904. ; 

The facts of the case are fully stated in the judgment of the Hig 
Court (1). - 

Sir Robert Finlay K. C, Mr. G. E. A. Ross, and Mr. F. M. 
Parikh, for the Appellant: The High Court has failed to appre- 
ciate the view of the Subordinate Judge. Latbandi papers on record 


show that the mouzas in question were included in the zemindari of 


the appellant at the time of the Permanent Settlement. 

[Lorp MACNAGHTEN : What is a digwar ?] 

A digwar is a watchman. He is a police officer and was originally 
appointed, in this case, by the zemindar. He was the zemindar’s agent 
to do police services. The inference is irresistible that the digwar’s 
tenure was a limited tenure. He never hadthe minerals. Property in 
land isin the zemindar. Both Courts in India have found that the 
mouzas were within the zemindari of the appellant. The digwar is 
only a tenure-holder, and unless he can show that he got the minerals 
from the zemindar, it must be presumed that the rights to minerals are 
still vested in the zemindar. The digwar here is indifferently described 
as the ijardar, etmamdar and digwar. The first time, when the mouzas 
were described as “ digwari’’ was in 1845. There is no evidence to 
show. that they. constituted digwari mouzas at the time of the Perma- 
nent Settlement. The burden of proof lies on the respondent to prove 
that the minerals were granted by the zemindar to the digwar, and to 
show how the digwar came to possess them. 

[Lord Rosson: The mouzas are endowed for the performance of 


‘digwari duties. The possession of minerals by him is inconsistent 


with his holding them for services. If the High Court is right, it 
follows that wherever the zemindar allows such a tenure, he must 
part with his mineral rights.] 

The High Court relied upon the case of Sr? Ram Chakravarti v., 
Kumar Hart Narayan Singh (2), which was reversed on appeal to 
the Privy Council: See Kumar Hari Narayan Singh v. Sriram 
Chakravarti (3), where it is laid down that where a village is shown to 
be a mal village of the zemindar’s zemindari estate, as it is shown in 
this case, the zemindar must be presumed to be the owner ofthe. 
underground rights thereto appertaining in the absence of evidence 
that he ever parted with them. The High Court also relied upon 
Rajah Nilmoni Singh v. Bakranath Singh (4), but there is nothing 
about minerals in that case. The analogy of the Birbhum Ghatwali, 
tenure does not apply to the digwari tenure in this case. 


(1) (1909) 50. L. J. 588 ; I, L. R. 84 Cale, 753, . 
(2) (1905) 3 0. L. J. 59; 1. D. R. 33 Cale. 54. , o 
(3) (1910) 110 L.J. 653 ; L. R. 871. A. 186. 

(4) (1882) L. B. 9 T. A. 104; I. L. R, 9 Cale, 187, 
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The High Court has held that the Government is a necessary 
party to the suit, and as the Government is not made a party, the suit 
must be dismissed. But the Government have disclaimed their rights 
to minerals in permanently settled districts in Bengal.’ 


[Lorp MACNAGHTEN : I do not think you need labour on that point. 
The Government is not a party to thesuit and the decree would not 
bind it.) 

The Government is not a necessary party. Reference was made to 
het Code of Civil Procedure (Act XIV of 1882), section 578} and 
Act V of 1908, Order I, Rule 9. 

Mr. DeGruyther, K. C, and Mr. Dunne, for the Respondent, 
the Tasra Coal Company and its liquidator: The real question is what 
is digwari tenure and what are its incidents? Who grants the tenure? 
The digwar claims grant from the Government and not from the 
zemindar. There is no grant with us, but we have evidence commenc- 
ing from the year 1845 down to the present time, which establishes 
the incidents of the digwari tenure in this case. The Government 
appoints the digwar and may dismiss him. The Government can 
resume the mouzas. Hence the proprietary rights in the mouzas are 
vested in the Government and not in the zemindar. The rent of 
Rs. 65 is quite inadequate except with the services to be rendered. 
The services to be rendered are public services and not personal services 
to the zemindar. The lands are impartible and inalienable. They are 


held by one man. When a mortgagee attempted to sell the mouzas’ 


under a decree for ‘sale, the Government stepped in and stopped the 
sale. It was held that the mouzas were digwari lands. The zemindar 
never interfered with successio to the mouzas or the increase of 
rent. In an inquiry held in 1862-63 the mouzas wete considered 


digwari. The mouzas are not permanently settled with the zemindar. 


In 1792 the Government released the zemindars from police services, 
and the settlement with them in 1793 did not include service lands. 


Only mai lands were included in that settlement. This view was 


adopted by the Sadar Court in 1816. The latbandi papers do not 
show that the mouzas were settled with thé zemindars as his ma/ lands. 
The case of Hari Narayan Singh v. Sri Ram Chakravarti (1) has no 
bearing on the present case. There the zemindari was mal and the 
zemindar being the proprietor was held entitled to minerals unless it 
was proved that he parted with his rights thereto. Here the zemindar 
receives the rent of Rs. 64 on behalf of the Government. The evidencé 
shows nothing more than that. This tenure is analogous to Ghatwali 
tenure of the nature described in the preamble to the Bengal Regula- 
tion XXIX of 1814, and when this is the case, the incidents of the 
Ghatwali tenure apply to this tenure: Rajah Nilmoni Singh v. 
Bakranath Singh (2). The burden of proof rests entirely on thé 
appellant, who has failed to show how he acquired rights to the 


(1) (1910) 11 0. L. J, 663°; L, R, 87 I. A. 136. (2) (1882) L. E, 9, I. A. 104 `° 
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minerals under: the mouzas, which were never mal and in respect 
of which there could be no presumption that they were included in 
the Permanent Settlement. Reference was made to Bengal Regulation I 
of 1793, section 8, Cl. 4, Reg. VII of 1799, section 29, Cl. 2, and 
Harrington’s Analysis, Vol. II, p. 236, and Vol. III, p. 509. 

Sir Robert Finlay, K. C., in reply: The case of Raza Lilanund 
Sing Bahadoor v. The Bengal Government (1) shows that Ghatwali 
lands were included in the zemindari when Permanent Settlement was 
made. It conveys that the presumption, that ownership in such 
lands vests in the zemindar, exists in the absence of any proof that 
there is a tenure incompatible with the ownership vesting in the 
zemindar. Digwar’s ownership of minerals is inconsistent with his 
office. The zemindar is the owner of the mouzas subject to tenures 
modifying his ownership. Again the minerals are vested either in the 
Government or the zemindar. The Government disclaimed all rights 
to the minerals. Cc. A.V. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—The suit out of which the present appeal 
arises was brought by the zemindar of Pergunnah Jharia, a per- 
manently settled estate, in order to establish his right to the minerals 
underlying mouzah Tasra and mouzah Rohrabund. The two mouzahs 
are within his zemindari. They are both held by the Digwar of Tasra 
on Digwari tenure at a fixed rent of Rs. 64 per annum payable to the 
zemindari. 

Digwari tenure is similar to Ghatwali tenure. It was granted 
originally in consideration of the performance of military service, to 
which police duties were attached. (The tenure is hereditary and 
inalienable. The Digwar is appointed by the Government and liable 
to be dismissed by the Government for misconduct. On dismissal the 
next male heir, if fit for the office, is appointed. 

In 1892 the Digwar of Tasra granted a perpetual lease of the coal 
mines underlying the two villages. The lease became vested in the 
Tasra Coal Company, Limited. The Company took possession and 
raised and sold a large quantity of coal. 

' The zemindar asked for a declaration of right, an account, and an 
injunction. 

The Subordinate Judge of Manbhum gave judgment in favour of 
the zemindar. On appeal to the Calcutta High Court that judgment 
was reversed and the suit was dismissed with costs. 

The case was argued at considerable length in both the Courts 
below and fully discussed before this Board. 

Two points, and two points only, were seriously argued. It was 
contended (1) that the Government ought to have been made a party 
to the suit, and that in the absence of the Government, the suit was 
defective and ought to be dismissed, and (2) that the Digwar had a 
proprietary right in the underground minerals. 

(1) (1855) 6 M, I, A, 101. / 
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The High Court decided both points in favour of the defendants. 

In their Lordships’ opinion the Government is not a necessary or a 
proper party to this suit. Apparently the Government does not claim 
the minerals under permanently settled estates. However that may be, 
the Government has never claimed the minerals under the two mouzahs 
or either of them, or put forward any claim inconsistent with the rights 
now asserted by the zemindar. The rights of the Government, whatever 
they are, will not be prejudiced or affected by the result of a suit to 
which it is not a party. 


The second point seems equally clear. The two mouzahs are 


within the plaintiff’s zemindari. Both the Courts below have so held. 
The permanent settlement was made with the zemindar of Jharia. No 
separate settlement was made with the Digwar of Tasra, if there was a 
Digwar of Tasra at the date of the Permanent Settlement, which seems 
more than doubtful. No attempt was made to prove that the mineral 
rights now in question were vested in the Digwar before or at the 
time of the Permanent Settlement if the lands were then held on 
Digwari tenure. Nor is there the slightest evidence tending to show 
or to suggest that the zemindar ever parted with his mineral rights to 
the Digwar. Mineral rights were vested in the Ghatwals of Pergun- 
nah Sarhat in the north-western part of the Birbhum zemindari, but 
those Ghatwals paid their rent direct to the Government, and in other 
respects. they were in a very peculiar position. They were dealt with by 
Regulation XXIX of 18 14. They obtained the right to lease the minerals 
by the Act No. 5 of 1859. With every respect to the learned Judges of 
the High Court no inference can be drawn from the circumstances of 
their case that the Digwars in Manbhum had similar rights or powers. 

The learned Judges on appeal seem to -have been misled by a 
decision of the High Court in the case of Kumar Hari Narayan Singh 
Deo Bahadur v. Sriram Chakravarti (1), which was afterwards reversed 
‘by this Board (2). There certain persons, called Goswamis or Gossains, 
priests of a Hindu idol to which a certain village had been assigned on 
a permanent debottar tenure at a small annual rent, granted a lease of 
the underlying minerals. The High Court held that the mineral rights 
were.vested in the Gossains. But it was laid down by this tribunal 
that it must be presumed that the mineral rights remained in the 
zemindar in the absence of proof that he had parted with them. 

Their Lordships will therefore humbly advise His Majesty that the 
‘appeal ought to be allowed, and the decision of the High Court reversed, 
Fuh costs, and the decree of the learned Subordinate Judge restored, 

` The respondents will pay the costs of this appeal. 

Mr. E. Dalgado.—Solicitor for the Appellant. 

Messrs. Burton, Yeates.and Hart.—Solicitor™ for the Respondents 
Nos. 2 and 3. 

Respondent No. 1 did not appear. 
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Present: Lord Shaw, Lord Robson, Sir Fohn Edge 
and Mr. Ameer Als, 
VASUDEVA MUDALIAR AND OTHERS 
V. 
SADAGOPA MUDALIAR. 
[ON APPEAL FROM THE HIGH Courr OF JUDICATURE aT MADRAS.] 
Indian Limitation Act (1X of 1908 ), See, 31— Suit pending’, meaning of. 


Where in an appeal in a suit instituted on September 23, 1899, on a certain 
mortgage, dated September 22, 1883, for the recovery of the mortgage debt by sale of 


. the mortgaged property, the Privy Council declared, on July 22, 1907, that Art. 132 


ofthe second Sonedule of the Indian Limitation Act, 1877, was the article which 
provided the rule of limitation (a period of twelve years) applicable to the case, and 


remitted the case to the High Court to be disposed of in accordance with that 
declaration : 


Held, that the judgment of the Privy Council did not end the suit, which was 
remitted to the High Court for further procedure, which was not concluded on the 7th 
August 1908, the date of the passing of the Indian Limitation Act (IA. of 1908), and 
that section 31 of that Act applied to the suit, which was pending at the passing 


of the Act, , 

Appeal by the defendants against the judgment and decree of the 
High Court of Judicature at Madras dated the 16th December 1908 
and made in appeal No. 164 of 1902 which was remitted to the said 
High Court by an order in Council dated the 12th August 1907. 


The main question on the appeal was as to the effect to be given 
to Indian Limitation Act, 1908, section 31, which came into operation 
on the 7th August 1908. 

The facts of the case are sufficiently stated in the judgment of 
their Lordships. è 

Mr. DeGruyther, K. C., and Mr. Kyffin, for the Appellants, 
contended that as soon as the order in Council, dated the 12th August 
1907, was made, the question whether Art. 132 or Art. 147 of the Indian 
Limitation Act, 1877, Schedule II, applied, became final as between 
the parties to the appeal, and no High Court in India had any power 
to reconsider that question. It was doubtful whether even their 
Lordships’ Board could reconsider it. Section 31 of the Limitation 
Act, 1908, could not supersede the order in Council. The question of 
limitation was finally disposed of by the order in Council and was not 
pending at the time of the passing of the Limitation Act of 1908. 
Further, no application as required by section 31, clause (2) of the Act 
was made, 


Sir Robert Finlay, E. C., and Mr. Kenworthy Brown, for. the 
Respondent, were not called upon. 


CA. V, 
The- judgment of their Lordships was delivered by 


Lord Shaw.—This is an appeal against the judgment of the High 
Court of Judicature at Madras, dated the 16th December 1908. 


On the 2 3rd September 1899 a suit was brought in the Court of the 
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Subordinate Judge of Negapatam, founding upon a certain mortgage ee 
of date the 22nd September 1883, and with the object of recovering 1912.. 
the mortgage debt by sale of the mortgaged property. aia 


. : Hee 
That Judge held that part of the claim was of a nature to which, 


under Article 132 of the second Schedule of the Indian Limitation Act Sadagopa. 
of 1877, the twelve years’ rule of limitation would apply. The High Tard Shaw. 
Court, on appeal, held, on the other hand, that the article applicable — 
was No. 147, the sixty years’ rule of limitation. 

On appeal to this Board, the latter decision was reversed and the 
former restored. This occurred on the 22nd July 1907. The order 
itself, by His Majesty in Council, was dated the 12th August 1907. 

It appears that the question is one upon which there has been 
much diversity of opinion in India, and conflicting decisions in the 
High Courts of Madras, Bombay and Allahabad were referred to in 
this connection. 

In view of the argument presented in this appeal, it is necessary 
to cite the exact terms of the former decision. They are these :— 

“Their Lordships will humbly advise His Majesty that it should be 
declared that Article 132 is the Article which provides the rule of 
limitation applicable to this case, and that the case should be remitted 
to the High Court to be disposed of in accordance with this declara- 
tion. ” 

A remit took place accordingly. 

The reason for a remit is obvious. While the defendant had 
pleaded the limitation, the plaintiff had alleged payment of interest and 
settling of accounts which avoided the limitation, and a remit was 
required for the purpose of having inter alia, enquiry and adjudication 
on these matters of fact. ° 

So standing the suit in the Court of appeal, the Indian Limitation 
Actiof the 7th August 1908, was passed. Its 31st section is in these 
terms :-— . 

“ Notwithstanding anything contained in this Act or in the Indian 
Limitation Act, 1877, in the territories mentioned in the second 
schedule a suit for foreclosure or a suit for sale by a mortgagee may be 
instituted within two years from the date of the passing of this Act, or 
within sixty years from the date when the money secured by the 
mortgage became due, whichever period expires first ; and no such suit 

dn the said territories instituted within the said period of sixty years 
and pending at the date of the passing of this Act, either in a Court of 
first instance or of appeal, shall be dismissed on the ground that a 
twelve years’ rule of limitation is applicable.” 

“(2) Where in the aforesaid territories the claim of a mortgagee 

„for foreclosure or for sale has been wholly or in part dismissed or 
withdrawn after the twenty-second day of July 1907 and before the 
passing of this Act, either in a Court of first instance or of appeal, on 
the ground that a twelve years’ rule of limitation applied to such claim, 


- 


468 


PU; 


ara maranana 


1912, 
Pn aa 
Vasudeva 


ae 
Sadagopa, 


kanaka ih 


Lord Shaw. 


rg 
© 


January, 31. 
February, 1, 
21, 


“Sahn 


‘THE CALOUTTA LAW JOURNAL. [Vou XV, 
the case may be restored on an application in writing to the Court by 
which the claim was dismissed or in which it was withdrawn, provided 
the application is made within six months from the date of the passing 
of this Act: and on such restoration, the provisions of sub-section (1) 
shall apply.” 

The question in the present appeal is simply, and in a word, 
whether this supervenient legislation applies to this suit. That it 
was meant so to apply is fairly obvious from the citation of the 
date the 22nd July 1907 which is in fact the date of delivery 
of the previous judgment of this Board. Whether it does in fact 
so apply depends, as was admitted by the learned counsel for the 
appellants, solely on whether the suit was or was not a suit pending 
at the passing of the Act. 

Their Lordships do not entertain any doubt that it was. The 
former judgment of the Board did not end the suit; did not finally 
determine it. It was remitted to the High Court of Madras for further 


, procedure, and for enquiry upon allegations of fact ; and at the date of 


the Statute that procedure was not concluded and the enquiry had not 
indeed been entered upon, The suit in fact was neither adjudged 
upon nor even ready for judgment. Their Lordships express their 
concurrence with the opinions of the learned Judges of the High Court, 
and they will humbly advise His Majesty that the appeal should be 
dismissed with costs. ` 

Mr. D. Grant—Solicitor for the Appellants. 

Messrs. Chapman- Walker and Shephard.—Solicitors for the Respon- 
dent. 


J. M. P. Appeal dismissed. 
PRESENT : Lord Shaw, Lord Robson, Sir Fohn Edge 
and Mr. Ameer Ali. 
MUSSAMMAT PARBATI 

v. 

SAYID MUHAMMAD MUZAFFAR ALI KHAN AND OTHERS 
AND 

SAYID MUHAMMAD MUZAFFAR ALI KHAN AND OTHERS 
D 


MUSSAMMAT PARBATI. 


[ON APPEAL FROM THE HiGH Court or JUDICATURE AT ALLAHABAD. | 


Muhammadan Law-—Shia Law—Immocable property—Succession—Chiidless widow 
— Widow's right to dower— Mortgage—Adverse possession—Purehase of equity 
of redemption by a member of the mortgagee’s joint Hindu family—-Sale in execu- 
tion of a decree against the representatives of a mortgagor—Mortgagee’s posses- 
sion as purchaser, 

Under the Shia law, a widow, if she has no issue alive at her husband’s death, takes 

no title to any share in his immovable property, and the widow's right to dower did 

not confer upon her a saleable estate in the immovable property of ber deceased 


‘husband, 


w 
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A usufructaury mortgage was executed in favour of two persons, father and son, being 
members of joint Hindu family, for a term of two years. After the death of the mort- 


gagar, his widow, who had no title, sold a portion of the mortgaged property to A, ` 


who was the grandson of oneand son of the other mortgagee. It was by the sale deed 
agreed that a certain amount of the purchase money equivalent to the priucipal 
amount of mortgage, should be left with A and that he should have power to pay the 
principal to the mortgagees and to redeem the subject of sale, He remained in 
possession of the property sold for more than 42 years, It was found as a fact that 
he ceased to be joint in food and in business with his father long before his purchase, 
but no partition of the family property took place ; that when A and his father ceased 
to be joint in food and in business, A received a present of a considerable sum of 
money from his grand-mother, with whioh he carried on the business of a money-lender 
on his own account, and out of his separate self-aoquired property he found the 


purohase money of the sale deed, Ina suit by the representatives of the mortgagor 
against the representative of A: 


Held, that the purchaser acquired a title by adverse possession. 

- That as regards other portion of the mortgaged property which was purchased by 
one of the mortgagees, the father of A, at an auction sale, held in execution of a decree 
for money which had been obtained by a oreditor of the mortgagor ina suit brought 
against the widow of the mortgagor and her daughters as the heirs and representatives 
of the mortgagor, and the said purchaser obtained possession and held it until he died, 


when his interest passed to B, as his heir, 

Consolidated appeals from a decree of the High Court at Allahabad, 
dated June 13, 1907, in part affirming, and in part reversing, a decree 
of the Subordinate Judge of Saharanpur, dated July 14, 1904, which 
dismissed the suit. 


The facts of the case are sufficiently stated in the judgment of the 
High Court (1). i 

Siz Robert Finlay, K. C., and Mr. B. Dube, for the Defendants : 
Ashrafunnisa had a daughter, who survived Mehdi Ali, and on the death 
of the daughter the widow sucgeeded to her share. And although the 
share, to which she succeeded was according to law less than one-half, 
she was treated by the other heirs of Mehdi Ali to have succeeded to 
one-half. Her title passed to Baldeo Sahai on May 27, 1853, when 
10 biswas of Lohari were sold to him by Ashrafunnisa. Baldeo Sahai 
remained in possession of that share for more than 12 years before the 
institution of the suit, and even if Ashrafunnisa had no title, which she 
could convey, Baldeo Sahai’s title is perfected by adverse possession as 
against the plaintiffs. It is, however, contended that Baldeo was a 
member of a joint Hindu family, which held possession as mortgagees 
and that Baldeo Sahai cannot set up a title by adverse possession. 
But, as the Subordinate Judge has found, Baldeo lived separate from 
his father, and carried on money-lending business with the money 
supplied by his maternal grandmother. At the time of the purchase 
he had separate property, from which the purchase was made, and 
Baldeo Sahai acquired this 10 biswas as his own. He did not come 
into possession as mortgagee and his possession is adverse. As regards 
the other 10 biswas it is submitted that the lower Courts are right in 
dismissing the suit in that respect. 


(1) (1907) I. L. R, 29 All, 640. 
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Mr. DeGruyther, K. C, and Mr. H. Cowell, for the Plaintiffs : 
The question is what title passed by the sale deed of May 27, 1853? 
The deed recited that Ashrafunnisa “ remained the heir of half of the 
estate of the deceased in lieu of the dower debt.” The law is that ifa 
widow has possession of the property, she is entitled to retain it as 
against the heirs of her deceased husband until her dower debt is paid 
by them or discharged from the profits of the property. But if she is 
not in possession, she has no right to claim it. Here Ashrafunnisa 
never had possession and she had no title to possession even against 
Mehdi’s heirs. The defendants rely upon this deed, but Ashrafunnisa 
therein claims nothing as heir, and as a matter of law she has no title 
as heir, even if she claimed as such. The defendants acquired no title 
under that deed of conveyance, as Ashrafunnisa had no title, which she 
could convey. Next, had she any other title? She would have a 
title, if she had a daughter, who survived her deceased husband. She 
had no such daughter. In the deed of May 27, 1853 she sets up no 
title either as her daughter's heir or as the heir of Mehdi Ali. Even if 
she had a daughter, she would be entitled to the daughter’s share only, 
which is not one-half in this case. Reference was made to the Indian 
Evidence Act, section 32. 

The next question is whether Baldeo Sahai was joint with his 
father on May 27, 1853. The presumption is that he was joint unless 
the defendants prove that he was separate. The burden of proof is on 
the defendants, who have failed to discharge it, as found by the High 
Court. Baldeo Sahai’s possession, therefore, must be that of the 
mortgagees, and could not be adverse to the plaintiffs, who claim 
through the mortgagor. | 

As regards the remaining 10 biswas sold on March 20, 1854 at an 
auction-sale in execution of a decree, the purchaser, under such circum- 
stances, acquires the right, title, and interest of the judgment-debtor. 
These 10 biswas are alleged to be sold as Umda’s 10 biswas. But she 
was not entitled to the whole of 10 biswas. She could not convey the 
shares of her daughters. Again no sale certificate is produced and the 
evidence on the record does not make it clear what was sold. There is 
evidence to show that Nizampur was advertised for sale at the same 
time and that Lohari was exempted from the sale. It is submitted 
that the decrees were satisfied from the proceeds of the sale of Nizam- 
pur. Reference was made to Szmbhunath Panday v. Golab Singh (1). 

Szr Robert Finlay, K. C., in reply: No claim to redeem was made 
until the institution of the present suit, although the daughters 
attained the age of majority long ago. The youngest became a major 
about 1870. The plaintiffs say that the mortgage is paid off, but the 


~ Subordinate Judge found as a fact that it was paid off long ago in 1863. 


Beyond all doubt Baldeo Sahai was the purchaser and took possession 


“as such, i wae C A, Ve 


(1) (1887) L. R. 14 L A, 77, 
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The judgment of their Lordships was delivered by 

Sir John Edge.—These are consolidated appeals from a decree 
ofthe High Court of Judicature for the North-Western Provinces at 
Allahabad, dated the 13th June 1907, which partly affirmed and 
partly reversed a decree of the Subordinate Judge of Saharanpur, 
dated the r4th July 1904, by which the suit had been dismissed. 

The suit was brought on the ist September 1903 to obtain 
proprietary possession of 13 biswas, 6 biswansis, 3 tanwansis, 64 kach- 
wansis and a fraction of the 20 biswas of Mauza Lohari. The plaintiffs’ 
case briefly was that one, Mehdi Ali, whose representatives in title they 
alleged themselves to be, had in 1846 mortgaged the shares in Mauza 
Lohari, possession of which they claimed, to Sita Ram and his son Sheo 
Lal ; that the mortgage debt had been discharged by the usufruct ; and 
that the defendants were the representatives of the mortgagees and still 
held possession under no other title; and the plaintiffs claimed a 
decree for proprietary possession and for mesne profits. The case of 
the defendants was that they held possession not under the mortgage 
of 1846, but under a private sale of the 27th of May 1853, of 10 biswas 
of Mauza Lohari, and under an auction-sale of the 2zoth March 1854 
of the remaining 10 biswas of Mauza Lohari, which sales they alleged 
were made in order to discharge debts which had been contracted by 
Mehdi Ali. In effect the defendants’ case was that by reason of the 
sales of 1853 and 1854 the equity of redemption in the shares which 
were mortgaged in 1846 passed to those through whom they claimed 
title. It was also contended on behalf of the defendants that they 
were not precluded from setting upa title by adverse possession by 
the fact that possession of the shares in suit had been originally 
obtained under the mortgage of 1846. 

The facts as found by the Board are briefly as follows : 

On the 22nd July 1846 Mehdi Ali, who owned the whole 20 biswas 
of Mauza Lohari, borrowed Rs. 4,000 from Sita Ram and his son 
Sheo Lal, and executed in their favour a mortgage for the term of two 
years of the shares which are the subject of this suit. The mortgage 
was usufructuary and the mortgagees were put in possession under it. 
Incidentally it may be mentioned that the Subordinate Judge found 
as a fact that the mortgage debt had been discharged by the usufruct 
before 1863. If it were necessary in this appeal to decide that issue 
their Lordships would probably not be prepared to dissent from that 
finding of the Subordinate Judge. 

Mehdi Ali, who was a Shia Muhammadan, died on the gth 
January 1852, and left surviving him two widows, Ashrafunnisa and 
Umda Begum, and certainly three daughters who had been born to 
him by Umda Begum. Through one of those daughters, Askari, who 
subsequently married and left issue, the plaintiffs claim title. It has 
been contended on behalf of the defendants that Mehdi Ali also left 
surviving hima daughter born to him by Ashrafunnisa. On behalf 
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P.O. of the plaintiffs it has been contended that Mehdi Ali left ‘surviving 
1912, him no daughter by Ashrafunnisa, and that Ashrafunnisa was a childless 
Patati Widow. Inthe view which their Lordships take of this case it is 
v. immaterial whether Mehdi Ali left, or did not leave, a daughter 
Mupatar AT, surviving him by Ashrafunnisa. It may, however be mentioned that 
Sir John after Mehdi Ali’s death for some reason which the evidence does not 

Dayr ‘ explain, 10 biswas of Mauza Lohari were treated as the share of 

Ashrafunnisa, and the remaining 10 biswas were treated asthe share ` 
of Umda Begum and her three daughters. 

Mehdi Ali died heavily in debt, and after his death in 1852 suits to 
recover debts which were due by him were brought by his creditors 
against Ashrafunnisa, Umda Begum, and herthree daughters, as the 
representatives of Mehdi Ali, and money decrees were obtained in those 
suits. One of those suits was brought by Sheo Lal on the 8th July 
1852, on a bond payable on demand, to recover with interest Rs. 2,000 
which Sheo Lal had lent to Mehdi Alt on the 29th May 1849. In 
that suit Sheo Lal obtained a decree for Rs, 2,786-5-6, principal and 
interest, against Ashrafunnisa, Umda Begum, and the three daughters 
of Umda Begum, all of whom were sued as the heirs of Mehdi Ali. 
Under that decree the 20 biswas of Mauza Lohari were attached. On 
the sth of May 1853 a sale proclamation was made fixing the 2oth of 
June 1853 as the date for the auction-sale of the 20 biswas in execution 
of the money decree. On the 19th of May 1853 Sheo Lal, through 
his pleader, applied to the Court to remove the attachment in order 
to enable the defendants in that suit to pay the decree money by a 
private sale of the estate of Mehdi Ali deceased. On that application 
the Court removed the attachment. Onthe 27th May 1853 Inaet 
Husain, acting under a power of attorney, which had been executed 
for that purpose by Ashrafunnisa and had been duly registered, executed 
on her behalf a sale deed of 10 biswas of Mauza Lohari in favour of 
Baldeo Sahai, son of Sheo Lal, the consideration being Rs. 7,500. In 
that sale deed it was stated that two-thirds of three suls of the 20 
biswas of Mauza Lohari had been from the 22nd of January 1846 in 
the exclusive possession of Sita Ram and Sheo Lal under the mortgage 
for Rs. 4,000 of 1846 from Mehdi Ali to them, and it was stated that 
Mehdi Ali had died, and had left a considerable amount of debt unpaid, 
that Ashrafunnisa had remained the heir of half the estate of Mehdi 
Ali in lieu of her dower debt ; and in order to satisfy the decrees held 
by, and the debts due, to Sheo Lal she made an absolute sale of the 
10 biswas share to Baldeo Sahai. - It was by the sale deed agreed that 
Rs, 2,000 of the purchase money should be left with Baldeo Sahai, 
and that he should have power to pay the Rs. 2,000 to the mortgagee 
and to redeem the subject of the sale. In the sale deed the 10 biswas 
were described as Ashrafunnisa’s share. After that sale the 10 biswas _ 
were entered in the revenue papers as Baldeo Sahai’s share by private 
sale, Baldeo Sahai obtained possession of the 10 biswas share and 
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held possession of the share until he died in 1895, when the defendants 
ds his representatives obtained possession, 

It has been contended on behalf of the plaintiffs, frst, that Ashra- 
funnisa had no title to the 10 biswas share in Mauza Lohari, and, 
consequently had no title which she was capable of passing by the 
sale deed, and, secondly, that Baldeo Sahai was a member with his father 
Sheo Lal of a joint Hindu family, and that the family held possession 
as mortgagees and could not set up a claim of adverse possession 
against the representatives in title of Mehdi Ali, the mortgagee of 1846. 

_ It has not been suggested that Ashrafunnisa had any interest in 
Mauza Lohari which she could sell other than such interest, if any, in the 
immovable property of Mehdi Ali as she obtained under the Shia law 
as his widow. Her right to dower did not confer upon her a saleable 
estate in Mauza Lohari. If she had not borne to Mehdi Ali a daughter 
who survived him, Ashrafunnisa as his widow took no title to any 


share in Mauza Lohari. If on the other hand, as the defendants have 


contended, Ashrafunnissa had borne to Mehdi Ali a daughter who 


survived him for a few months, Ashrafunnisa’s share as his widow, 


and the share of his daughter, which onthat contention came to her 
on the daughter’s death, did not together amount to a Io biswas share 
inthe mauza. If Ashrafunnisa had any other title in 1853 to the 
10 biswas share which she purported to sell to Baldeo Sahai, it has not 
been shown what it was or how she had obtained it. But it is not 
Necessary to consider what title, if any, Ashrafunnisa had to the 10 


biswas share, as by the sale deed of the 27th May, 1853 Ashrafunnisa. 


sold to Baldeo Sahai such interests, if any, as she had in the 10 biswas 
of Mauza Lohari, and Baldeo Sahai got possession of the 10 biswas, and 


in course of time obtained a title by adverse possession to the whole 
Io biswas or any portion of that share which Ashrafunnisa may not: 


have been empowered to sell to him, and that title became indefeasible 
unless he or the defendants who claim under him were precluded from, 
setting up a title of adverse possession. 

The High Court found as á fact. that Baldeo Sahai was in 1846, 


aud continued to be, a member of the joint Hindu family, of which his. 


father Sheo Lal had been a member, and on that finding of fact, decided 
that Baldeo Sahai’s possession and the possession of the defendants as 
his representatives had always been that of mortgagees, and conse- 
quently that Baldeo Sahai and those who claim under him were 
precluded from setting up any title of adverse possession to any portion 
‘of the share which was mortgaged in 1846 to Sita Ram and Sheo Lal. 
Their Lordships are unable to agree with the findings of fact of the 
High Court upon which that decision was based. Atthe date of the 
mortgage of 1846 Baldeo Sahai was undoubtedly a member of the 
joint Hindu family, of which Sita Ram and Sheo Lal were members, 
and that family was governed by the law of the Benares School of the 
Mitakshara. Their Lordships, however, find on evidence, which they 
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consider is unimpeachable, that in 1847 or 1848, owing to disputes in 
the family, Baldeo Sahai ceased to be joint in food and joint in business 
with Sheo Lal, but no partition ofthe family property was then made, 
and thenceforward ‘during their lives Baldeo Sahai and Sheo Lal had 
been separate in food and in business. Their Lordships also find 
that when Sheo Lal and Baldeo Sahai ceased to be joint in food and in 
business’ Baldeo Sahai received a present of a considerable sum of 
money from his grandmother, with which he carried on the business 
of a money-lender on his own account, and that out of his separate 
self-acquired property he found the purchase money of Rs. 7,500 of the 
sale deed of the 27th of May 1853. The oral evidence showing a 
separation is in their Lordships’ opinion confirmed by the terms of that 


déed. Ashrafunnisa purported to sell the xro biswas to Baldeo Sahat 


as a person who was not a mortgagee under the mortgage of 1846. 
So far as the 10 biswas which Ashrafunnisa purported to sell to Baldeo 
Sahai on the 27th of May, 1853, their Lordships find that a title at 
least of adverse possession has been established and that the defendants 
are not precluded from setting up that defence. 


- Their Lordships concur with the findidg of the Subordinate Judge 
and the finding of the High Court that the remaining 10 biswas share 
in Mauza Lohari was sold to Sheo Lal on the zoth of March,.1854, at 
an auction-sale held in execution of a decree for money which had been 
obtained by a creditor of Mehdi Ali, in a suit brought against Umda 
Begum and her three daughters as the heirs and representatives of 
Mehdi Ali; and Sheo Lal obtained possession and held it until he died, 
when his interest passed to his son Baldeo Sahai as his heir. 

: ‘The plaintiffs failed to establish any title by way of redemption or 
otherwise to any interest in Mauza Lolari, and their suit was rightly 
dismissed by the Subordinate Judge. 

Their Lordships will humbly advise His Majesty that the appeal of 
the representatives in title of Baldeo Sahai be allowed with costs and 
the decree of the High Court be. varied by dismissing the appeal to 
that Court with costs, and that the appeal of Saiyid Muzaffar Ali Khan 
and other plaintiffs to His Majesty in Council be dismissed with costs. 

Messrs. Barrow, Rogers and Nevill.—Solicitors for the Defendant. 

Messrs. Ranken Ford, Ford and Chester:—Solicitors for the Plaintiffs. 


JMP 7! Appeal allowed and cross-appeal dismissed. 
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Vor, XV, PRIVY COUNCIL. 
PRESENT : Lord Shaw, Lord Robson, Siw Fohn Edge os 
and Mr. Ameer Ali. 4. 


RAJA BALWANT SINGH, DECEASED, REPRESENTED BY THE 
COLLECTOR OF ETAH 
v. 
1. Rev. ROCKWELL CLANCY 
AND 
2. RAO MAHARAJ SINGH. 
[ON APPEALS FROM THE HIGH COURT oF JUDICATURE AT ALLAHABAD. | 
Morigage—Joint Hindu Family-—~Manager—Family property —~ Minority. 
A mortgage deed was executed by 8, professing himself to be the sole owner of 
his father’s property, to pay off his father’s debts. M, the younger brother of $, was 
joined in the mortgage, adinitting his elder brother’s right to the property mortgaged ; 
but at the date of the execution of the mortgage, M was a minor, The assignee of 
the mortgagee brought a suit for sale on the mortgage against S and M : 
Held, that S was at the date of the mortgage merely a co-shater with his brother 
M in the property of the joint Hindu family of which they were members; that the 
mortgagee made insufficient inquiries and lent the money to S., not as the manager 
or even as a member of the joint Hindu family, but in his assumed position as sole 
and absolute owner of an impartible estate; that S.,on his own behalf and in his 
own interest, and not as representing M, discharged the debts which their father 
had contracted ; that the mortgage was not made by Sas the manager of the family 
orin any respect as representing M; and that M being minor at the date of thé 
mortgage, the mortgage deed, as against M and his interest in the estate, was 
void and of no effect, and it was one to which M was not even an assenting party 
and which did not affect him or his interest in the estate, 

= Consolidatéd appeals against the decree of the High Court for 
the North-Western Provinces, Allahabad, dated 27th March 1906, 
which reversed (so far as it affected the respondents) the decree of the 
Subordinate Judge of Aligarh, dated 14th April, 1903. 

- The facts of the case are sufficiently stated in the deinen of 
the High Court (1) and of their Lordships of the Judicial Committee. 

Mr. DeGruyther, K. C, and Mr. B. Dube, for Raja Balwant 

Singh : The evidence establishes, as found by the Subordinate Judge, 
that Maharaj Singh was of full age at the date of the mortgage, which 
was executed by him. Consequently he cannot challenge it and is 
bound by it. If it is found that Maharaj was a minor when he executed 
. the mortgage, the question arises to what extent he is bound by the 
mortgage, which is executed by Sheoraj. The two brothers were 
admittedly members of a joint Hindu family, and Sheoraj was the 
manager of that family and as such mortgaged the joint family pro- 
perty for the discharge of their father’s and other debts, which were 
binding on the joint family. Consequently the mortgage is binding on 
Maharaj. But it is contended that the managing member has no right 
to bind the other members of the joint family by debts contracted by 
him to discharge antecedent family debts incurred for immoral purposes: 
The burden of proof is on Maharaj to show that each particular, debt 
challenged was contracted for immoral purposes. General_evidence to 
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show that their. father was immoral is not enough to show that a 
particular debt was contracted for immoral purposes. And the extra- 
vagance of the father by itself does not relieve the sons from the 
obligation of paying their father’s debts: Mayne on Hindu Law and 
Usage, 7th ed. pp. 387, 388, and 389 note /%), §§ 302 and 303, and 
Bhagbut Pershad v. Mussummat Girja Koer (1). The learned Judges 
of the High Court took the view that Maharaj has proved that certain 
specific debts were contracted for immoral purposes and that from that 
circumstance it should be reasonably inferred that all debts were 
contracted for immoral purposes. Such a view of the law on this 
question is erroneous. The evidence shows thatcertain decrees were 
obtained against the father, and after the death of the father, both 
Sheoraj and Maharaj were brought on the record. Execution was 
levied against them andthey took no objection to the debts at that 
time. Part of the money borrowed by Sheoraj was applied in satisfac- 
tion of those decrees to relieve the family property. Maharaj is bound 
to repay his share of the amount of the loan so applied. A bona fide 
purchaser in execution of a decree obtains a good title even if it could 
afterwards be shown that the debt, in respect of which the decree was 
made, was tainted with immorality. This proposition applies equally 
to the case where the property is attached in execution of a decree and. 
money is borrowed to relieve the property from attachment: Gzrdharee 
Lall v, Rantoo Lall (2) and Rewa Mahton v. Ram Kishen Singh (3). 


[Lorp Rosson: There is no question here that the Bank had 
received any notice that the money was being borrowed to discharge 
immoral debts. ] 

No, my Lord, there is no question of such a notice here. 

(Sir Joun Epee: What is the decision in Mussamut Nanomi 
Babuasin v. Modun Mohun (4) ?] 

In that case the question was under what circumstances are minors . 
who are jointly interested with their father in ancestral immovable . 
property, bound by a sale of the joint estate in execution of a decree 
obtained against the father alone. That case has no application here. 
Further some of the debts were contracted by Sheoraj and Maharaj 
after their father’s death, and there could be no question that Maharaj 
was bound to discharge them. But the High Court has dismissed the - 
whole suit and not given any relief in respect of those debts. Reference 
was also made to the Indian Evidence Act, sections 34, 47, 68 and 70 ; 
the Transfer of Property Act, section 59; Pem Singh v. Fartab 
Singh(5); Debt Dut v. Fadu Rat (6); and Chintamauran Mehendale y. 
Kashinath (7). 

Sir Erle Richards, K. C., and Æ. Brown, for Maharaj Singh : 


(1) (1888) L. R. 15 I. A. 99, at p. 103. (4) (1885) L. R. 181. A. 1. 
(2) (1874) L. R. 11. A. 321, at pp. 332 and 333, (Bj (1892) I, L. R. 14 AN. 179, 
(3) (1886) L, R. 13 I. A. 107, (6) (1902) I L. R. 24 All. 459. 


(7) (1889) I. L, R. 14 Bom, 820, at p. 327. 
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The evidence establishes, as found by the High Court, that Maharaj at 
the date of the execution of the mortgage was a minor. The mortgage 
deed, therefore, is void and does not affect Maharaj or his share in the 
property mortgaged. In the Courts below, there was no question 
raised either on the pleadings or in.issues that Sheoraj was the manager 
of the joint family consisting of the two brothers, and as such, mort- 
gaged the property. Whether Sheoraj could or could not act as 
manager, he did not in fact and did not purport to act as the manager 
when he executed thè mortgage deed. Sheoraj contended long before 
the deed was executed that he was the sole owner of the property, and 
as he, as seen from the recitals in the deed, acted as such owner, he 
must be taken to have dealt with the property as his own. Conse- 
quently his act is not binding on Maharaj, who was a minor at the 
time. A large proportion of the debts can be traced to immorality, 
and the High Court is right in its conclusion. The Bank made no 
inquiries and does not deserve any consideration. 

Mr. DeGruyther, K. C., in reply submitted that the Board as a 
rule exercises its discretion in deciding a case on its merits without 
regarding strictly the form of pleadings and other technicalities, and 
referred to Cazee Oahud Buksh v. Bindoo Bushinee Dossee (1); Succa- 
ram Morarji v. Kalidas Kahanji (2); Sayad Muhammad x, Fateh 
Muhammad (3) and McLean v. McKay (4). 

The judgment of their Lordships was delivered by 


Sir John Edge.—These are two consolidated appeals from decrees 
of the High Court of Judicature for the North-Western Provinces at 
Allahabad, dated the 27th March 1906, which varied a decree of the 
Subordinate Judge of Aligarh, dated the 14th April 1903. 

The suit in which these appeals have arisen was brought on the 
26th September Igo1, by the assignee of a mortgage to recover 
Rs. 5,67,978-8-o principal and interest, claimed under the deed of 
mortgage. The mortgage deed, which is dated the 28th October 1892, 
purports to have been made between Raja Sheoraj Singh Bahadur, 
mortgagor, of the first part, Maharaj Singh, the only brother of the 
said Raja Sheoraj Singh, of the second part, and the Bank of Upper 


India, Limited, of the third part. Sheoraj Singh and Maharaj Singh 


were, with others, made defendants to the suit. 

Sheoraj Singh was the sole mortgagor, and, by the deed of mortgage, 
Sheoraj Singh, declaring that he was the absolute owner in possession 
of the several villages, lands, hereditaments, and premises in the deed 
mentioned, and that there was no sharer in the said property, 
purported to mortgage the property to the Bank of Upper India, 
Limited, as security for the repayment with interest of Rs. 3,00,000 
lent to him by the Bank. Maharaj Singh was not a mortgagor, nor, 
didit appear by the mortgage deed that he had any proprietary 


(1) (1867) 7 W. R. 298. (3) (1894) L. R. 221. A. 4. 
(2) (1894) I. L. R. 18 Bom. 631. (4) (1873) L, B, 5 P. O. A. 10. 327, 
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interest in the mortgaged property or was obtaining any benefit from 
the loan to his brother Sheoraj Singh; Maharaj Singh was made a 
party to the deed of mortgage im order that the fact of his having 
signéd the deed might afford evidence that he had assented to the 
taking of the loan by Sheoraj Singh and the granting of the mortgage. 
The suit is one for sale of the property mentioned in the mortgage 
deed, and by the suit the plaintiff sought to make Maharaj Singh 
personally liable for the mortgage debt and interest, and to bring to 
sale Maharaj Singh’s share in the mortgaged property, which in fact, 
was the ancestral property of the joint Hindu family which at the 
date of the mortgage consisted of Sheoraj Singh and Maharaj Singh. 
The mortgage.was assigned on the 2nd August 1897 by the Bank of 
Upper India, Limited, to Raja Balwant Singh, who was the plaintiff in 
the suit. Raja Balwant Singh is now dead, and his minor son ‘Raja 
Surajpal Singh is represented in this tization by the Collector of 
Etah, who is in charge of his estate. 

Sheoraj Singh, the mortgagor, is the elder of the two sons of Raja 
Shankar Singh, now dead. The younger of the two sons of Raja 
Shankar Singh is Maharaj Singh, a defendant in the suit, and the 
respondent in one of these two appeals. Raja Shankar Singh was the 
only son of Raja Dilsukh Rai, long since dead. At the time of the 
Indian Mutiny of 1857-58, Dilsukh Rai, who was then a patwari, did 
good and meritorious service for the Government. In recognition of 
those services the Government granted to Dilsukh Rai a considerable 
estate, now said to produce annually some Rs. 50,000 gross income. 
The lands granted to Dilsukh Rai were not granted as an impartible: 
estate. They are the lands which were mortgaged by Sheoraj Singh: 
to the Bank of Upper India, Limited. In further récognition of his 
services the Government conferred upon Dilsukh Rai the title of 
Raja as a personal distinction. Raja Dilsukh Rat was a saving and 
apparently a penurious man. On his death the estate was unencum- 
bered and he left a large sum of money which he had accumulated. 
The Government also conferred upon Shankar Singh the title of Raja 
as a personal distinction. The title was never made hereditary, and 
although Sheoraj Singh was described in the mortgage deed as a Raja 
he was not entitled to be so described. Raja Shankar Singh borrowed 
considerable sums of money, and died on the 24th August 1891 
leaving debts which he had contracted undischarged. It was to- 
discharge those debts of Raja Shankar Singh, and also some debts. 
which had been contracted by Sheoraj Singh, that the mortgage on 
which this suit has been brought was made by Sheoraj Singh. 

Several issues were raised and tried in the Court of the Subordinate 
Judge: One of those issues arose on a defence of Maharaj Singh that 
at.the date-of the mortgage he was under the age of 18 years, and 
being at that date a minor, was legally incapable of entering into any 
contract or of binding himself or his interest in the estate by his 
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execution of the deed of mortgage as an assenting party to the taking 
of the loan and the granting of the mortgage by Sheoraj Singh. 
Another issue which was tried by the Subordinate Judge related to an 
alternative case which the plaintiff put forward, by which he sought 
to make Maharaj Singh, and his interest in the estate liable for the 
payment of the money due under the mortgage, on the alleged 
ground that it was his duty as a Hindu son to pay with interest 
the money advanced by the Bank of Upper India, Limited, to Sheoraj 
Singh, as that money had been lent by the Bank to Sheoraj Singh to 
discharge the debts which had been ‘contracted by Raja Shankar 
Singh and had been applied by Sheoraj Singh to the discharge of those 
debts. On behalf of Maharaj Singh it was alleged in answer to the 
plaintiff’s alternative case that Raja Shankar Singh had contracted 
those debts for the purposes of immorality, and it was consequently 
contended that there was no duty on his sons to discharge them by 
payment, and that the payment of those debts by Sheoraj Singh out 
of money lent to him by the Bank of Upper India, Limited, for that 
purpose created no liability on Maharaj Singh or his interest in the 
family estate, 

The Subordinate Judge found as a fact that at the date of the 
mortgage, the 28th October 1892, Maharaj Singh was of full age, and 
being apparently under the impression that in obtaining the loan from 
the Bank of Upper India, Limited, and in making the mortgage, 
Sheoraj Singh might be regarded as having acted as the manager of 
the joint Hindu family, the Subordinate Judge dealt with the plaintiff's 
alternative case and found that it was not proved that the debts which 
had been contracted by Raja Shankar Singh had been contracted for 
the purpose of immorality, and exempting certain portions of the 
property which were held by persons who are not parties to either 
of these appeals, made a decree for sale of the rest of the property 
mentioned in the deed of mortgage. With the portions of the property 
which were exempted from sale these appeals are not concerned. 

From that decree of the Subordinate Judge, Maharaj Singh and 
another defendant, the Reverend J. B. Thomas, who is now represented 
by the Reverend Rockwell Clancy, filed separate appeals in the High 
Court. The High Court on a careful and exhaustive review of the 
evidence found asa fact that Maharaj Singh was a minor on the 
28th October 1892, and consequently that the mortgage deed as against 
him and his interest in the estate was void. Although the. High 
Court obviously considered that an inquiry into the origin and nature 
of the debts which had been contracted by Raja Shankar Singh was 
irrelevant in this suit, the High Court reluctantly, and only in view 
of the question possibly becoming material in an appeal from, their. 
decree, carefully considered the evidence bearing on that question, 
and found asa fact that the debts which Raja Shankar Singh had 
contracted had been contracted by him for the purposes of immorality, 
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The High Court allowed the appeal of Maharaj Singh, dismissed the 
suit so far as Maharaj Singh and his interests in the estate were 
concerned, and, by a separate decree allowed the appeal of the 
Reverend J. B. Thomas to the extent of a moiety of the 
property claimed by him. From those decrees of the High Court 
these consolidated appeals have been brought. In support of the 
appeal in which the Reverend Rockwell Clancy is a respondent, no 
argument has been addressed to their Lordships to show that the 
appeal against the decree of the High Court which was passed in the 
appeal of the Reverend J. B. Thomas could be supported if the appeal 
against the decree obtained by Maharaj Singh in the High Court 
should fail. 

Some of the questions which had been considered in the Courts 
below were on behalf of the appellant argued at considerable length 
before this Board, and it was also contended on his behalf that in 
borrowing the Rs. 3,00,000 from the Bank of Upper India, Limited, 
and in making the mortgage of the 28th October, 1892, Sheoraj Singh 
had acted as the manager of the family, and for the benefit and 
protection of the estate, and consequently, as it was urged, that it was 
immaterial whether Maharaj Singh was or was not of full age at the 
date of the mortgage. It will be convenient to deal with that 
contention at once. The contention that Sheoraj Singh had acted as 
the manager of the family in borrowing the Rs. 3,00,o00, and in making 
the mortgage, is unfounded, Evidence, oral and documentary, which 
their Lordships accepted as reliable, proves that Sheoraj Singh, after the 
death of his father Raja Shankar Singh, assumed without authority the 
title of Raja, and asserted that the family estate was impartible, and as an 
imparcible estate had descended to him as the elder son of Raja Shankar 
Singh, and that his brother Maharaj Singh was entitled only to an 
allowance for maintenance. It was in that assumed position as the abso- 
lute owner of an impartible estate, and not as manager of a joint 
Hindu family, that he obtained the loan from the Bank of Upper India, 
Limited, and made the mortgage in favour of the Bank. The mort- 
gage deed was drawn up by an official of the Bank, and in that deed 
Sheoraj Singh is described as Raja Sheoraj Singh Bahadur, mortgagor, 
and it is recited that— 

“the said mortgagor is the absolute owner or proprietor of the 
several villages, lands, hereditaments, and premises hereinafter men- 
tioned, and more particularly described in the schedule hereto attached 
and intended to be hereby mortgaged in possession free from all 
incumbrances save and except being mortgaged and under attachment 
of decrees as mentioned hereinafter . . . and the said Maharaj 
Singh, brother of the said mortgagor has been made a party to this 
Indenture in order to make known his consent and approval to this loan 
being taken, and the said villages, lands, hereditaments, and premises; 
being mortgaged as security for the same, and the said mortgagor 
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doth hereby declare that the said property is absolutely his own and he 
has full power to alienate ‘the same by a mortgage, sale or otherwise, 
and that he has only one brother, the said Maharaj Singh, and no sons 


or any sharer in the said property.” 

In face of that deed it cannot be contended that the Bank of Upper 
India, Limited, lent the money to Sheoraj Singh, or that Sheoraj 
Singh made the mortgage in favour of the Bank as manager of the 
joint Hindu family, which consisted of himself and Maharaj Singh. 
The Bank of Upper India, Limited, made some inefficient enquiries, and 
lént the Rs. 3,00,000 to Sheoraj Singh, not as the manager or even as a 
member ofa joint Hindu family, but in his assumed position as the 
absolute owner of an impartible estate. Sheoraj Singh, on his own 
behalf and in his own interests, and not asrepresenting Maharaj Singh, 
discharged the debts which Raja Shankar Singh had contracted. It 
need hardly be observed that Sheoraj Singh was not an ancestor or a 
predecessor of Maharaj Singh; he was at the date of the mortgage 
merely a co-sharer with his broiler Manaraj Singh in the property of 
the joint Hindu family of which they were members. 

The evidence on the question of Maharaj Singh’s age on the 
28th October, 1892, is partly oral and partly documentary. According 
to the evidence, oral and documentary, which the High Court con- 
sidered to be entirely reliable, Maharaj Singh was born on the 2oth 
December, 1874, and consequently was under the age of 18 years on 
the 28th October, 1892. The Subordinate Judge had treated the oral 
evidence that Maharaj Singh had been born on the 28th October, 1874; 
as the false evidence of perjured witnesses, and had treated the 
documentary evidence as fabricated on behalf of Maharaj singh for 
the purpose of his defence to the suit. Before coming to the conclu- 
sion that Maharaj Singh was bérn on the zoth December 1874, the 
High Court, bearing in mind the adverse comments of the Subordinate 
Judge on that oral and documentary evidence, and with the object of 
ascertaining how far, if at all, the comments and findings of the 
Subordinate Judge were justified, had carefully considered the oral 
évidence of the witnesses, and had examined the documents and 
papers which had been put in evidence. There was some other 
documentary evidence which standing alone and unexplained would 
suggest that Maharaj Singh had probably arrived at the full age of 18 
years before the 28th October 1892. 

The oral and documentary evidence upon nich the High ‘Court 
relied for their finding that Maharaj Singh was a minor when he 
signed the mortgage deed on the 28th October 1892, has been 
criticised minutely and at length by the learned counsel who 
argued these appeals on behalf of the appellant, but their Lordships 
are unable to see any reason for doubting, on the question of the date of 
birth of Maharaj Singh, the evidence of Pandit Ganesh Ram, Pancham' 
Ram, Jhamman Lal Ram Prasad, Ganesha Ram the barber, and 
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the defendant respondent Maharaj Singh. If the evidence of those 
witnesses is believed, Maharaj Singh was born on the zoth 
December 1874. The documentray evidence as to the date of 
birth of Maharaj Singh is in their Lordship? opinion not 
open to suspicion. Pandit Ganesh Ram proved that he prepared 
the zewa or abstract horoscope on the day when Maharaj Singh was 
born, and from it prepared the horoscope which was presented to 
Raja Dilsukh Rai on the day of the Daston ceremony. The zewa and 
the horoscope were put in evidence. The horoscope bears upon it 
in the writing of Raja Dilsukh Rai the name Maharaj Singh which 
Raja Dilsukh Rai gave to his grandson at the Daston. That horoscope 
was produced and examined on the occasion of the marriage of Maharaj 
Singh, and it has been clearly and amply identified as the original 
horoscope relating to the birth of Maharaj Singh. Ram Prasad, who 
with other pandits was called in on the birth of Maharaj Singh to 
prepare a horoscope, produced the almanac in which at the time he 
had entered the birth of ason in the house of Kunwar Shankar Singh 
under the date 12th Aghan Sudi, Sambat 1931, which was the 2oth 
December 1874. Ganesha, who was the family barber, took the news 
of the birth of ason of Shankar Singh from Bilram to Raja Dilsukh 
Rai at Etah, and received from him a present of Rs, 2. Ganesha also 
said in his evidence that on that occasion Raja Dilsukh Rai gave 
Rs. 50 to Balwant Singh for household expenses. The original accounts 
ofthe expenditure of Raja Dilsukh Rai, which according to the 
evidence bear his signature, on the occasions when he examined them, 
show that in December 1874, Rs, 2 were given to Ganesha, barber, who 
brought the news of the birth of a son in the house of Kunwar Sahib, 
who was Raja Shankar Singh, and which show that Rs. 50 was sent to 
Bilram on account of the birth of a son’ in the house of Kunwar Singh, 
who was Raja Shankar Singh. Ganesha, the barber, proved that that 
son was Maharaj Singh, and there is no evidence to show that Raja 
Shankar Singh ever had more than two sons, Their Lordships cannot 
regard that oral and documentary evidence as false or even as open 
to suspicion, In their opinion it conclusively proves that Maharaj 
Singh was a minor when he signed the mortgage deed on the 28th 
October 1892. There is, however, documentary evidence that prior 
to the 28th October 1892 Maharaj Singh had acted as if he was of full 
age. For instance, on the 26th May 1892, Maharaj Singh signed a 
vakalatnama appointing Muhammad Tahir Husain a pleader, as his 
attorney in a suit in which he and Sheoraj Singh were defendants 
and authorising Muhammad Tahir Husain to appear for him, to file 


documentary evidence, and to refer the matter to arbitrators, or to: 


enter into a compromise. In that suit Sheoraj Singh, in his written 
statement of the 26th May 1892, made an allegation in reference to 
section 444 of the Code of Civil Procedure which can be construed 
only as meaning that Maharaj Singh wasat that date a minor. For 
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another instance, in a suit in which Sheoraj Singh and Maharaj Singh 
were plaintiffs, they, on the 13th August 1892, signed a vakalatnama 
appointing Muhammad Tahir Husain pleader, their attorney, and 
authorising him to act for them in the suit. On the other hand, on 
the 19th August 1892 a decree was made in a suit which had been 
instituted on the 14th July 1892, and in which Maharaj Singh had been 
treated throughout as a minor under the guardianship of his brother 
Sheoraj Singh. It is probable that until it became necessary in this 
suit to ascertain the actual date of the birth of Maharaj Singh, neither 
he nor Sheoraj Singh knew his precise age. However that may have 
been, their Lordships find as a fact on the clear and reliable evidence 
to which they have referred, that Maharaj Singh was a minor under 
the age of 18 years when he signed the mortgage deed of the 28th 
October 1892. 

Having found as a fact that Maharaj Singh was a minor on the 
28th October 1892, it is not necessary for their Lordships to consider 
any other issue. This suit has been brought on the mortgage deed of 
the 28th October 1892 by the assignee of that mortgage, and as their 
Lordships have held, that the mortgage was not made by Sheoraj 
Singh as the manager of the family, or in any respect as representing 
Maharaj Singh, and as Maharaj Singh was then a minor, the mortgage 
deed as against him and his interest in the estate was not merely 
voidable, it was void and of no effect, and must be regarded as a 
mortgage deed to which he was not even an assenting party and as a 
mortgage deed which did not affect him or his interest in thé estate. 

Their Lordships will humbly advise His Majesty that the decrees 
of the High Court be affirmed “and these appeals be dimissed with 
costs. < 

Messrs Pyke, Parrott & Co.—Solicitors for the Appellant. 

Mr. D. Grant.—Attorney for the Respondent Rao Maharaj 
Singh. 

The Respondent Rev. B. Clancy did not appear. 

J. M. P. Apbeal dismissed, 


PRESENT : Lord Shaw, Lord Robson, Sir Fohn Edge and Mr. Ameer Ali, 
JADU LAL SAHU AND OTHERS 


D. 
MAHARANI JANKI KOER AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT CALCUTTA. 
Pre-emption, right of—Muhammadan Law—BeharPersuasion of the co-emptor, vendor 
and rendee—Formalities—“ The immediate demand”—TZhe repetition of the 
u demand "— Court of Wards Act (1X of 1879 B, C), Seo, 40— Manager of 
a disqualified proprietor, right of, to perform the formatities—Co-parcenary 
under Muhammadan law—~J vint liability of the vendor and pre-emptor to pay 
Government recenue— Mahal, 
In Behar the right of pre-emption under the Muhammadan law is enforcible 
irrespective of the persuasion of the pre-emptor, vendor and the vendee, 
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Fakir Rawot v. Sheikh Emambañsh (1) approved. 
The Muhammadan law insists that the first formality, technically called “the 
immediate demand ” should be observed by the pre-emptor or some one on his behalf 


i immediately on receipt of the news of the sale, otherwise the right of pre-emption falls 


to the ground. The second forniality consists in the repetition of the “demand” with 
as little delay as possible under the circumstances, in the presence of witnesses either 
before the vendor or the vendee or on the premises, 

`. The manager of a “disqualified proprietor” under the Court of Wards Act, is 
competent to perform the formalities insisted upon by the Muhammadan Law as 
essential preliminaries to the assertion of the right of pre-emption on behalf of the ward 
independently of the provisions of section 40 of that Act, which section, however, 
clothes him with authority to perform the said formalities ; and, therefore, when he has 
performed-the formalities, the validity of his action does not depend upon its subse- 
quent adoption by the Court of Wards. 

_ The joint liability of the vendor and the pre-emptor for the payment of the 
Government revenue assessed on the villages comprised in a mahal constitutes the co- 
parcenary contemplated by the Muhammadan Jaw and the pre-emptor has the right of 
pre-emption in respect of any village comprised in the mahal even though he is not a 
co-sharer in that partioular village. 


Appeal from a judgment and decree of the High Court of Judica- 
ture at Fort William in Bengal dated the 31st January, 1908 (2), 
which affirmed a judgment and decree of the second Subordinate 
Judge of Mozuffarpur dated the 17th September, 1906. 

The facts of the case are sufficiently stated in the judgment of Mr. 
Justice Brett (2) and that of their Lordships of the Privy Council. 

. Mr. K. Brown for the Appellants: Plaintiff has no right of pre- 
emption as it is not alleged and proved that there is any custom among 
the Hindus in this part of Behar giving them such a right. The High 
Court has erred in taking judicial notice of the existence of the custom, 
which .was not established by evidente. The High Court relied on 
Wilson's Digest of Anglo-Mubammadan Law, 3rd ed., p. 376, Art. 351, 
where, on the authority of Fakir Rawot v. Shetkh Emambaksh, (1) it is 
said that the custom of pre-emption is recognised. as prevailing among 
Hindus of Behar. But that case is considered in Kanti Ram v. Wali 
Sahu (3), where it is laid down that there is no judicial finding to the 
effect that the custom of pre-emption is recognised among the Hindus 
of Behar. The right of pre-emption in this case could only exist, if its 
existence is proved by custom: Digest of Anglo-Muhammadan Law, by 
Wilson, 3rd ed., p. 378, Art. 354. The Muhammadan law of pre- 
emption and texts of the Hedaya relating to it are not to be applied to 
a case between a Hindu and a Muhammadan in the British territories. 
Even if the plaintiff and the first defendant were co-sharers in the 
mahal and in the villages comprised therein, they ceased to be such 
when proceedings were instituted under Act V of 1897 (B.C.) and ~ 
partition took place. Any right of pre-emption, if it existed, was 
destroyed by reason of those proceedings and partition: Gobind 
Chunder Goopto v. Raj Kishore Sein (4) and Washed Ali Khan v. 


flunooman Pershad (5). 
~ (1) (1863) B. L, R, Sup. Vol. 35. (3) (1869) 2 B. L. R. 330. 
t2) (1908, I, L. R. 38 Cale. 575. {4) (1870, 14 W, R. 365. 


(5) (1869) 12 W. R. 484. 


<4. Vou, XV.) PRIVY OOUNCIt. 485 


The manager appointed by the Court of Wards had no power to P. 0, 
perform the first ceremony. The lower Court said that his power ` yojo, 
would depend upon the statute under which he was appointed. But 
the Court of Wards Act gives him no such power : See sections 12, 14, 
15, 18, 38, 39, 40, 41, 49,50 and 80. The manager has no power to Janki ‘Koer, 
bind the ward or the ward’s estate by a contract for the purchase ae 
of immovable property: Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri (1). 

The evidence shows that there was delay in asserting the right 
and the plaintiff is not therefore entitled to succeed: Mundo Fershad 
Thakur v. Gopal Thakur (2). 

The manager’s acts ought to have been ratified at once as the 
right could only be exercised without delay, and the plaintiff should 
not succeed for want of immediate ratification: Cunningham and 
Shephard’s Contract Act, roth ed., section 200, p. 438; Dzddzns v. 

j Dibbins (3), Bird v. Brown (4) and Syell v. Kennedy (5). 

Lastly, if the plaintiff has a right of pre-emption as a co-sharer in 
respect of any of the villages in question, such right does not extend to 
more than 16 villages, in which the plaintiff and the Ist defendant 
were co-sharers, ‘Their joint liability to pay the land revenue assessed 
on the villages respectively owned by them, did not make them co- 
parceners under the Muhammadan Law. In the absence of such a co- 
parcenary there is no right of pre-emption. 

Mr. DeGruyther K. C, (Mr E. U. Eddis with him), for the 


nerangi 
ka Lal 


Respondents. 

[Lorp SHaw : We want you to explain the point relating toa - 
t co-sharer.’] e , 

[Lorn Rosson : We will not trouble you about the powers of a 
“manager.” | 


A co-sharer is the same as a co-partner. The essential condi- 
tion is that the person claiming the right of pre-emption must be a co- 
sharer in the property sold. The unit of area for revenue purposes is 
a mahal, which has fixed definite boundaries. A mahal is divided into 
putties, which are again divided into smaller divisions. All persons, 
whose lands are within the boundaries of a mahal, are co-sharers, and 
the right of pre-emption exists, if they are co-owners: See Wilson’s 
Digest of Anglo-Muhammadan Law, 3rd ed., pp. 378 and 379 ; Hedaya 
Book XXXVIII, ch. 1, p. 548; The Oudh Laws Act (XVIII of 
1876), section 9; Foobraj Singh v. Tookun Singh (6), Mahadeo Singh v. 
Mussamut Tunutoontssa (7) and Munna Lal v. are Fan (8). 

[MR. AMEER ALI referred to Shetkh Mahomed Hossein v. Shaw 
Mohsin Ali (9).] 

[Lorp SHaw : It is not necessary to trouble you further.] 


(1) (1911) 15 C. L, J 69. (5) (1889) L. R, 14 App. Cas. 487. 
(2) (1884) I. L. R. 10 Calo. 1008, (6) (1870) 14 W. R. 476. 

(3) (1896) 2 Ch. 348. (7) (1869) 11 W. R. 169. 

(4) (1850) 19 L. J. Ex, 154 ; 4 Ex, R. 786. (8) (1910, I. L. R. 33 All, 28. 


(9: (1870, 6 B. L. R. 41 
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_ P.O. Mr. Brown : In that case I will say nothing more. CG. A. V. 
1912. The judgment of their Lordships was delivered by 
Jadu Lal Mr, Ameer Ali.—The suit out of which this appeal arises was 


4. brought by the plaintiff-respondent to establish her right of pre-emp- 
Janki Koer. tion in respect of certain undivided shares in a number of villages 
March, 29, comprised in Mahal Motihari, situated in the district of Champaran. 

==> The shares in question belonged to a Mahommedan lady named 
Barkatunnissa, the first defendant to this action, who sold the same 
to the Sahu defendants by a deed of sale dated the 28th of July, 1904. 
Barkatunnissa owned an interest in 24 out of the 31 villages com- 
prised in the mahal, whilst the plaintiff possesses shares in 18. The 
vendors had admittedly no proprietary interest in Mahal Motihari 

prior to their purchase from Barkatunnissa. 

The plaintiff claims that as a co-sharer in the mahal she is entitled 
to the 1ight of pre-emption in respect of the shares sold to the Sahus by 
the first defendant. 

Champaran appears to have been part of the Civil Division of Saran 
until sometime after the institution of the suit. The action was 
accordingly brought in the Court of the Subordinate Judge of Saran, but 
owing to the subsequent amalgamation of Champaran with Tirhoot, it 
was tried before the Subordinate Judge of Mozufferpur (the Saddar 
station of Tirhoot) who decreed the plaintiff’s claim, This decree has 
been affirmed by the High Court of Bengal. 

It has been urged on behalf of the appellants that as the right 
claimed is a creation of the Mussulman law, and it is not proved that 
the Mussulman law of pre-emption is in force among the Hindus of the 
district of Champaran, both the.pre-emptor and the vendees being 
Hindus, the action must fail. 

The suit was instituted on the 7th of March, 1905, the Sahu 
defendants filed their defence on the 16th of June, and issues for trial 
were settled on the 27th of September, 1905. It was not, however, 
until the 11th of July, 1906, when, as the learned Judges of the 
High Court observe, ‘the suit was ripe for hearing,’ that the Sahu 
defendants for the first time raised a question as to the existence of 
the right of pre-emption among the Hindus of Champaran. Both the 
Courts in India have, in their Lordships’ judgment rightly, overruled 
the defendants’ objection. 

The law of pre-emption, under which the plaintiff claims the right, 
wasintroduced into India with the Mahomedan Government. The 
Province of Behar, to which the District of Champaran appertains, was 
an integral part of the Mahomedan Empire and consequently it would 
not be surprising to find that in Behar the right of pre-emption is 
enforcible irrespective of the persuation of the parties concerned. 

In the case of Fakir Rawot v. Sheikh Hmambaksh (1), a Full Bench 
of the High Court of Bengal gave judicial recognition to the existence 
of the right of pre-emption among the Hindus of Behar. In delivering 

(1) (1863) B. L. R. Sup, Vol. 35, 
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the judgment the Chief Justice (Sir Barnes Peacock) reviewed the 
earlier cases bearing on the subject, and held that :— 

à . . . aright or custom of pre-emption is recognised as 
DERAH among Hindus in Behar, and some other provinces of 
Western India; that in districts where its existence has not been 
judicially noticed, the custom will be matter to be proved; that such 
custom when it exists, must be presumed to be founded on and 
co-extensive with the Mahomedan law upon that subject, unless the 
contrary be shown ; that the Court may, as between Hindus, administer 
a modification of that law as to the circumstances under which the 
right may be claimed, when it is shown that the custom in that respect 
does not go the whole length of the Mahommedan law of pre-emption, 
but that the assertion of the right by suit must always be preceded by 
an observance of the preliminary forms prescribed in the Mahomedan 
law, which forms appear to have been invariably observed and insisted 
on through the whole of the cases from the earliest times of which we 
have record,” 

In their Lordships’ judgment the decision in Fakir Rawot's case (1) 
is conclusive on the point raised on behalf of the defendants. Their 
abstention from taking the objection in definite and distinct form at 
the earliest stage of the case was, it may fairly be presumed, due to 
the explicit enunciation of the law in the ruling referred to. 

It has also been contended that the formalities insisted upon by the 
Mussulman law as essential preliminaries to the assertion of the right, 
could not be performed by the manager of the plaintiff's estate 
appointed by the Court of Wards. 

It appears that the plaintiff is a “disqualified proprietor” under 
the Court of Wards Act IX of 1879 (B. C.), having been declared to be 
incompetent to manage her property, and her estate is in the charge 
of the Court of Wards. Section 40 of the Act which defines the 
general duty of managers appointed by the Court of Wards provides 
that he “shall manage the property committed to him diligently and 
faithfully for the benefit of the proprietor, and shall in every respect 
act to the best of his judgment for the ward’s interest as if the property 
were his own.” 

The Mussulman law insists that the first formality technically called 
“the immediate demand” should be observed by the pre-emptor or 
some One on his behalf immediately on receipt of the news of the sale, 
otherwise the right of pre-emption falls to the ground. The second 
formality consists in the repetition of the “demand” with as little 
delay as possible under the circumstances, in the presence of witnesses 
either before the vendor or the vendee or on the premises. The Courts 
in India have found that the ceremonies were duly performed by the 
manager in accordance with the prescriptions of the law. Had he 
failed in performing either of the ceremonies, he would have caused 

(1) (1863) B. L, R. Sup. Vol. 35. 
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irreparable loss to the plaintiff, as her right would have been absolutely 
1912, defeated by his laches. In their Lordships’ opinion Mr. Lowis, as 
Jada Lal “anager of the plaintiff's estate, was competent, independently of the 
provisions of section 40 of the Court of Wards Act, to observe the 
pu formalities on her behalf. The sectlon, however, which defines his 
Mr. Ameer Ali duties appears to their Lordships to fully clothe him with authority to 
Pane act as he did; the validity of his action, therefore, did not depend on 
its subsequent adoption by the Court of Wards. In, this. view the 
English cases cited at the Bar have no application to the present case. 
It was also urged that the claim to coparcenary, on which the 
plaintiff’s right of pre-emption was based, arose out of the fact that the 
vendor and pre-emptor were jointly liable for the payment of the 
Government revenue assessed on the villages comprised in the mahal, 
and that this joint liability does not constitute the co-parcenary con- 
templated by the Mahomedan law. This argument seems to proceed 
on a misconception of the land system of India. A mahal is a unit of 
property ; it may consist of one village or of several villages ; it may be 
owned by one or several proprietors who may have an interest in all or 
some ofthe villages comprised in the estate. Their joint liability for 
the Government revenue arises from the fact that they own undivided 
interests in the property ; and that joint liability does not cease in the 
case of any co-sharer until his particular share has been partitioned by 
the Revenue authorities, when the share so partitioned becomes a 
seperate unit of property. 
On the whole, their Lordships are of opinion that the decree of the 
High Court should be affirmed, and this appeal dismissed with costs, 
and they will humbly advise His Majesty accordingly. 


Messrs. T. L. Wilson & Co.—Soliciters for the Appellants. 

Messrs. Sanderson, Adkin, Lee and Eddis—Solicitors for the 
Respondents. 
J. M. P. Appeal dismissed, 
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Before Sir Lawrence Fenkins, K. C. 1. E., Chief Fustice 
and Mr. Fustice Woodroffe. 


In RE Mr. NISITH CHANDRA SEN. 
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ae Catloutta naa Act (TII of 1899 B. C.), Sch. IV, Rr..9, 10—' One individual 

ue person’ meaning of— Wandamus by High Court on public piara ipene Relief 
February 29, ` Aet (L of 1877), Seo, 45. 

aren ` The words “one individual person” in Rules 9 and 10(9) of Sch, IV of the 


Calcutta Munioipal Act means an individual who is himself a member of the joint 
family, or other associations of individuals mentioned therein. It is such individuals 
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only who can be entered on the list of voters and who can represent such joint 
families‘or associations, ete. 

Appeal from the decision of the Hon'ble Mr. Justice Fletcher 
making the Rule absolute. i 

The Rule was obtained by Mr. N. C. Sen, a candidate for election 
as a Commissioner for Ward No. 22, on the Chairman of the Calcutta 
Corporation and it was also served on Babu Priya Nath Mullick, another 
candidate for election as such.Commissioner for the same Ward. 

The facts of the case are set out in the judgment of Fletcher J, 
which-was as follows : 

Fletcher J.—This is a Rule issued under section 45 of the Specific 
Relief Act calling on the Chairman of the Corporation of Calcutta to 
shew cause-why he should not prepare and publish the revised list of 
voters for, Ward No. 22 under Rule 10 of Schedule IV of the Calcutta 
Municipal Act, 1699, by rejecting the applications filed by Priya Nath 
Mullick, ‘a‘candidate for election as a Commissioner for the said Ward 
No. 22 on the first day of January 1912, and why he should not pay 
the costs of this application. Cause has been shewn by the Chairman 
of the Corporation and by Priya Nath Mullick. The point which I 
have to decide is a‘short one, but it is not easy to determine. The 
point’has only to do with a Hindu joint family. (Mr. Chakravarti 
interposes: It is not confined to joint families, but relates also to 
Associations). However that may be, the case has really been argued 
on the footing of a Hindu joint family, but the real point is on the 
construction of Rule 9 of Schedule IV of the Calcutta Municipal Act 
as amended, whether in the case of a company, body corporate, firm, 
Hindu joint family or other association of individuals whose name has 
been entered in the list, the “ one individual person” duly authorised 
in this behalf by such company, body corporate, firm, Hindu joint 
family or association to apply to have his name entered in the list as 
the person qualified to vote or to be elected in behalf of such company, 
body corporate, firm, Hindu joint family or association, must be a 
member of the association, or otherwise. It is said that Priya Nath 
Mullick has obtained a large number of votes under that Rule. The 
sole question is whether the Chairman is authorised to place Priya 
Nath Mullick on the list of electors under that Rule in respect of all 
these votes. In most of the sections of the Act and the Schedule 
thereto, the language is difficult to construe. The Rule in question runs : 

“Ifthe name of a company, body corporate, firm, Hindu joint 
family or other association of individuals has been entered in the 
list, any one individual person duly authorised in this behalf by such 
company, body corporate, firm, Hindu joint family or association may, 
by written notice sent to the Chairman on or before the said first day 
of January, apply that his name be entered in the list as the person 
qualified to vote or to be elected in behalf of such company, body 
corporate, firm, Hindu joint family or association.” nie 
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The other Rule that applies is Rule 10, sub-rule 9 which runs: 

‘Tf no individual person has applied to the C hairman under Rule 
9 to have his name entered in the list in behalf of a company, body 
corporate, firm, Hindu joint family, or other . association of individuals, 
the Chairman may determine what individual person shall be entitled 
to represent such company, body cor porate, firm, Hindu joint family, 
or association. and shall enter his name in the list as the person 
qualified to vote or to be elected in behalf of such company, body 
corporate, firm, Hindu joint family, or association. ” 

These are the two rules which are material and it really turns on 


“ what meaning is to be attached to the word “ individual”. On the one 


side the argument on behalf of the Chair man and Priya Nath Mullick 
is that “individual” means “single”; on the other side, the argument 
is that “ individual ” indicates t hat the person belongs to the “ associa- 
tion &c.”’ 

It has been pointed out by Mr. Mitter that if “individual means 
“single”, then the word "one ” is unnecessary in the drafting and 
that the words “one,” “individual person” and ‘one individual 
person ” all have the same meaning. 

The matter is of considerable difficulty, more especially having 
regard to the proviso of section 38, but I come to the conclusion that 
the two rules taken together only authorise a person, a member of 
the association, &c. to be entered on the list of voters. Itseems to me 
that if you take Rule 10, Sub-rule 9, to mean that the Chairman has 
statutory power to put in the list any man he may meet in the street 
in respect of a Hindu joint family who have not claimed but who have 
not authorised any individual to be placed on the register, sucha 
proposition would require extraordinarily strong words in the stature. 
The matter is of considerable doubt, but the meaning of “ individual” 
as a person belonging toa class is one of the ordinary natural meanings 
of the word, and I think that when we takethe Rule which mention 
“ associations of individual” and in which then follows the expression 
“any one individual person” the rule although unscientific in drafting 
must be read as intending by the words “any one individual person” 
to referto a member of the association, &c. As regards ‘company 
and body corporate” the case may be more difficult. J cannot think 
however that the statute ever intended to authorise the Chairman to 
place on the list of voters as a person qualified to vote or to be elected 
an ‘individual’ who had no connection with the association he was to 
represent and who had not even heard of the association or family. 
I think, as I have already said, the matter is one of considerable doubt, 
but having heard the matter yesterday and to-day I have come to the 
conclusion that unless you can find clear words in the statute which 
would authorise the Chairman under Rule 10(9) to place any person 
he thought fit on the registér as representing a Hindu joint family, 
then Rule 9 must bear a corresponding meaning, that is that the 
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“individual” has got to be a member of the family, association, 
&e. 

In my opinion that i is the only reasonable construction to be put 
on the Rules, though the language of these Rules, is, as I have already 
said, exceedingly obscure. 

The other question which has been raised is as regards section 50 
of the Act which provides that no person shall give more than eleven 
votes in any one Ward. That I don’t think can be gone into on the 
present application. This application relates to the electoral roll. As 
to how many votes a person who gets on the electoral roll is entitled 
to give at any particular election is not now necessary to decide. 
Whether that person can vote in different Wards or in the same Ward 
for more than eleven votes under different qualifications obviously is a 
matter to be decided by the returning officer, if the question arises. It 
seems to me after giving the best consideration I can to the matter, 
that the statute did not intend in the case of a Hindu joint family or 
other association, that one gentleman should get hundreds or perhaps of 
thousands of votes in any one Ward, but it was intended by the statute 
that a member of a Hindu joint family or association might be placed 
on the electoral roll as representing the association or family, and if 
that was not done a further provision was given by Schedule V 
authorising a company or firm to vote by power of attorney which 
might be given in favour of a person who is either a member of the 
family, or association or not. It seems to me that in this case the 
Rule ought to be made absolute, and I make it also absolute, with costs. 

From this judgment Babu Priya Nath Mullick alone appealed. 

Mr. B. Chakravarti (with My. C. C. Ghosh) for the Appellant. 

Mr. B. C. Mitter for the Respondent, Mr. N. C. Sen. 

Mr. S. P. Sinha for the Chairman, Calcutta Corporation. 

The following judgments were inad. 

Jenkins C. J.—Mr. Nisith Chunder Sen, a candidate for election 
as a Commissioner for Ward 22 at the coming Calcutta Municipal 
election, obtained a Rule calling on the Chairman of the Corporation 
of Calcutta to show cause why he should not prepare and publish the 
revised list of voters for Ward 22 under Rule 10 of Schedule IV of the 
Calcutta Municipal Act by rejecting the application filed by Babu 
Priya Nath Mullick, a candidate for election as a Commissioner for 
Ward No. 22 on the 1st January 1912. 

It was ordered that a copy of the order be served on Babu Priya 
Nath Mullick, but no Rule was in express terms issued against him. 

The application made by Babu Priya Nath Mullick was that his 
name be entered in the list as the person qualified to vote on behalf of 
a large number of companies, firms, and Hindu families. 

l _ The Rule was heard by Mr. Justice Fletcher, who made it absolute 
with costs, 
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492 
Orvin. 
1912, 
In re’ 
Mr. Nisith 
Chandra Sen. 


Jenkins, C. 1. 


THE CALCUTTA LAW JOURNAL. (Vor. XV, 


The Chairman of the Corporation has not appealed; nor has his 
counsel addressed.the Court in support of the appeal or complained of 
the order made by Mr. Justice Fletcher. 

"It is objected by the respondent at the outset that Babu Priya Nath 
Mullick has no right to appeat, as the order was not against him, but 
against the Chairman of the Corporation. 

But it is further urged that whether an appeal lies or not, the srai 


of Mr. Justice Fletcher was correct, and it is on this, that an expres- 


sion of our opinion has been specially invited. 

The proposition for which Mr. Nisith Sen contends is formulated in 
paragraph 5 (a) of his petition in these terms: “That the said Priya 
Nath Mullick being a person, foreign to the body corporate, joint Hindu 
family or firm as the case may be, could not be authorised by such 
corporations, Hindu joint family or firm to represent such corpora- 
tion, Hindu joint family or firms,‘ inasmuch as such authorisation 
contravenes the provision of Rule 9 of Schedule IV of the Calcutta 
Municipal Act.” 

He further urges that if Babu Priya Nath Mullick’s application be 
upheld, he will be considerably prejudiced at the ensuing Municipal 
election. 

Nor can there be any doubt as to this, for if Babu Priya Nath 
Mullick’s contention be upheld, then he will, according to his conten- 
tion, be armed with no less than 571 votes which he will be entitled to 
use in favour of his own candidature at the coming election. This, if 
the true view, is a concentration of voting power iu one person which 
it is impossible toregard with favour, and it is difficult to suppose that 
the framers of the Act and the Ryles under the Act could have 
intended such a result, 

But do the Rules on their true construction support Babu Priya 
Nath Mullick’s contention? Mr. Justice Fletcher has held, not, and J 
see no sufficient reason for dissenting from this view. 

. The governing Rule is the 9th ofthose in Schedule IV to the Act, 
and J think it may fairly be said that the expression “any one 
individual person” there found should be read together with, and 
controlled by the expression “ association of individuals” which 
immediately precedes it. 

_ So read, the field of selection for representation would be limited to 
those individuals of which the several associations there indicated are 
composed. 

This view of the Rule would account for the somewhat unusual 


expression “any one individual person,” which would have been 


unnecessary had the words borne the unlimited significance for which 
Babu Priya Nath Mullick contends. 

It moreover gains support from other portions of the Rules, and at 
any rate, provides a safeguard against that plurality of votes claimed 
by Babu Priya Nath Mullick. 
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In the view I take it is unnecessary to pronounce any opinion on 
the competence of the appeal, for in any case it must fail and the costs 
to be paid by the appellant. 

Woodroffe J.—The point appears to me to be clear, though 
doubtless it might have been rendered more so by the insertion of the 
word “ members " as has been done in Rule 4(4) in which case the 
question before us would not have arisen. The question turns upon 
the meaning of the words "any one individual person” in Rule 9. 
The words “any person” would have satisfied the construction for 
which the appellant contends unless, as it is also urged on his behalf, 
the words “an individual” were necessary to exclude the juristic or 
artificial persons included in the term “person” by Rule 1. Under 
that Rule the word “person” includes ;a ccmpany, body corporate, 
firm, Hindu joint family and other association of individuals. I stop 
here to point out in connection with the words “ other association of 
individuals ” that throughout the Rules companies, bodies corporate 
etc., are whether they be correctly defined as such, or not, treated as 
associations of individuals. And the marginal note of Rule 9 under 
discussion runs “ representation of association of individuals.” As 
the word “ individual” is used in the Rules correlatively with associa- 
tion it appears to me to bea strong argument against the appellant 


‘that the words “ one individual ” should appear in Rule 9 unless it can 


be shown that they were necessary to exclude the wider meaning 
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assinged to the term ‘person’ by Rule 1. Under that Rule, however, . 


“person ” only includes a juristic person if there be no repugnancy in 
the context. The words “ one individual” were clearly not necessary 
to exclude juristic persons. In the first place, if there were nothing 
else, one company or body corporate cannot vote for another. Further 
we find the words “any one individual person ” may “apply that his 
name be entered” wording which is obviously inapt if the person 
previously spoken of includes bodies corporate. Further the applica- 
tion is that the name be entered not only as the person qualified to 
vote but also to be elected, a circumstance which goes to show that the 
person spoken of is a member of the association to be represented. In 
my opinion therefore the words “ one individual” were not necessary 
to exclude juristic person under Rule 1 and are, therefore, surplusage 
unless some other force be giventothem. They were in my opinion 
used, to show that the person who was;competent as a representative 
was a person who was an individual or member of the association to be 
represented. It has been said that difficulties might arise on this 
construction with reference to companies and body corporate. It is 
not necessary to decide that case, but dealing with the argument before 
us I do not see that creates a difficulty. For the members of a 
company would be its share-holders and of a corporate {body such 
persons as are defined as such by the Act or Statute, incorporating it. 
Further I consider it to be a strong argument against the appellant’s 
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"CIVIL, contention that the térm ‘individual’ in Rule 9 and in Rule 10 (9) must 


` 


1919; be read in the-samé sense, and, if so, the incongruous results follow 
lan which are indicated in Fletcher J'i: judgment. Lastly, it is of great 


Mr, Nisith. weight against the appellant’s construction that it is contrary to public 

ChandraSen. policy ‘and detrimental to the public interest. It is not in conformity 
' Woodroffe, J. With such intérest that persons should give their votes without reason 
to some stranger before even the nomination of candidates and that 
such -candidate should go to the poll with a large number (in this case 
nearly 600), of votes in his pocket to be cast by him in favour of his 
own candidature, I reserve my opinion'on the question of the right 
of ‘appeal as it is not necessary to deal with the point. I agree, 
therefore, that the appeal should be dismissed with costs. 


S.C. Re ; Appeal dismissed, 








ORIGINAL CIVIL. 


Before Mr.- Fustice Fletcher. 
Crvit. IN RE Mr. ROMESH CHANDRA SEN. 


— Caleutta Municipal Act (TIT of 1899, B. C.), Sch. IV, R. 8—Lodging notice of claim or- 
ie -> objection to voter's list, — Mandamus by High Court against publie officer for non- 
February, 19. &: ak performance of Statutory duty—-Specifie Relief Act (I of 1877), Sec. 45 (e), 
a ‘Under the Calcutta Municipal Act, Schedule IV, R. 8, the notice of any claims and 
objections to the, voter’s list must be filed with the Chairman on or before the Ist 
January, Under section 18 of the Act, the Chairman delegated his duties relating to 
election mattera to the Deputy Chairman, who kept the Election Department open 
both on the.Jst and 2nd January. Some persons instead of filing such notice before 
the Deputy Chairman left‘them with the Secretary to the Cor poration at his private 
residence on.the Ist, and filed them before thé Deputy Chairman on the 2nd January: 
: Held, Such notices were not properly filed as they had not been filed before the 
Deputy Ohairman on the lst January.. 
The omission of a statutory officer to perform his duties as to the settlement of the 
‘Election Roll in the manner provided by the Act amounts to “forbearing to do some- 
thing that is consonant to right and justice” as contemplated in section 45, proviso (e) 
of the Specific Relief Act. In such cases the Court can issue an order in the form’ of 
mandamus.. 


- Rule on the Chairman of the Calcutta Corporation and Mr. I. J: 
Cohen, one of the. candidates for election as a Commissioner. 
Mr. B. Chakravarti (with Mr. H. D. Bose and MAN. sacar) for 
‘the Petitioner. ; 
Mr. B. C. Mitter for the Chairman. 
| Mens. R. Das for Mr. I. J, Cohen. 
“The. facts are fully set out in the judgment of the Court. 
Fletcher J.—This-is a Rule granted under. section 45 of the’ 
Specific Relief Act calling upon Mr. S. L. Maddox, Chairman of the 
‘Caleutta ‘Corporation to show cause why he should not prepare and - 
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publish a revised list of voters for Ward No. 13 of the Municipal town 
of Calcutta under Schedule IV of the Calcutta Municipal Act by 
rejecting the claims, objections and applications filed by Mr. I. J. Cohen, 
Commissioner of the said Ward No 13 on the 2nd day of January 
1912, and by giving effect to the claims, objections and applications 
filed by Mr. Romesh Chandra Sen as if the said claims, objections and 
applications filed by the said Mr. I. J. Cohen were not filed at all, and 
why he should not pay the costs of and incidental tothis application. 
Now the Rules for preparation and publication are contained in 
Schedule IV of the Calcutta Municipal Act 1899, and by the 2nd Rule of 
that schedule it is provided that on or before the 1st day of December 
1908 and thereafter on or before the ist day of December immediately 
preceding each general election, the Chairman shall prepare from the 
registrar of his office a list of persons appearing to be entitled to be 
enrolled in the Municipal election roll as voters of Wards. The list 
shall contain the names of all persons qualified under any clause or 
clauses of Section 37 and the number of votes to which they are 
entitled. Rule 3 makes it a condition precedent as being qualified as 
voters that there should be no arrears of rates and taxes. Then Rule 4 
provides for the arrangement in alphabetical order of the list of voters. 
Then Rule 5 provides for the publication of printed copies of the list 
for public inspection in a conspicuous position at the Municipal Office. 
Rule 6 provides for delivery of printed copies to persons applying for 
same on payment of fees, as may be prescribed bythe Chairman. Then 
‘Rule 7 provides that on or before the 1oth December the Chairman 
shall give notice by advertising in all the local newspapers of the 
publication of the list. Rule 8 provides that every person who. claims 
to have his name inserted in the list as being qualified under any of the 
clauses of section 37, or who claims to be entitled to more votes than 
are allotted to him in the list must, on or before the first day of the 
succeeding month of January, give written notice of his claim to the 
Chairman. Any person whose name isin the list may object to any 
other person, as not being entitled to have his name retained therein. 
Rule 9 provides for representation of companies, associations and joint 
Hindu families. Rule 10 provides that the Chairman shall before the 
1st day of March revise the said list, which he publishes, and he shall 
for that purpose hear in open office the claims, objections and applica. 
tions duly made as aforesaid and shall give three clear days’ notice of 
the holding of the enquiry. 
The point in dispute arises in this case is as follows : The Chairman 


delegated all his duties to the Deputy Cnairman Mr. Goode. Section 18. 
provides that the Chairman has the power to delegate his powers. 


The Deputy Chairman says quite frankly that the office was kept 
open not only on the rst January but also on the 2nd, and he ‘said 
quite frankly that in settling all the lists of voters he did not consider. 
whether the claims were lodged on the Ist or znd. It is quite obvious 


495. 


OIVIbs 


1912, 
wya 
In re 
Mr. Romesh 
Chandra Sen. 


Fletcher, J. 


et pamane 


496. - 


Orvin - 


1912; 
kanan maag 
In re 
Mr, -Romésb 
Uhandra Sen, 


Fletcher, J; 


THE CALOUTTA LAW JOURNAL. [Vou.. XV. 


to my mind that there is nothing in the Act to suggest that the 
Chairman can extend the time beyond the Ist January for lodging 


. Claims or objections. The factsin the present case appear to be as 


follows.. It appears that Mr. I. J. Cohen sent certain claims-to the 
Municipal Office and he says that the messenger returned having. been 
informed, he says, that the Election Department was closed.: It makes 
no difference, whether I accept his-story that he sen t a messenger who 
found the office closed, or Mr. Sircar’s statement. The point is that 
Mr. I. J. Cohen took these claims on the Ist January not to the 
Election Department, but to the private residence of the Secretary to 
the Corporation. Now the Secretary to the Corporation happens to 
live in the same building as the Corporation keeps its office. Perhaps 
the Corporation provides the Secretary with residential accomodation. 
However, that may be, the place where the papers were ludged by 
Mr. I. J. Cohen was not the office of the Corporation, but the private 
residence of the Secretary to the Corporation. The Chairman having 
appointed a certain place known as the Election Department, as the 
office for taking work with reference to the Election of the Corporation 
and that office was opened-on-the rst January. The order of 
Mr. Goode, the Deputy Chairman is asfollows. “ It is admitted that 
Messrs I. J. Cohen and D. G. Cohen, Commissioners of the Calcutta 
Corporation made over a number of applications to Mr, Mukerjee, 
Secretary to the Corporation on the evening between 5 and 6 on the 
1st’ January asking him to receive them as the Election Department 
was closed. Mr. Mukerji received the applications and placed them in 
a box in his office.’ The box was not locked. Next day about noon 
Messrs.. Cohen came to Mr. Mukerji who sent a chaprasz with them 
taking the applications to the Election? Department”. The first point 
is that there is nothing to show that the Sécretary to the Corporation 
is the proper person with whom to lodge the election papers. “The 
person directed by Schedule IV to carry into effect preparations and 
publications of the Municipal Act is a separate Municipal~authority as 
defined in the Act namely, the Chairman of the Corporation, and the 
duties are cast upon the Chairman, and not upon any other authority 
to carry into effect the provisions of Schedule IV. Moreover the evidence 
seems to establish that the Election Office remained open on the 
Ist January till 9 P. m. Then the next point is that the next day 


“about noon Messrs. Cohen came to the Secretary and took these papers 


to the Election Department. It seems to me that on the ordinary 
reading of the : English language the papers were not lodged in the 
Election Department by the Secretary but by Mr. Cohen on the 2nd. 
That being so, it is difficult to see that they were lodged for any 
other purpose than for safe custody with the Secretary on the night 
of the 1st January. In my opinion whether they- were lodged 
for safe custody, or with a view to be lodged in time on the 
ist, the- lodging with the Secretary was not a proper lodging as 
required by the terms of the Act, unless it is shown that the Chairman 
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of the Corporation had authorized the private residence of the Secretary 
to the Corporation as a place where the claims could be lodged. The 


Chairman of the Corporation has a private residence of his own. If it 
were necessary to lodge the papers with the Chairman when the 


Election Office was closed, there was nothing to prevent Mr. Cohen 
going to the Chairman and lodging the papers with him. I think the 
more probable story is that these papers were left with the Secretary 
on the night of the first, and Mr. Cohen came the next day and took 
them to the Election Oce, ani in fact the papers were lodged in the 
Election Office on the 2nd by this gentleman. Then the only question is, 
ought this Court toissue an order inthe form of mandamus? The repre- 
sentation made by the Chairman of the Corporation is that he really 


does not know if he has performed his statutory duties or not. The Chair- 


man does not oppose the Rule being made absolute. Mr. Das raises the 
point that under section 45 of the Specific Relief Act, proviso (c), that it 
has not been shown that in the opinion of the Coure that such doing or 
forbearing is consonant to right and justice. If the omission of statutory 
officer to perform his public duties as to the settlement of the 
Election Roll in the manner provided by the Act is not forbearing to 
do something that is not consonant to right and justice, I do not know 
what is. There can be no standard of right and justice, except to see 
whether the public officer has properly performed the duties cast 
upon him by the statute or not. It seems to me on the representation 
of the Corporation there is no option but for the Court to make this Rule 
absolute, and direct the Chairman to act in accordance with the terms of 
the Rule. The point on which the Corporation has asked for a diréction 
is as to whether these papers lodged with Mr. Mukerji on the Ist were 
properly lodged. I am of opinion that if the facts are as stated in 
Mr. Goode’s order, then these claims, objections and applications were 
riot properly lodged. They were lodged by Mr. Cohen in the Election 
Office on the 2nd January. I accordingly make the Rule absolute. ; 

With regard to costs, the Chairman has acted in good faith. He 
delegated his duties to a junior officer who kept the office open on the 
and and 3rd. This appears to have been a slip, and I do not, therefore, 


. order the Chairman to pay the costs. As against Mr. Das's client, he 


cam: here and fought the Rule but has failed. That being so, I think 
the ordinary rule must apply. I direct Mr, Das’s client to pay the 
applicant’s costs of the Rule. 

Messrs. Ghosh and Kar.—Attorneys for Mr. Sen. 

Mr, M. L. Senx.—Attorney for the Chairman. 

Messrs. Morgan & Co.—Attorney for Mr. Cohen. 
$. G. R. l Rule made absolute. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr, Fustice Teunon. 
KAMALA DASI 


v. 
TARAPADA MUKERJI.* 
Appeal— Execution proceedings—Order—Time when runs, 

In the case of an order quite as much as in the case of a decree, there may be a 
judgment which gives a statement of the grounds upon which the deoree.or order 
is based, Hence a memorandum of appeal preferred against a deoree or order, 
should be accompanied by a copy of the judgment as also by a copy of the decree or 
order as the case may be. In cases of execution proceedings, although there is a 
judgment, an order, that is the formal expression of the decision, is not frequently 
drawn up. In such cases, the concluding portion of ‘the judgment which embodies 
the order, may be treated as the order against which the appeal is preferred. In 
such a gontingengy, it would be sufficient for the appellant to attach to the memoran- 
dum of appeal a copy of the judgment alone and time would run from the date of 
the judgment. When there isa judgment stating the grounds of the decision and a 
separate order is also drawn up embodying the formal expression of the decision, 
copies of both the documents should be attached to the memorandum, and the appellant 
is entitled to a deduction of time taken up in obtaining copies thereof. 

Rule obtained by the Judgment-debtor, Appellant. 
Applications for admission of appeal filed out of time and for stay 
of execution proceedings. 

The material facts and arguments appear from the judgment. 

Babu Dhirendra Lal Khastgir for the Petitioner. 

Babus Foy Gopal Ghosha, Braja Lal Chakravartt and Mohini 

Mohan Chatterjee for the Opposite party. 


The judgment of the Court was delévered by 


Mookerjee J.— We are invited in these Rules to direct chee an 
appeal from order be registered and that proceedings in execution be 
stayed during the pendency of the appeal. The order in question was 
made‘on the 15th May 1909 under section 47 of the Code of 1908. 
An appeal was lodged in this Court on the 18th August, and on the 
assumption that the appeal was out of time, a Rule was obtained calling 
upon the respondents to show cause why the appeal should not be 
registered, Four days after the Rule had been granted, a copy of 
what is described as a decree was attached to the memorandum of. 
appeal, This decree appears to have been signed by the Subordinate 
Judge on the 25th May 1909, and if time is taken to run from 
this date, admittedly no question of limitation requires consideration. 
The question, therefore, arises whether the appellant is entitled to the 
benefit of the subsequent preparation of the decree. l 

Section 2 of the Code of 1908 defines a decree as including the 
determination of any question within the scope of section 47. The 


* Civil Rules Nos, 3407 and 4423 of 1909 in the matter of Appeal from Order No. 
886 of 1909 
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term ‘judgment’ is defined to mean the statement given by the Judge 
of the grounds of a decree ororder, and the term ‘order’ is defined 
to mean a formal expression of any decision of a civil Court which is 
not a decree. It is clear, therefore, that in the case of an order quite as 
much as in the case of a decree, there may be a judgment which gives 
astatement of the ground upon which the decree or order is based. It is 
obvious therefore whether an appeal is preferred against a decree or 
an order, the memorandum ought to be accompanied by a copy of the 
judgment as also by a copy of the decree or order as the case may be. 
Now it frequently happens that in cases of execution proceedings, 
although there is a judgment, an order, that is, the formal expression 
of the decision, is not drawn up. In such cases, the concluding portion 
of the judgment which embodies the order may be treated as the 
order against which the appeal is preferred. In such a contingency, 
it would be sufficient for the appellant to attach to his memorandum 
of appeal a copy of the judgment alone, and time should run from the 
date of the judgment ; where, however, as in the case before us, there is 
a judgment stating the grounds of the decision anda separate order 
is also drawn up embodying the formal expression of the decision, copies 
of both the documents ought to be attached to the memorandum, and 
the appellant is entitled to a deduction of the time taken up in 
obtaining copies thereof. The case of Khirode Sundari Debi v 

Fnanendra Nath Pal Chaudhuri (1) which was decided under the 
old Code is not inconsistent with this-view and is clearly distinguish- 
able. There the learned Judges appear to have held that the judgment 
was the order, becauset the concluding portion of the judgment set 
out in full the order which was subsequently reproduced, without any 
necessity, in a different document described as the decree. Here, 
however, it is quite clear that it was necessary to draw up a separate 
order. By the judgment, the judgment-debtor was directed to bear 
her own costs and to pay the costs of the decree-holder. A separate 
order had, therefore, to be drawn up, setting out the costs of each party ; 
and in fact when we examine the formal order, we find that this has 
been done. In this view, it follows that no question of limitation 
arises, because if the appeal is taken to have been presented on the 
day on which the copy of what is called the decree, but what is in 
reality an order having the effect of a decree, was obtained and 
attached to the memorandum, the appeal is in time. But we desire 
to add that even if time be taken to run from the date of the judgment, 
ample grounds have, in our opinion, been made out to justify an order 
in favour of the appellant under section 5 ofthe Limitation Act. No 
doubt, the affidavit filed in support of the Rule is not as precise as it 
might have been. It is fairly clear, however, that the officer of the appel- 
lant who looked after this litigation was ill for a considerable length of 
time, and the appellant who is apurdanashin lady was thereby placed in 

(1) (1901) 6 0. W. N, 283. 
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a position of considerable embarrassment. The result, therefore, is. that 
‘Rule 3407 of 1909 is made absolute and the appeal is directed to be 
registered. 

Rule 4423 of 1909 calls upon the decree-holder to show cause why 
execution should not be stayed during the pendency of the appeal 
preferred against thé order overruling the objections of the judgment- 
debtor. A large sum of money is involved in this litigation, and in our 
opinion it is not desirable that execution should proceed while-the 
appeal is pending in this Court. At the same time, we think: that 
the decree-holder is entitled to ask that the hearing of the -appeal 
should be expedited. The Rule, therefore, for stay of execution is 
made absolute and execution is stayed during the pendéncy of the 
appeal, As regardsthe appeal itself, we direct that the preparation 
of the paper-book be dispensed with and it be set down for neenng this 
day fortnight. 

The decree-holder is entitled to his costs of these Rules. We 
‘assess the hearing fee at one gold mohur in each case. 


A. T. M. Rules made Pom 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
CORPORATION OF CALCUTTA 


v, 

; PEARY MOHAN ROY.“ 
Valuation—Caleutta. Municipal Act (III of 1899, B. C.), Seo. 182—Small Cause 
Court's jurisdiction—Land, how to be assessed, 

In appeals preferred under section 162 of the Calcutta Municipal Aot, it is com- 
petent to the Small Cause Court Judge to deal with the question of valuation and that 
question alone, As to the manner in which land is to be assessed after the valuation 
has been settled, whether it is or is not to be assessed as vacant land, is a question 
entirely beyond the jurisdiction of the Small Cause Court Judge. 

Rule obtained by the Petitioner. 

Application for valuation of certain premises in Calcutta. 

The material facts and arguments appear from the judgment. 

Babus Mahendra Nath Roy and Baranastbashi Mukherjee for the 
Petitioner. 

Babus Chandra Kant Ghose, Mohini Mohan Chatterjee and Sarat 
Chandra Dutt for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited: in this Rule to modify an order of 
the Small Cause Court Judge of Sealdah passed in an appeal preferred 
to him under section 162 of the Calcutta Municipal Act of 1889. The 


‘appeal related to the question of valuation of certian premises in this 


* Civil Rule No. 4740 of 1909, against the decree of Babu Nistaran Banerjee 
Small Oause Qourt Judge, Sealdah, dated the 15th Septemper 1909, : oe 


- 
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city. The Corporation had valued the land at Rs. 7:694. This valua- 
tion was based on the rate of Rs. 400 for an area of 14 cottahs of solid 
land and the rate of Rs. 300 for an area of 6 cottahs and 5 chataks 
treated as tank-filled-up land. Upon appeal, the Small Cause Court 
Judge came to the conclusion that 5 co tahs ought to be treated as 
solid land and that area ought to be valued at the rate of Rs. 400, the 

remainder in his opinion comprising an area of 15 cottahs 5 chataks 
~ ought to be valued at the rate of Rs. 225. It was quite competent to 
the Small Cause Court Judge to vary the valuation as he did. But he 
proceeded to hold—and this is the portion of his judgment to which 
exception is taken—that it was but reasonable that a certain portion 
of the premises distinctly demarcated should be separated from the 
remainder and assessed as vacant land, and he concluded his order with 
the following observations: “ From the entire area of the holding the 
portion fenced off should be excluded and assessed as vacant land.” 
This part of the order is clearly without jurisdiction. In appeals pre- 
ferred under section 162, it is competent to the Small Cause Court 
Judge to deal with the question of valuation and that question alone. 
Corporation of Calcutta v. Bhupati (1). As to the manner in which 
Jand is to be assessed, after the valuation has been settled, whether it is 
or is not to be assessed as vacant land, is a question entirely beyond the 
jurisdiction of the Small Cause Court Judge. 

The result, therefore, is that this Rule must be made absolute and 
the order of the Small Cause Court Judge modified. That portion of 
the order which directs that certain part of the premises has to be 
` fenced ‘off and should be assessed as vacant land must be expunged. 
The petitioner is entitled to the costs of this Rule. We assess the 
hearing fee at two gold mohurs. 


A. T. M. À Rule made absolute. 
(1} (1898) 1. L, R, 26 Oale. 74. 


APPELLATE CIVIL. 


Before Sir Lawrence Fenbing, E. B.CLE., Chief Fustice 
and Mr. Justice N. Chatterjee. 


TIRTHABASI SINGH RAI AND OTHERS 
v., 
PURNA CHANDRA NAG AND OTHERS.” 

Title suit--Bengal Tenancy” Act ( VIIL of 1885), Sec. 149, scope of—Appeal— Order 
under Sec. 149, Sub-seo (3)— Bengal Tenancy Act (VILL of 1885), Seo, 153. 
‘Seotion. 149 of the Bengal Tenancy Act was introduced for the purpose of 

protecting a tenant against the harassment of litigation consequent on rival claims of 


* Letters Patent Appeal No. 38 of 1910 under section 15, against the decree of 
Mr. Justice D, Ohatterjee in Appeal from Appellate Decree No. 674 of 1908, against 
“the deoree of-Babu Atul Chandra Batabyal, Additional Subordinate Judge of Burdwan, 

dated the 18th December, 1907, reversing that of Babu Hem Uhandra Bose, officiating 
Munsiff, 3rd Court of Burdwan, dated the lst September, 1906. 
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title to the reversion on the tenant's interest. The seotion affords a very simple and 
expeditious machinery, 


: Sub-section (3) of section 149 of the Bengal Tenanoy Act contemplates a suit 
whieh culminates not in a decree, but inan order of a limited kind, an order restrain- 
ing payment out of the money, It is, therefore, an order not finally decisive of the 
substantial rights of the parties, but providing a machinery for the purpose of 
carrying out the scheme whereby it is sought to relieve a tenant from harassment. 

If a third person desires to retain the benefits which the procedure of section 149 
of the Bengal Tenancy Act would secure to him, then he must keep his claim within 
the terms of this section and be content with an order. x 

Semble —An appeal does not seem to lie under section 153 of the Bengal Tenancy 
Act, against an order under section 149. 

Appeal by the Plaintiffs. 

Suit under section 149 of the Bengal Tenancy Act. 

The appeal came on for hearing before Mr. Justice D. Chatterjee 
who delivered the following judgment. 


D. Chatterjee J—In a previous suit brought by the defendant 
No. 1 against the defendants Nos. 2 to 4, the defendants Nos, 2 to 4 
pleaded that the rent was not due to the defendant No. 1 but to the 
plaintiff in this case in whose favour they had in 1292 executed a 
kabuliat in respect of the land in suit. Upon this plea being taken, 
notice was served upon the plaintiff under clause 3 of section 149 of 
the Bengal Tenancy Act, and the plaintiff brought the suit for the 
reliefs contemplated by that section. ; 

The first Court decreed the suit of the plaintiff holding that his 
possession and title by adverse possession was made out. The second 
Court on appeal has dismissed the suit holding that the possession of 
the plaintiff by receipt of rent from the defendants Nos. 2,3 and 4 
extended from 1292 to 1299 and that thereafter the plaintiff had been 
prevented from the realisation of the rent from the defendants Nos. 
2, 3, and 4 by reason of the opposition made on behalf of the 
Maharaja of Burdwan and the defendant No. 1 claiming through the 
Maharaja of Burdwan. The learned Subordinate Judge therefore 
has held that since the title of the plaintiff by adverse possession for 
more them 12 years fails, the plaintiff is not entitled to a decree. 

It is contended in second appeal before me, that the lower 
appellate Court is wrong in that the plaintiff has succeeded in show- 


“ing that he brought the defendants Nos. 2 to 4 upon the land, that 


the defendants were upon the lands under his lease and that the 
defendants Nos. 2, 3, and 4 were estopped from pleading that the 
plaintiff had no title at the time when they obtained their lease from 
him and therefore his possession must be presumed to have continued 
notwithstanding non-payment of rent by the defendants Nos. 2, 3, and 
4 specially because no other persons are found to have received rent 
from the defendants Nos. 2, 3, and 4 so as to operate as an ouster of 


_the plaintiff. ` 


I find, however, from the record that long after 1299 up to which, 
time the plaintif i is found to have enjoyed possession by receipt of 
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rent there was a suit for declaration of title by the Maharaja of 
Burdwan against the plaintiff and the defendants Nos. 2, 3, and 4, 
and .in that suit the title of the Maharaja of Burdwan was proved. 
In this case also it has been found upon investigation by the civil 
Court Amin that the disputed land falls within the Maharaja’s 
property. The title therefore in favour of the Maharaja or any 
person claiming through the Maharaja has been made out. The 
question of title -being thus finally decided between the parties in a 
previous suit, it was hardly open to the Court to hold otherwise. In 
any event the lower appellate Court has found that the title of the 
defendant No. 1 as putnidar under the Maharaja to the land in 
suit has been made out and if that be so, the right to the rent would 
also lie in the defendant No. 1 and the plaintiff would not be 
entitled to an injunction under section 149 clause 3. It is said that 
it is not competent to the Court in a proceeding under section 149 of 
the Bengal Tenancy Act to consider the question of title as a main 
question in issue between the parties. I do not think that that conten- 
tion is well supported by the decisions passed upon that section of the 
Act. On the other hand, the‘section seems to contemplate a procee- 
ding by which the third party to whom notice is given under clause 
3 must come to Court to prove his right to injunction which cannot 
be given unless and until he proves that any right and title possessed 
by him is in jeopardy on account of any action taken by the defendant. 
In order to entitle the plaintiff to an injunction, questions both of 
possession and of title must be gone into. I think in this case both 
the questions have been gone into and found against the plaintiff. 
The appeal therefore fails and is dismissed with costs. 


The plaintiffs then appealed under section 15 of the Letters 
Patent. 


Babus Dwarka Nath Chakravarti and Sarat Chandra Mitra for 
the Appellans. 


Babus Bepin Behary Ghose, Anilendra Nath Roy Chowdhury, Astta 
Ranjan Chatterjee and Gour Chandra Pal for the Respondents. 


The judgments of the Court were as follows : 


Jenkins ©. J.—This appeal arises out of a suit which was 
described to us in the opening by the appellant as one under section 
149, sub-section (3) of the Bengal Tenancy Act, and it was made a 
matter of complaint that the omus was cast on the plaintiff to his 
detriment and to the undue advantage of the defendants. It was 
urged that this operated prejudicially to the plaintiff in this suit and 
it could not have been the intention of the Legislature in enacting 
section 149 to alter the position of the rival parties as to matters of 
proof. This is a forcible argument taken in the abstract, but applied 
to the.circumstances of this case, it has no value. To begin with; I 


failto.see.that there. has been. any such- possession as could have - 
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brought into play the provisions of section’28 of the Indian Limitation - 
Act, having-regard to the findings of the lower appellate Court.” 
Therefore, it seems to me, that in that respect, the plaintiff in this 

case has not been prejudiced, nor the defendants advantaged by the 
course of procedure that has been adopted. That is probably sufficient 

for the disposal of the case, 

But I would point out that while this suit is described as one 
under section 149, sub-section (3), it is more than that. Now, as I read 
the scheme of the Act and section 149 in relation.to that scheme, 
this particular section was introduced for the purpose of protecting. 
a tenant against the harassment of litigation consequent on rival 
claims of title to the reversion on the tenant’s interest. The section 
appears to me to afford a very simple and expeditious machinery. It 
enables a defendant who admits that money is due from him on 
account of rent to plead that this money is due not to the plaintiff 
but to a third person, and to utilize that plea, provided he pays into 
Court the amount admitted to be due. When this is done, notice is. 
to be given to this third person whose title the tenant sets up. Then. 
it is provided in sub-section (3) that “ unless the third person, within 
three‘months from the receipt of the notice, institutes a suit against 
the plaintiff and therein obtains an order restraining payment out of 
the money, it shall be paid out to the plaintiff on his application. ” 
The final sub-section provides that “nothing in this section shall affect 
the right of any person to recover from the plaintiff money paid to. 
him under sub-section (3). Now, I have said that this suit is not one 
exclusively under section 149, sub-section (3), and my reason for so 
saying,is this: sub-section (3) contemplates a suit which culminates not. 
in a decree but in an order of a limited kind, an order restraining 
payment out of the money. It is therefore an order not finally decisive 
of the substantial rights of the parties, but providing a machinery for 
the purpose of carrying out the scheme whereby it is sought to 
relieve a tenant from harassment. Here more than such an order was 
sought. Payment of the money was prayed, and from the issues 
formulated in the suit on which the parties went to trial, it is manifest 
that the contest between the parties was one of title; cases have 
been brought-to our notice for the purpose of determining what is the 
true effect of sub-section (3) of section 149, but in those cases the 
same course has been pursued as inthis; the plaintiff has gone beyond 
the provisions of section 149, sub-section (3) with the consequences 
indicated. Ifa third person desires to retain the benefits which .the 
procedure of this section would secure to him then he must keep his 
claim within the terms of this section and be content with an order. 
It is not for us now to say whether an appeal would lie from such an 
order, but I feel constrained to say that the language of section 153 
does not sustain the argument that an appeal would lie under that 
section. - To. come back to that which is the matter immediately before . 


É 
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us, for the reasons which I have indicated the findings of the lower 
appellate Court appear to me to be conclusive against the claim now 
advanced by the plaintiff appellant : : and, therefore, this appeal must be 
dismissed with costs. 


N. Chatterjee, J.—l.agree, 


A. T. M. Appeal dismissed. 


M WHEE 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
SAYERA BIBI 


£ = 7 Yy i 
BHUTNATH HALDAR.* ; 
Court-fee—Review, application for—Application presented on ninetieth day— Kighty- 
_- ninth day, holiday—Qourt-fees Act (VII of 1870), See, 14, Sch I. Arts. 4 and 5— 
Limitation Act (XV. of 1877), Sec, 5—General Clauses Act (X of 1897), Sec. 10 
—General principle. l 


. Àn application for review of judgment presented on the ninetieth day as the 
previous day was Sunday, should be stamped with a fee leviable on the plaint or 
memorandum of appeal. 


In re Doorga Prosunno (1) and In re Kota (2) referred to. 

- Shahzada Woola Gowhur v, Musst Shah Rukh Sn {3) and Narain v, Banee (4) 
explained. 

To such cases under the Qourt-Fees Act, section 5 of the Limitation Act of 
1877 has no application. Section 10 of the General Clauses Act being applicable 
only to Aots of the Governor-General in Council and Regulations made on or after 
the l4th January, 1887, is inapplicable to such cases, The general principle that a 
party may be taken to have done an act within the prescribed time, if he nas done it 
on the first day the Court is open after the expiry of the holidays within which the 
prescribed time terminated; is inepplicnbien) in view of section 14 of the Court- 
Fees Act, 
© Application for review of judgment. ` 
The material facts and arguments appear from the judgment. 
Babu- Nanda Lal Sircar for the Petitioner. 


The judgment of the Court was delivered by 


Mookerjee T; —This i is an application for review of our judgment 
delivered in an appeal from appellate decree on the 17th December, 
1909., The application was presented on the ninetieth day, but Court- 
fees where paid to the extent of half the amount leviable on the 
memorandum of appeal. The question, therefore, requires considera- 
tion, whether the application is sufficiently stamped. The answer 
depends upon the construction of. Articles 4 and § of Schedule I to the 
Court-fees Act of 1870. Article 4 provides that an application for 
review of judgment, if presented on or after the ninetieth day from 
the date of the decree, must be stamped with the fee leviable on the 
plaint: or memorandum of appeal. Article 5 provides that an application 
` °@ In re Application for Review of judgment in S. A; No 1981 of 1909, 


(1) (1881) 9 O. L. R. 479. (3) (1866) 6 W.R. 19. 
(2) (1885) I-L.. R. 9 Mad. 184. - (4) (1869) 12 W. R. 21 F, B., 4 B, L, R, 32 F, B, 
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for review of judgment, if presented before the ninetieth day from 
the date of the decree, must be stamped with one-half of the fée leviable 
on the plaint or memorandum of appeal. The learned vakil for the 
petitioner argues that as the eighty-ninth day was a Sunday and the 
Court was closed on that account, he has complied with the provisions 
of the law and is entitled to have his application heard although only 
half the Court-fees has been attached thereto. In support of this 
contention he has placed reliance upon the cases of Shahzada Woola 
Gowhur v. Musst. Shah Rukh Begum (1) and Narain Mundul ~. 
Banee Madhub Stircar (2). In our opinion, neither of these cases is of 
any assistance to the’petitioner. In so far as the first of these decisions 
is concerned, it turned upon the construction of section 377 of the 
Code of 1859. That section provides that an application for review of 
judgment shall be made within ninety days from the date of the decree, 
unless the party preferring the same shall be able to show just and 
reasonable cause to the satisfaction of the Court for not having preferred 
such application within the limited period ; if the application be made 
within the period above-mentioned, it shall be written on the stamp 
paper prescribed for petitions tothe Court where a stamp is required ; 
but if made after the expiration of that period, it shall be written on 
the stamp paper prescribed for plaints. The learned Judges who 
heard the case of Shazada Woola Gowhur v. Musst. Shah Rukh 
Begum (1), held that if the application was presented after the 


‘expiry of ninety days from the date of the decree, it might still be 


entertained upon payment of the stamp requisite for an application, 
provided the application was presented on the first open day after 
the expiry of a holiday which included the ninetieth day. It is 
not necessary for us to express any ¢pinion as to the correctness or 
otherwise of this decision, because what’ we have now to do is to 
interpret Act VII of 1870, the provisions of which are materially 
different, because there was no provision in Act VIII of 1859 corres- 
ponding to section 14 of Act VII of 1870. This latter section provides 
that where an application for review of judgment is presented on or 
after the ninetieth day from the date of the decree, the Court, unless 
the delay was caused by the applicant’s laches, may in its discretion, 
grant him a certificate authorizing him to receive back from the 
Collector so much of the fee paid on the application as exceeds the fee 
which would have been payable had it been presented before such day. 
This provision justifies the inference that the Legislature intended 
strict compliance with Articles 4 and 5 and laid down that if a case 
was’ made out for special action under section 14, the Court might pass 
necessary orders for relief of the party not in default. 

In so far as the case of Narain Mundul v. Banee Madub Sircar (2), 
is concerned, it has clearly no application. No doubt, in that case the 
Appieation for review as originally presented was insufficiently stamped, 

ul (1866) 6 W. R. 19. . 12) (1869) 12 W. R, 21 F. B., 4 B. L R. 32 F, B; i 


é 
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but the Court called upon the applicant to deposit the deficit fees, and 
this order was carried out. It does not appear to have been subse- 
quently contended that the application as it originally stood, was 
sufficiently stamped, and that was undoubtedly not the question referred 
for the decision of a Full Bench. We must consequently hold upon a 
true construction of Articles 4 and 5 of the Court Fees Act, 1370, 
that the application presented to us is insufficiently stamped. The 
view we take is supported by the decision of this Court in the case of 
in re Doorga Prosunno Ghose (1) and by that of the Madras High Court 
in the case of Jz re Kota (2). Wesee no reason whatever to dissent 
from the view taken in these two decisions. 


We may add that section 5 of the Limitation Act of 1877 has 
obviously no application to cases under the Court-fees Act of the 
present description. It is equally clear that section 10 of the General 
Clauses Act of 1897, is of no assistance to the petitioner, because it is 
applicable only to Acts of the Governor-General in Council and Regula- 
tions made on or after the 14th January, 1887. Nor can it be contended, 
in view of the provisions of section 14 of the Court-fees Act, that the 
general principle is applicable that a party may be taken to have done 
an act within the prescribed time if he has done it on the first day that 
the Court is open after the expiry of the holidays within which the 
prescribed time terminated. The petitioner must, therefore, deposit 
the deficit Court-fees in the course of this day. 

[The deficit Court-fees were paid in the course of the day; the 
application for review was then heard on the merits and dismissed. An 
application was thereafter made for refund of half the Court-fees under 
section 14 of the Court-fees Acte That application alsoiwas refused.] 

A. T. M. Petitioner ordered to deposit the deficit Court-fee - 
I Application dismissed, 
(1) (1881) 90. L. R. 479. (2) (1885) I, L. R, 9 Mad. 184. 





Lomamanta 


Before Mr. Fustice Caspersa and Mr. Fustice Doss. 
MAHARAJA MANINDRA CHANDRA NANDI 


v. 
KASHI CHANDEA BAKSI AND OTHERS.* 
Rent, abatement of —Diluvion— Abatement, plea of—Burden of proof—Amalnama, 


Where the tenants asserted an interchange of potta and kabuliat, it was incumbent 
on them to produce their potta and to make out the plea of abatement on the ground 
of diluvion. 

An amalnama mentioned that settlement was granted for five years only, but 
there was a stipulation that there would be measurement of the jote and that a fresh 
settlement would be entered into on the basis of the area so ascertained. The docu- 
meut also stated that potta and kabuliat had been exchanged. No papers containing 

* Appeal from Appellate Decree No. 1387 of 1907, against the decree of B., H. 

Nicholl, Esq , District Judge of Rungpur, dated the 26th March, 1907, affirming that of 


Babu Kanti Chandra Mukherjee, Subordinate Judge of Rungpur, dated the 26th 
June, 1906. 
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O1viL. any proviso in the later agreements dealing with the question of diluvion were produced 


1909. by the tenants : 
l gka . Held, that the tenants were not entitled to any relief on the ground of diluvion. - 
a ein Appeal by the Plaintiff. 
Kashi. ~ Suit for rent. 
re: ' - The material facts and arguments appear from the judgment. 
‘*Babus Ram Charan Mitter and Sarat Chandra Mitra for ` the 
Appellant. ; 


Babu Hara Chandra Chakravarti for the Respondents. 
The judgment of the Court was delivered by 


Caspersz J.—This is an appeal in a suit by the plaintiff landlord to 
recover arrears of rent for the years 1309 to 1311 on the basis of an annual 
jama amounting to Rs. 1,005-as. 8 for 1292 bighas 6} cottas of land. 

The defence is that the quantity of land in the defendant’s yote 
is far in excess of 1,292 bighas 6} cottas, namely, that it amounts to 
¥,517 bighas 4‘cottas. The written statement further asserted that the 
potta and kaduliats had been exchanged between the parties and that 
the jotedars defendants were entitled to a considerable reduction of 
rent on account of diluvion so much so that the annual rental could not 
be reckoned-at more than Rs. 300. 

On the application of the defendants, a commissioner was ap- 
pointed, and his report has been accepted in the judgments of both the 
Courts below; in other words he found that the defendants’ jote had 
suffered very considerable diminution on account of diluvion. Both 
the lower Courts have given effect to the plea of diluvion and passed 
a decree in general accordance with the defence. 

In second appeal it has been urged gn behalf of the plaintiff landlord 
that, in terms of the ama/nama dated the 25th Sravan 1269, the defen- 
dants are not entitled to claim any abatement whatsoever ; secondly, 
that the Courts below have made out a new case for the defendants ; 
thirdly, that the non-existence of one of the mouzas, included in the 
defendants’ jose, namely, Bazar Gopinathpur, long before the date of 
the amalnama having been proved and admitted, the defendants are 
not entitled to any futher reduction of rent in respect of that mouza; 
and /ast/y, that the plaintiff has been unjustly saddled with the costs of 

. the local enquiry. 

We have examined the ama/nama in detail, and it is ; certainly 
impossible to resist the conclusion that as regards the period of 5 years 
then in contemplation between the parties, it ‘was stipulated that the 
tenants should not be entitled to claim any deduction whatever and 
that the lessees should not be able to raise any objection to the aba- 
dharit (settled) jama. With the exception of this amalnama, there 
is no sort of written agreement in evidence between the parties. The 
tenants having asserted an interchange of otta and kabuliat it was 
incumbent on them to produce their foffa and to make out the plea of ~ 
abatement on the ground of diluvion. The- amalnama mentions that. 
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settlement is granted for five years only ; but there is a stipulation that 
there will be measurement of the joče and that a fresh settlement will 
be entered into on the basis of the area so ascertained. The document, 
also, supports the statement made by the defendants that potta and 
kabuliat have been exchanged ; and, if so, there must have been some 
proviso in the later agreements dealing with the question of diluvion 
by the river Teesta. But owing to the non-production of these papers, 
we are led to the conclusion that the defendants have not succeeded in 
showing that, in respect of the three years in suit, they are entitled to 
any relief on the ground of diluvion, 

It is consequently unnecessary to discuss the second and third 
contentions raised in second appeal. 

With regard to the item of costs, both the lower Courts are 
clearly in error in thinking that the local enquiry was made at 


the instance of the plaintiff. The application was made by the defen-' 


dants, and, having regard to their plea, it could not have been made by 
any other party. 

The appeal must, therefore, succeed and the suit for the rents of 
1309 to 1311 must be decreed with costs in all the Courts including 
the costs of the local investigation. The claim for damages at Rs. 25 
pér cent. is not pressed, but, in lieu thereof, interest is allowed at 12 
per cent. per annum on the arrears of rent. 


A, T. M. Appeal allowed : suit decreed. 


CRIMINAL APPEAL. 





Before Mr. Fustice Harington and Mr, Fustice Breit, 
; RATI JHA 


v. 
KING-EMPEROR.* 


Using as genuine forged document— Indian Penal Code (Act XLV of 1860), Sec. 471 = 
Sanction, tf can be granted to an agent—Sunetion, grant of, by successor in office 
~~ Document, filing of, if user. 

A landlord, whose seat was counterfeited, is entitled to authorize his agent to obtain 
sanction to prosecute and to prosecute in respect of the wrong which was done to 
him in counterfeiting bis seal. It is not needed that the sanction should be granted 
to a person who was one of the parties to the case in which the receipt was produced, 


. - A sanction is valid if granted by the successor in office of the Judge or Magistrate’ 


before whom the offence was committed, 

“A document, after being tendered to the witness, was initialled by the trying 
Magistrate and placed on the record by him after having been handed to the muktear 
by a person for the purpose of being used in the case; i 


Held, that this was a sufficient user within the meaning of seotion 471 of the Indian 
Penal Code. : 


kd Oriminal Appeal No. 579 of 1911, against the order of W, Vincent, Esq., Sessions: 


Judge of 'Mozufferpur, dated the 10th May, 1911, 
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Appeal by the Accused, , 

The accused was convicted under section 471 of the Indian Penal 
Code and sentenced to five years’ rigorous imprisonment, 

The material facts and arguments appear from the judgment. 

Babu Gour Chandra Pal (for Babu Ambica Chandra Das) for the 
Appellant. 

Mr. Sultan Ahmed for the Crown. C. A. V. 

The jucgment of the Court was as follows : 

The appellant in this case was convicted of an offence under 
section 471 of the Indian Penal Code and sentenced to five years’ 
rigorous imprisonment. The document on which the charge of using 
a forged document was founded was a receipt for rent and the occasion 
on which the appellant used it was at a trial in which he was one of 
the defendants on a charge of rioting. The land in respect of which 
the riot took place was a piece of land of which he wished to take 
possession, and, in the course of the hearing of the criminal case against 
him, the receipt for rent in question was produced by him and handed 
to his mukhtear who then handed it to a witness who was asked 
whether it was a receipt for rent granted by the landlord in favour of 
the present appellant who‘ was then one of the prisoners at the trial. 
The witness said it was not genuine; but notwithstanding that, the 
document was initialled by the Magistrate who was trying the case and 
was filed as one of the documents produced on behalf of the defendant. 
On these facts, the appellant was convicted, as has been stated, under 
section 471 of the Indian Penal Code. 

The learned vakil who appeared on behalf of the appellant in this 
Court took four points on behalf of his client : 7rsz, that the trial was 
bad because the sanction on which it was held was invalid; secondly, 
that there was nothing to show that the receipt was a forgery ; thirdly, 
that the receipt was not used within the meaning of the Code, and 
lastly, that the sentence was too severe. 

With regard to the first point, the sanction was granted to the agent 
of the landlord whose seal was alleged to have been counterfeited 
on the rent-receipt. The learned vakil argued that the sanction ought 
to have been granted to a person who was one of the parties to the case 
in which the receipt was produced, namely, the rioting case. That 
contention finds no support from any of the provisions of the Code of 
Criminal Procedure, and we do not agree withit. It appears to us 
that the landlord whose seal had been counterfeited was perfectly 
entitled to authorize his agent to obtain sanction to prosecute, and 
to prosecute in respect of the wrong which was done to him in 
counterfeiting his seal. 

Then, it is said that the sanction was invalid on another ground, 
because it was not granted by Mr. Davidson who heard the rioting case 
but by his successor. But it has been decided by the Courts that a 
sanction is valid if granted by the successor in office of the Judge or 
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Magistrate before whom the offence was committed. The first point 
taken, therefore, fails. 

The second point taken is that there is nothing to show that the 
receipt was forged. The evidence as to that is that of the zemindar 
himself who comes into the box and pledges his oath that the seal 
which appears on the rent-receipt is not the seal used in his office. A 
specimen of his own seal has been produced and a comparison shows 
that the seal on the rent-receipt produced by the appellant, though 
it resembles that used by the landlord, differs from it in some small but 
- material points. Further the landlord says that the genuine receipts 
granted in his zemindari were on printed forms and this one was a 
receipt on plain paper. It is argued by the learned vakil that there 
was another seal which was in use before 1905 and that that seal was 
affixed on the rent-receipt in question by a deceased farpardaz of the 
landlord for the purpose of cheating the appellant, Not only is there 
no evidence that any such seal ever existed, but it is in evidence that 
there was no seal at all in the zemindart at that time, because the 
landlord deposes that there was no seal before 1905 when the present 
seal was procured, and, further, the contention of the learned vakil is 


open to this observation that, if any other seal was ever used previous 


to 1905, it was quite easy for the appellant who was before 1905 a 
tenant of the land to produce receipts bearing the seal which he alleged 
was in existence then: but no such receipt was produced and the 
evidence shows that no such seal ever existed. The karpardaz who is 
alleged to have granted the receipt is dead and so could not be called 
to deny the aspersion made on his character. 

The third contention is that the receipt was not used. What 
happened was that the receipt was produced by the mukhtear and 
handed to a witness, and, though that witness did not prove it, it 
nevertheless went to the file after being initialled by the trying Magis- 
trate. It appears to us that this constituted user. The learned vakil 
cited the case of Ambika Prasad Singh v. Emperor (1), as an authority 
for the proposition that the filing of a document is not user within the 
meaning ofthe Act: but the case he cited, when the judgment comes 
to be looked at, does not support that proposition. That case was one 
in which the receipts which were alleged to be forged were entered into 
alist and it appears from the report that what was filed was this 
list of the documents which was filed with a statement made on behalf 
of a third party. The filing of a list of documents is not the same thing 
as the filing of the documents themselves. There was no filing of the 
forged document in that case which would bring the accused within the 
Act. Inthe present case the document was tendered to the witness 
and then it was initialled by the trying Magistrate and placed on the 
file by him after having been handed to the mukhtear by the appellant 
himself for the purpose of being used in the case. In our view, that is 


t 


(1) (1908) I. L. R, 35-Cale, 820, ; 4 
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a sufficient user and the conviction under section 471 of the Indian 
Penal Code is right and cannot be disturbed. 
As to the fourth question, we think that the sentence may properly 


- be reduced. The offence is no doubt a serious one; because it is an 


offence which must have been committed after preparation, and not an 
offence committed under pressure or sudden impulse. But, on the 
other hand, it is to be observed that the document was produced in 
the course of a criminal trial in which the appellant was one of the 
defendants, and the primary intention which he had, was to get out of 
the difficulty which he had got into in consequence of the riot and 
the circumstance after all, the document was not supported by the 
-production of perjured evidence of its genuineness may be taken into 
account in mitigation of punishment. On these grounds, we think 
the sentence may with propriety be reduced, and we reduce it from five 
years’ rigorous imprisonment to three years’ rigorous imprisonment. 
Subject to this modification in the sentence, the appeal will be 
dismissed. 


A. TM. Appeal dismissed : sentence reduced. 
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Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
PIKA BEWA 


. v. | 
KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), Secs, 302,304 A—Administering drug without 
due care and caution, 


If a man intentionally commits any offenoe and conseqnences beyond his. imme- 
diate purposes result, the result is not to be attributed to mere rashness ; if knowledge 
could not be imputed, still the wilful offence does not take the character of rashness, 
because its consequences have been unfortunate, but aots probably or possibly involving 
danger to others which in themselves are not offences may be offences within the 
meaning of section 304A of the Indian Penal Code and kindred sections, if done without 
due care to guard against dangerous consequences. 

The mere administering of a love potion or drug which a person thinks might be 
beneficial is notin itself an offence; but when itis supposed to have effect upon 
persons with whom the paramour of the acoused had enmity, and when she administers 
it without due care and caution or any enquiry as to what it really is, her act falls 
within seotion 304A of the Indian Penal Code, 

Appeal by the Accused. 

Conviction under Sec. 302 of the Indian Penal Code. 

The material facts and arguments appear from the judgment. 

Babus Fyotis Chandra Hazra and Debendra Nath Kumar for the 
Accused. 
. Mr, Orr for the Crown. 


The judgment of the Court was as follows: 
This is an appeal and reference from the judgment and sentence 


- *Criminal Appeal No. 118 of 1912against the ‘order, and Criminal Reference No. 6 
of 1912 by the Sessions Judge of Cuttack. 
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of the learned Sessions Judge of Cuttack who agreeing with-one-assessor CRIMINAL. 


and differing from the other, has found the accused Pika Bewa. guilty 
of murdering her husband and mother-in-law by aconite poisoning and 
sentenced her to be hanged by the neck till she is dead. 

‘In the first place, with regard to the reference on. the capital 
sentence, it is clear that such sentence cannot be carried out inasmuch 
as there is doubt whether the accused person is or is not pregnant. 
But in the view which we take of the case, this will become immaterial. 
It is proved to our satisfaction that these two persons died of aconite 
poisoning, and that another man Dasu the younger brother of the 
accused’s husband very nearly met his death and was apparently saved 
by the-decoction of various local simples which was given to him first 
of all by a beggar and subsequently by a sorcerer or charmer. We 
would observe that it would have been most important to examine 
these persons more carefully as to their knowledge of simple poisons 
like aconite and opium and the drugs that they are in the habit of 
using as antidotes to these poisons. When the antidote of irritant 
poisons would necessarily be something of a very opposite character 
to the antidote in a case of narcotic poisoning, and it does not appear 
that when these persons were summoned they knew anything more 
than that the deceased was suffering from symptoms of poisoning, and 
they say they took the drugs with them. While we are on the subject 
of defective investigation in this case, we may mention that Bhai Behara’s 
wife was a most important witness who certainly ought to have been 
examined. There are many other points which ought to have been 
cleared up so asto leave it without doubt that this woman had 
knowledge that what the Sonthaleand Maguni are alleged to have given 
her was an irritant poison. Now the only evidence as to this is Pika’s 
own statement to two villagers whom the Judge and one of the 
assessors appear to us to have rightly believed, the witness Amras 
P. W. 9 and witness Hari Saha P. W. 10. They are also corroborated 
by witness No. 11. “Udai Narayan Singh, who says that the accused 
identified one Kuanaria Manjhi as the person who had given her 
medicine ; Kuanaria at first denied giving the accused anything, but 
afterwards admitted it.” 

. Now itis in evidence that the accused returned to her home in 
the night of the 15th November and the murder took place in the 
evening of the 16th. On the morning of the 16th, there is evidence 
to show that she went to visit Maguni and in the afternoon of the 
16th Maguni came to her husband’s house, and from the evidence of 
Dasu, witness No. 3 for the prosecution it would appear that notwith- 
standing the known intrigue between Maguni and Pika, Maguni was 
on visiting terms with the whole family. We can have no doubt that 
whatever poison was administered to the deceased was administered 
‘through the instrumentality of Maguni and some Sonthal whom he got 
hold of, to supply the poison. The woman’s own statement is that she 
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did not know that it was poison!; she thought it was some charm to: 
procure the love of her husband and her mother-in-law who had been 
treating her badly. This statement may not seem to be very credible; 
but it is all the evidence we have ; and when the accused’s own state- 
ment isto be relied upon it must be taken as a whole and nothing can be 
read into it which is not found within the four walls of the statement. 
We must, therefore, as far as this woman’s guilt is concerned, accept her 
statement that she, at the instigation of Maguni, obtained some powder, 
the character of which she was ignorant of and mixed it with pumpkin 
curry which she knew would be eaten by her husband, her mother-in-law 
and her husband’s brother Dasu with whom she also appears to have 
been on unfriendly terms. The fact that she herself only ate plain 
tice and gave her child only plain rice is a very suspicious circumstance 
against her. She must therefore at any rate have been aware that she 
was-committing something dangerous in administering some drug 
which had been given to her by a man whose relations with her make 
him an enemy of her husband; and this we think is undoubtedly a 
rash and negligent act within the meaning of section’ 304A. If she 
had.known that the substance she was administering was an unlawful 
substance, that is to say poisonous substance, that would have . made a 
specific offence, and in that case, section 304A would not apply. Ifa 
man intentionally commits any offence and consequences beyond his 
immediate purposes result, the result is not to be attributed’ to mere 
rashness ; if knowledge could not be imputed still the wilful offences 
does not take the character of rashness, becduse its consequences have 
been unfortunate ; but acts probably or possibly involving danger. to 
others which in themselves are not offences may be offences within the 
meaning of section 304A and kindred sections, if doné without due 
care to guard against dangerous consequences ; and this was the view 
which was taken by the Madras High Court in Nrdamarti Nagabhusha- 
nam (1) which was approved by this Court in os case of pat aka Vs 
Ketabdi Mundul (2). 


Now the mere administering of a love potion or drug which a 


person thinks might be beneficial is not in itself an offence ;: but when 


it is supposed to have effect upon person with whom the paramour of 
the accused had. enmity, and when she administers it without due care 
and caution or any enquiry as to what it really is, hér act certainly falls 
within section 304A. 

We think that the conviction under section 302 cannot be allowed 
to stand as the accused is entitled to the benefit of the doubts which wa 
have already adverted to. But we think that she is certainly guilty under 
Section 304A. We think that it has been shown that she is a woman 
of abandoned character and richly deserves a tore severe punishment 
than we are able to give her under’ that section. We, therefore,’ direct 


(1) (1872) 7 Mad, H. O. R, 119. o 
(2) (1879) I. Le B. 4 Oale, 764, a ey 
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that she be rigorously imprisoned for two years under section 304A, 
which is the maximum sentence which the law allows under that 
section. The conviction and sentence under section 302 are set 
aside. - 

Conviction under section 302 set aside: 


A. T, M. Accused convicted under section 3044. 
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Indian Penal Oode (Act XLV of 1860), Seos, £06, £17—Criminal breach of trust— December, 6. 


‘Cheating—No fraudulent intention, but mere illegal demand, not sufficient. 

The accused, who was the landlord of the complainant, sent for-the latter, and 
on the’ latter appearing, demanded payment of rent. The complainant left for 
home to fetch money requesting the accused and his gomastha to have in the mean- 
time his dues worked out and have dakhilas written, He returned soon with, Rg. 90 
and paid the same to the acoused, who drove him away refusing to give dakhilas or 
return the money unless and until Rs, 25 more were paid to make up the sum, the 
said amount having been deducted towards a swadeshi subscription : 

Held, no criminal offence was committed. 

Khoda Bua x. Bakeya Mundari (1) distinguished, 


Rule obtained by the Accused. 

The accused was convicted under sections. 406 and 417 of the Indian 
Penal Code and sentenced to pay a fine of Rs. 300 by a Deputy 
Magistrate of Midnapore upon the following findings of fact : 

“The complainant holds under Kumeda Charan 20 bighas of land 
both swanam: and benami. Thetwo have been on bad terms and 
litigation has been going on between them for the last 3 years. The 
landlord accused repeatedly refused to accept the rent offered and 
sent for the complainant tenant at different times. But on the day 
of occurrence the complainant was sent for by the accused by a naga; 
and payment of rent was asked for when the former appeared before 
the latter immediately. The complainant left for home to fetch 
money requesting the accused and his gomastha to have in the mean- 
time his dues worked out and have dakhilas written. He returned 
soon with Rs. 9o and paid the same to Kumeda Charan who drove 
him away refusing to give dekhzlas or return the money until Rs. 25 
more had been paid to make up the sum of Rs. 90, the said amount 
of Rs. 25 having been taken towards a swadeshi subscription,” 

imi isi ainst the order of Babu Gopal 
gae Das, ap a oe oe See 13th June 19}], affirmed on 


appeal by the Sessions Judge of Midnapore on the th July 1911. 
(1) (1905) I. L. R. 32 Cale, 941. 
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CRIMINAL, -.The accused thereupon appealed tothe Sessions Judge -who-affirmed ° 


“1911, the conviction and sentence. 


oe . The accused thereafter moved the High Court and obtained this 
-- Kumeda 
: e Rule. f - 
-King- Babu Manmatha Nath Mukersee for the Petitioner. 
Emperor. 


—" «=. Babu Sris Chandra Chowdhury for the Crown. 
The judgment of the Court was delivered by 
Holmwood..J.—We are of opinion that the Rule in this case 


must be made absolute. The case of Khoda Buksh (1) goes as far as 
the law could possibly be taken in the direction of misrepresentation 
by conduct. In that case there was however positive conduct subse- 
quent to the receiving of the mortgage money to ‘show fraudulent 
intention, wiz, the return of a bogus unstamped bond to an illiterate 
messenger. Here the transaction was between the principals and 
there was no subsequent misrepresentation, only an illegal demand. 
Sia The case does not, in our opinion, come within the purview of the: 
criminal law. 
The conviction and sentence, we set aside, and the fine, if paid, must 
‘be refunded. a 
M. N.M. i Rule made absolute. 
(1) (1905) I. L. R. 32 Cale, 941. 
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¿70 o CRIMINAL APPEAL. 


‘Before Sir Richard Harington, Bart., Sir Asutosh Moskerjee, Knight, 
Fudges and Mr. Fustice Gaspersz. 


PULIN BEHARY DAS AND OTHERS : 
Vv. 
KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), See. 121A— Waging war, conspiracy to commit 
offence of —Legal affice, de facto holder of, acts of— De facto aficer, pre-requisites 
of—De facto doctrine—Sanction by de facto oficer—Criminal Procedure Code 
(Act V af 1898), Sees. 196, +04—Sanotion, validity of —Indict ment or information 
for conspiracy, what to contain—Statute employing broad and conprehensive 
language descriptive of general nature of offence—Complaint, what to contain— 
Jurisdiction—~ Proceedings, legality of— Proceedings void ab initio—Criminal Pro- 
cedure Code (Act V of 1898), Seo, 5387(a)—Penal Code (Act XEV of 1860), 
Sees, 121A, 123, charges under, if can be legally joined—Charges, withdrawal of, 
if permissible—Courl's inherent power to mould procedure—Document}, admis- 

. sibility of—Book of objectionable character, presence of—Seditious literature, 
presence of —Conspiracy, criminality of—Overt acts, criminality of—Acts of 
person, admissibility af, as against other persons—Accomplice and spy—Conspi- 
racy, how proved—Associations, when said to be connected—Conspirator, acts of 
one, when evidence against others. 


Per Moohkerjee J,—The acts of one, who, although not the de jure holder of a legal 
office, wag actually in possession of it under some colour of title or under such conditions 
as indicated the acquiescence of the public in his actions, could not be collaterally 
impeached in any proceeding in whioh such person was not a party. 

Parker v, Kett (1) and R. v, Bedford Level (2) referred to. 

‘The two fundamental pre-requisites to the existence of a de facto officer are, (e) 
the possession of the office and the performance of the duties attached to it, and (6) 
colour of title, that is, apparent right to the office and acquiescence in the possession of 
it by the public. 

The de facto doctrine was introduced into the law as a matter of policy and 
necessity, to protect the interest of the public and the individual where those interests 
‘were involved in the official acts of persons exercising the duties of an office without 
being lawful officers. The doctrine in faot is necessary to maintain the supremacy of 
the law and to preserve peace and order in the community at large. 

Per curiam.—Where the sanction under section 196 of the Code of Criminal 
Procedure was granted by the de facto Local Government and the cognizance of the 
case was taken by the de facto Sessions Judge, it was not open to a party to question 
collaterally the legality of the conviotion upon the allegation that the Local Govern- 


‘ment was irregularly constituted and the Sessions Judge irregularly appointed. 


Where the persons to be prosecuted were named and the sections under which 
they were alleged to have committed offences as also the period of their activity were 
speoified, the mere circumstance that those persons were not described as members of 


‘the revolutionary society, the existence whereof was sought to be established at the 


trial, did not affeot the validity of the sanotion, ae 

Per Mookerjee J.—In accordance with the general rule in criminal prosecutions, 
an indietment or information for conspiracy must contain a statement of the facts 
relied upon as constituting the offence, in ordinary and concise language, with as much 
certainty as the nature of the case will admit. 

* Criminal Appeal No. $26 of 1911, against the decision of W, S, Coutts, Esq , 
Additional Sessions Judge of Dacca, dated the 7th August, 1911, 

(1) (1693—1701) 1 La. Raym; 658, - > _- (2) (1805) 6 East. 359. 
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If the statute employs broad and comprehensive language descriptive of the general 
nature of the offence denounced, the complaint should embody a partioular statement 
of the facts and cir umstances. 

` Per ouriam.—If the Court has acted without jurisdiction, the legality of the 
proceedings cannot be sustained, 


Per Harington J,--To make the whole proceedings void ab initio, it is necessary 
for the accused to show that there was no complaint before the Magistrate and the 
Magistrate had no other course but to refuse issue of process on the ground that he had 
nó jurisdiction under the law to issue such a process. It is not enough to say that the 
materials which the Magistrate had before him were meagre or even insufficient, for if 
the Magistrate had jurisdiction to issue prooess, the trial would be perfectly regular 
even if the Magistrate had exercised that jurisdiction on insufficient materials, 


Emperor v. Lalit Mohan (1) distinguished. 


Per curiam. Where the sufficiency or legality of the complaint was not brought up 
to the High Court for consideration before the completion of the trial in the subordinate 
Courts, but on the basis of the complaint, the enquiry proceeded before the Magistrate 
and after commitment by him, the Sessions Judge elaborately tried the case with the aid - 
of assessors, it was no Jonger competent to the accused to invite the High Court to set 
aside the convictions on the ground that the complaint was materially defective. A 


. oase of this description is completely covered by cl. (a) of Seotion 537 of the Code of 


Criminal Procedure. 


el ee a ts i ot 


An application for withdrawal of charges to whioh exception has been taken can 
be allowed and the Court has inherent power to make an appropriate order. 


Per Mookerjee J- Both civil and criminal Courta have inherent power to mould 
the procedure, subject to the statutory provisions applicable to the matter in hand, 
to enable them to discharge their functions as Courts of Justice. 

Lathi play standing alone cannot be treated as evidence of a conspiracy to 
wage war, 

In order to make the documents, fa) found at the premises of the Association, 
and (b, found in the possession of individual accused persons when their residences 
were searched, admissible, one of three conditions has to be satisfied, viz.: (1) a 
document may be proved to be in the handwriting of an accused person, by com- 
parison with an admitted or proved specimen of his handwriting, in the light of the 
testimony of expert witnesses : (2) a document may be proved to be in the possession 
of an accused person ; (8) a document may be admissible as falling within the scope 
of section 10 of the Indian Evidence Act. 


The mere circumstance that a book of an objectionable character is present in 
the library of an individual or of an association, does not necessarily justify the 
inference that the teachings of the book are approved and adopted by persons who 
have access to it, 

The presence of seditious literature indicating violent hatred and animosity 
towards British Government and containing inspirating calls to arms for the sub- 
version by force of Rritish rule and for the destruction of the “ oppressor,” written by 
members of the association, is an important element furnishing a clue to their 
tendencies and designs. 

The criminality of the conspiracy is distinct from and independent of the crimi- 
nality of the overt acts, 


When persons have been taken into custody and are in a condition which makes 
it impossible for them to act in aid or furtherance of the conspiracy, that is, when so 


-far as they are concerned, the conspiracy has come to an end, the acts of persons who 


were members of the conspiracy and who are still free to act in pursuance thereof, 
are not admissible as against them; these ucts can no longer be deemed the acts 
of co-conspirators, 


(1) (1910) 35 0. W, N. 98. 
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There is a distinction between persons who enter into a conspiracy for the sole 
purpose of detecting and betraying it, and others who concur fully in the criminal 
designs for a time and join in their accomplishment, till, from alarm or from some 
other cause, they turn upon their former associates and give information against 
them. These latter persons may be truly called accomplices, There is not on the 
part of such | persons an original purpose of discovering the secret designs of the 
conspirators and of disclosing them for the benefit of the public, which is the vital 
element in this class of cases. 

The fact that out of fear or repentance, persons subsequently transform them- 
selves into spies and informers, does not render corroboration unnecessary and the 
corroboration which is needed isof the same extent and character as in the case 
of accomplices, 

The prosecution is not obliged to prove that the persons accused actually met 
- and laid their heads together and after a formal consultation came to an express 
agreement to do evil. On the.contrary, if the facta as proved are such that the jury 
as reasonable men can say there was a common design and the prisoners were acting 
in concert to do what is wrong, that is evidence from which the jury may suppose 
that a conspiracy was actually formed, 


R, v. Brown (1) followed. 


It is from this point of view that overt acts may properly be looked to as evidence 
of the existence of a concerted intention ; indeed, the conspiracy is usually closely bound 
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up with the overt acts, because in many cases, it is only by means of the overt acts that | 


the existence of the conspiracy can be made out. But the criminality of the conse 
piracy is s independent of the criminality of the overt acts. 

In order to connect one association with another, it has to be established that 
there was an agreement, which is the gist of conspiracy, between the members of 
the parent society andthe alleged branch, Such inference may be justified by the 
surrounding circumstances. 

It is not necessary to establish by direct evidence that the accused persons did 
enter into an agreement to conspire. 

The criminality of the conspiracy lies in the concerted intention, and once 
reasonable grounds are made out for belief in the existence of the conspiracy amongst 
the accused, the acts of each conspirator in furtherance of its object are evidence 
against each of the others; and this, whether such acts were done before or after his 
entry into the combination, in his presence, or in his absence. 

Appeal by accused persons, thirty-five in number, 

The accused were convicted under section 121A of the Indian 
Penal Code and sentenced to transportation for life and varying terms 
of rigorous imprisonment. 

The material facts and arguments appear from the judgments. 

Messrs. C. R. Das, N.C. Sen and Babu Bhupendra Chandra 
Guha for the Appellants. 

Messrs. W. Garth, B. C. Mitter, E. P. Ghose, N. Gupta and 
Babu Manindra Lal Banerjee for the Respondent. C. A. V. 

The judgments of the Court were as follows : 

Harington J.—In this case 35 persons appeal against the decision 
of the learned Additional Sessions Judge of Dacca convicting them 
under section 121A of the Indian Penal Code, and against the sentences 
varying from transportation for life to rigorous imprisonment for 3 


years passed on them on that conviction. In the lower Court 44. 


persons were placed upon their trial: of these 8 were acquitted; one of 
(1) (1863) 7 Cox, O, O. 442, 


April, 2, 


” 
>, 
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CRIMINAL, those convicted has not appealed and is said to have become insane. 
1912. The,remainder are the appellants before us. 

ene WAL ate, as shortly as possible, the case for the Crown is that the 
ae A ehary first appellant Pulin Behary Das founded an association known as the 
_King- Dacca Anusilan Samity, that that association had branches or similar 
Emperor associations affiliated to it throughout Eastern Bengal, that the object 
Harington, J. for which the association was formed was for the purpose of bringing 
ware about revolution by force of arms and depriving the King. of the 
sovereignty of British India, that the appellants were the members of 
the association and that they had agreed amongst themselves to 
promote the revolutionary object with which the association - was 
formed : that having associated themselves for this purpose, they have 
committed_an_ offence under section 121A of the Indian Penal 
Lode. l 
~~ Of the appellants some admit and some deny their connection with 
the Dacca Anusilan Samity. Those who admit their connection 
contend that the object with which the Dacca Anusilan Samity was 
formed was not merely an innocent object but that it was a laudable 
. one, viz, that of improving the physical and mental condition of the 
“Bengali race. They contend that the other societies which the prose- 
cution says were afhliated to the Dacca Anusilan Samity were in fact 
independent societies and had no revolutionary or unlawful object in 
view. 
_ The assessors who have delivered their opinions at some length 
disagree with the Judge in thinking that the object of the Samity was 
revolutionary: one assessor has considered the question as to which 
of the appellants are connected with the Society. When the appeal 
was called on, the learned counsel for the appellants took certain 
‘preliminary objections which may be properly disposed: of before thé 
facts of the case are dealt with. He contended, fêrsi, that there was no 
f complaint within the meaning of sections 4 and 190 of the Code of 
Criminal Procedure, and that, therefore, the proceedings were void 
ab initio, because the Magistrate had no jurisdiction to initiate them. 
In the second place, he contended that if there was a complaint, it was 
not lawfully authorised under section 196, Criminal Procedure -Code. 

His ¢hird point was that there had been misjoinder of charges. 
The third point may be very briefly dispgsed of. The prisoners were 
charged under séctions 1 A, 122 and 123 of the Indian Penal Code, 
It was argued that a charge under section 123 could not be legally 
joined with_one under_section 121A. Į da “not agree with “that 
contention. The chargé under section 121A is that of conspiring to 
wage war against the King and to deprive him of the sovereignty of 
British India and .overawe by means of criminal force or show of 
criminal force the Government of India. Now in furtherance of that 
conspiracy, the persons engaged therein may actively conspire or they: 
may collect arms or they may conceal the existence of their conspiracy: 
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from the authorities. All these acts, if done, are in furtherance of the 
one transaction, and, therefore, may clearly be charged against these 
persons under sections 235 of the Criminal Procedure Code, and the 
prisoners may be tried at one trial for all these offences. But had 
there been any doubt at all in reference to this matter, it would have 
been set at rest by the decision of this Court in the case of Barindra 
Kumar Ghose v, Emperor (1), in which this point was raised and 
decided adversely to the contention of the appellants. Mr, Dass says 
that the contention was withdrawn in that case. But that of course 
cannot be done and no conviction which was bad in law could be 
allowed to stand because the counsel for the appellant desired to 
withdraw the objection in point of law. No doubt, the point was not 
pressed in that case; it was rightly not pressed, because there was 
nothing in it and it was an idle waste of time to argue it, In any case, 
we should be bound by the decision, and with that decision, we respect- 
fully agree. In this case the objection has peculiarly little force because 
the charges under sections 122 and 123 were not pressed and no 
judgment was asked for or given in respect of them. 

The first point, namely, that there was no complaint on which 
the Magistrate was entitled to issue process was very strongly pressed 
upon us. The word “complaint” as defined in section 4 of the 
Criminal Procedure Code is an allegation made orally or in writing to 
a Magistrate with a viewto his taking action under the Code, that 
some persons, whether known or unknown, have committed an offence ; 


and under section 190, a Magistrate may take cognizance of any offence 


upon receiving a complaint of facts which constitutes such an offence. 
Then comes section 196 which provides thar t-verratn Cases Ses, inter alia, 
charges under sections 121A, 122 and 123 of the Indian Penal Code, 
unless the’ complaint is made by order of, or under authority from, the 
Governor-General in Council, or the Local Government, or some officer 
empowered by the Governor-General in Council in that behalf, the 
Magistrate shall not take cognizance of it. Next comes Chapter XVI 
prescribing what the Magistrate is to do on taking cognizance and 
what he is to do before he is entitled to dismiss the complaint; and 
then follows Chapter XVII dealing with the commencement of 
proceedings. The first section of the latter chapter, namely, section 
204 provides that if in the opinion of the Magistrate taking cognizance 
of an offence, there is sufficient ground, the process must be issued. I 
pause here to observe that it is not open to the appellants to contend 
that the Magistrate exercised jurisdiction vested in him under section 
204 wrongfully or issued a process on an insufficient complaint. To 
make the whole proceeding void ab zzz¢zo, it is necessary for them to 
show that there was no complaint before the Magistrate and the 
Magistrate had no other course but to refuse issue of process on the 
ground that he had no jurisdiction under-the law to-issue such a 


(1) (1908, L, L. R, 37-Calo, 407; 
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process, It is not enough to say that the materials which the 
Magistrate had before him were meagre or even insufficient, for if the 
Magistrate had jurisdiction to issue process, the trial would be 
perfectly regular even if the Magistrate had exercised that jurisdiction 
on insufficient materials. The materials which the Magistrate had 
before him consisted of a sanction authorising one Babu Mon Mohan 
Chakravarty to prefer a complaint against 47 persons for offences 
under sections 121A, 122 and 123 of the Indian Penal Code, and a 
petition of complaint signed by Mon Mohan Chakravarty who said that 
he had reason to believe that the 47 persons have amongst themselves, 
and together with other persons known or unknown, conspired to wage 
war against His Majesty the King and to deprive His Majesty of the 
sovereignty of British India, and they had collected arms and had 
otherwise prepared to wage war with the intention of either waging 
war or being prepared to wage war against the King, and have further 
concealed that intent to facilitate the design to wage war against the 
King. There is also an examination of Mon Mohan Chakravarty in 
which he proved that he had been directed and authorised by the 
Local Government to prefer a petition of complaint against these 47 
persons and identified the signature of the Secretary which appeared 
on the sanction. Besides these documents, there was another sanction 
and a petition of complaint relating to 7 other persons, and a third 
sanction and a petition of complaint with regard to another individual. 
Similarly there was an examination of Mon Mohan Chakravarty on 
solemn affirmation in which he proved these two sanctions and 
complaints. The last two petitions of complaint recited the first 
sanction and complaint and stated that the complainant had received 
sanction to prosecute other persons complained against for the same 
offences. It has been urged that on those materials the Magistrate 
had no jurisdiction to do anything and ought to have refused to issue 
any process at all. Amongst the cases cited by the appellants was that 
of Emperor v. Lalit Mohan (1). 
WETAN Na akan nirna semerang 

But that was a case in which the name of the prisoner had been 
omitted possibly by accident from the complaint made before the 
Magistrate. It was there held, and quite rightly held, that there was 
no complaint before the Magistrate in respect of the person whose 
name had been omitted, and it was held that the fact that his name 
appeared in the sanction was not sufficient to give the Magistrate 
jurisdiction when there was no allegation before him that the person 
whose name was in the sanction had done anything at all. \That 
case is quite distinguishable from the present one, because in that case 
the materials which the Magistrate had before him did not speak of 
any offence having been committed by that one particular person. 
In this case the question is whether on the materials before him the 
Magistrate had or had hot jurisdiction to act. } 


(1) (1910) 18.0, W. N, 98, 
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In my opinion he had jurisdiction, and I think, that on the GRIMINAT. 
materials he had before him, it cannot be said that there was no allega- 1912, 
tion that the persons against whom process was asked, had committed 
an offence. The appellants did not take any steps to set aside the E 
Magistrate’s order on the ground that on the face of it the materials Saree 
on which it was made, were insufficient. They have proceeded to ones 
trial. the point is not one which affects the fairness ofthe trial in any Harington, J, 
way. It is not open to them now to object to the issue of process 7 
unless they can shew that there was no power to issue itj and that 
they have failed to shew, 

The second contention on the part of the appellants is that the 
complaint was not lawfully authorised: he says the sanction was too 
vague, and that even if not too vague, it was granted by an officer 
who had no power to grant it. This contention was founded on an 
objection which, in my opinion, is not open to the appellant. It is 
conceded that a sanction was given by the Local Government under 
section 196 of Criminal Procedure Code. This was in form a proper 
sanction, There is nothing in the contention that it was too vague. 

But it is argued that the statutory powers under which the Lieutenant- 
Governorship of [Eastern Bengal and Assam was created did not enable 
the Government of India to create a new province comprising the 
territory which was included in the old province of Bengal. As at 
present advised, I am not prepared to say that the powers of the 
Government are limited as the learned counsel contends. But I 
purposely forbear discussing the statutes or dealing with the arguments, 
because in my opinion, the question is one which we cannot go into 
as it is nota ground for interfering with the decision in the case. 
The fact that the sanction was given by the Local Government under 
section 196 is not disputed. The Local Government is and has been 
for years the de facto Government of the province, is admitted. The 
appellants do not seek to challenge the granting of the sanction nor 
the appointment of the officer by whom the sanction was granted. 
But they contend that the Government of India had no power to 
create the Local Goverment. All acts, therefore, done by the Local 
‘Government, ater alia the granting of sanction, are bad. The 
argument of the learned counsel cannot be limited to the power of 
‘the Local Government to grant sanction under section 196 of the 
Criminal Procedure Code. If the Local Goverment cannot grant a 
sanction because the Governor-General in Council has no power to 
create a Local Government capable of granting sanction, then it 
follows that the Local Government cannot exercise any of the other 
functions of the Government, it cannot appoint Judges or Magistrates 
and the Magistrates who were duly appointed by the Local Government 
had no power to commit, and the Judge deriving his authority from the 
same source, had no power to try the case, Jt isto be observed that 
this point was not taken on any motion before this Court, and it only 
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comes to this Court after the trial is over and the judgment given. 
On the face of them the proceedings are perfectly regular. The point 
is not one which under the ancient practice in English Courts would 
have been raised by a writ of error. It, in-no way, touches the fairness 
of the trial or the merits of the case. No authority has been cited to 
support the proposition that it is open toa prisoner who has been 
convicted to dispute the right of the de facto Government to exercise 
the powers of Government. Although the industry of counsel has 
failed to produce any case bearing on this point—it does appear that 
in the time of the Protectorate, an attempt was made to question the 
tight of the de facto Government to levy duties, in a motion for a 
habeas corpus on behalf of one Coney who was imprisoned for 
rion-payment of them. The contention was of course at once over- 
ruled : and the case does not appear to have found its way into any 
of the authorised Reports. . ‘fn the absence of any authority to the 
contrary, I am prepared to hold that this question is not open in an 
appeal preferred by the prisoner against his conviction: and. that a 
person who has been convicted is not entitled to question in appeal 
the right of the de facto Government of the province to exercise any 
of those powers which a Government may lawfully exercise. } ii 

I now proceed to deal with the facts of the case. It is hot disputed 
on behalf of the appellants that in fact a society known as the Dacca 
Anusilan Samity was established. It has been proved and has not 
been contested that the persons who entered that society were bound 
by vows to observe the most stringent rules of discipline. Although 
the fact that the society was established is admitted, thereis a dispute 
between the prosecution and the defence as to the time when it came ` 
into existence. The contention of the Crown is that the partition of 
Bengal in October 1905 gave rise to considerable feeling of discontent 
amongst the Hindu inhabitants of the newly formed province of 
Eastern Bengal and Assam, and that this feeling of discontent was 
utilised by certain persons who desired to bring about a revolution for 


‘the purpose of fomenting discontent against the Government and 
‘for the purpose of introducing into the province the design of 
subverting the Government by force. It is alleged that one Bepin 
‘Chandra Pal and P. Mitter came to Dacca shortly after the partition 
‘had been accomplished: that they made speeches calculated to 
‘stir up the indigation of the audience and then called on the persons 
“who were present to take a vow to sacrifice their lives for their 


country. Amongst those who responded to this call’ was Pulin . 


“Behary Das. Subsequently he established, it is said, in Dacca a 
National School for the benefit of some boys who had been expelled 
‘from the Collegiate School for some misbehaviour with regard to 
‘partition. The National School was eventually established next door 


to the house at 50 Wari where Pulin resided, and there it is said, that 


“Pulin came to instruct thé youths in martial exercises “with lathies, 


ta 
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swords and daggers with the object of forming the association which CRIMINAL, 


afterwards became -known as the Dacca Anusilan Samity. Shortly 1912. 
after it was started, in other places in the province and during the Pulin Behary 
years 1906-07 the movements spread. There was an affray between v. 
some Hindus and Mahomedans at so Wari in November 1907, in aane A 
respect of which Pulin and some members of the association were —~ 


convicted. In 1908 the owner of 50 Wari gave Pulin notice to silat ih 
vacate the premises. The Samity then moved to 452 South Maisundi 
which is also known as “ Bhuter Bari.” Paulin occupied the house 
immediately behind it, On the roth August, 1908, the Samity 
premises were searched with respect to some suspected offence under 
the Arms Act. On the sth November another search was made which 
is stated to have been confined to certain documents which, a boy, said 
to have been kidnapped, had alleged, were to be found on the walls, 
On the 15th of November, a thorough search of the premises was 
made and vast number of documents and books were seized amongst 
which were many documents of a revolutionary character. In Decem- 
ber, 1908, Pulin was deported and the Samity was declared to be an 
illegal institution: and from that time the Samity ostensibly ceased 
to exist. Between the months of June, 1908, and September 1910, a 
number of serious crimes were committed. There were four very 
serious cases of dacoity, two accompanied by murder, There were two 
cases-of simple mtirder and there were cases of offences under the Arms 
Act and under the Explosive Act. The prosecution alleged that these 
offences were committed by members of the Dacca Anusilan Samity 
or its affiliated associations in furtherance of the design of subverting 
the British Government. The, appellants contend that the crimes to 
which I have referred, have no connection whatever with the Samity. 
They do not content themselves with saying that the evidence has not 
established that the Samity was for unlawful purposes. They go 


further and say that it was formed for the physical improvement of the 
people of Bengal and the. actual stimulus which brought about the 


formation oF the Society was the oppression which the Hindus.in 
Eastern Bengal suffered at the hands of the Mahomedans_during the 

| years 1906-7.—A™ considérable amount of evidence has been dealt with ) 

nfor the purpose of establishing the allegation of the appellants that 
there were in fact disturbances between the Mahomedans and the 

| Hindus in the month of March, 1907, when the Nawab went to Comilla. 

i All these disturbances, riots at Comilla and Jamalpur, combined to raise 
in the minds of the Hindus a considerable apprehension of ill-treatment 

~ by the Mahomedans. It is contended on the evidence that there was 
introduced into the minds of the Hindus, a belief that they would not 
receive the assistance and protection which they were entitled to _ 
expect from the authorities,and that in this state of apprehension _. “ 
and panic in which they were, they collected and formed associations ‘ 
for the purpose of encouraging /atkť play in order that they might be 
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CRIMINAL, in a position to hold their own in case of an apprehended attack by the 
1912, Mahomedans. Notwithstanding the very great mass of evidence which 
Na is gone into and the care with which it has been discussed by the 
eau A learned Judge in the Court below, I cannot help thinking that it is 
King- really very much beside the point. Whether the Samity was started. 
Emperor, í ‘ 
oe solely in consequence of the efforts of the revolutionary party to 
Harington, J, utilise the discontent created by the partition for the furtherance of 
kii their object or whether the fact that disturbances took place in 
Eastern Bengal and Assam, was the occasion of the formation of the 
Samity, does not really seem to meto touch the point. The real 
question at issue is what was the object of. the Samity at the time 
when the premises_w were searched, Was it, as Palin says in his state-| 
ment, an association of which the chief object was to establish all 
nationality of the Bengalis and to secure their physical and mental 
improvement, or behind all this, was there the ulterior object of over- 
throwing by force the Government of India, a purpose to which this 
establishmént of the nationality of Bengalis and their mental and 
physical improvement could be advantageously utilised 2 To my mind 
the object of the Society is to be ascertained not only by an examina- 
tion of the evidence of those persons who have been members of it but 
by careful examination of the documents admittedly appertaining to the 
Society, such as, its rules, its vows and the documents found in the 
possession of the Society and its members, and by an examination of 
the oral testimony as to what is done by the persons who belong to 
the Society. 

The evidence on this branch of the case consists first, of docu- 
mentary evidence, secondly, of oral testimony. The documentary 
evidence can be divided into two classes of documents: first, those: 
documents which have been described as official documents of the . , 
Samity, and secondly, books and papers belonging either to the Samity 
Library or to the members of the association. The oral testimony 
consists, first, of evidence of witnesses who belonged to the Samity and 
have given information with regard to it ;.and, secondly, of witnesses 
who speak to alleged acts., These are said to have been committed by, 
the members of the Samity in pursuance of the object which it sought 
to obtain. 

The most important evidence is that which is to be found in the 
documents which admittedly belong to the Samity, These documents 

‘ware: the Unity leaflet, the Paridarsak, the Adya and Antya vows, the 
rst and second BEN vows, a series of rules which appears in a 
ocument headed Notification, Duties of Secretaries, another document 

which is described as a Copy of the Rules, the Village notes and the 
paper inviting opinions as to the proposal to divide Bengal into 
divisions forming central Samities to superintend the branch Samities. 

The Unity leaflet which was found at the search of the Samity 
premises, is of the nature of an essay by Pulin inculcating importance 
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of obedience to the leader. It shows how impossible it is to be saved CRIMINAL. 


from pending dangers and mishaps, if there be a lack of unity of force 1912. 
and if each individual is guided in his action by his əwn independent ban ia 
opinion. It is impossible, according to this leaflet, to.secure national 5: ú 
and social freedom unless the individual freedom is surrendered to the King- 
hands of the leaders. And it ‘commends that whoever the leader Spero, 


might be, his order must be carried out with a spirit of reverence and Harington, J. 
without cavil. T iii 
The next document, Paridarsak, ts one of great importance. It is 
written by Pulin and several copies of it have been found. It is 
headed “To proceed to work after reading this work 5 times with 
attention.” Ic is an essay on the formation of a Samity and indicates 
what, in the writer’s views, is necessary for this purpose. It begins by 
pointing out that “the attention of the people of the locality must be 
gradually drawn towards our object.” It points out the necessity of 
unity and obedience to one leader, of vows and of hard and fast rules 
without which at no time a powerful body or military organisation can 
be formed, that it should be ascertained whether any new Samity has 
been formed without the writer’s knowledge, and arrangement should be 
made for its supervision, that it should be ascertained whether members 
who are playing in a Samity have taken prescribed vows, that if any 
member of the Samity included in the writer’s has been teaching plays 
to any one who has not taken vows, an attempt must be made to 
remedy this, that steps must be taken against faction which comes into 
existence against the Samity, that if any one by deception learns play 
without taking vows, arrangement should be made for complete des- 
truction of his knowledge. Enquiry is to be made in villages as to 
whether the work is being carried out ; important information is to be 
sent to the Secretary of the Samity, not by post but by special 
messenger ; the Samity is to have no open relation with the popular 
and outward Swadeshz, as it is against its principie to mix up in quarrels, 
dispute or litigation, Unless, it says, the foreigners and the foreign 4 
King ’are driven out, it is impossible altogether to drive out foreign} 
goods. It is proper for each individual memper to use Swadeshi goods! 
as much as is possible. Tne writer then goes on to discuss why Mussal- 
mans are not admitted into the Samity. In his view, they are” 
untrustworthy. He says " when entire Mussalman race is against us, it 
will not be particularly profitable to us if one or two Mussalmans join 
our band.” Then there is a remarkable passage in these words: “If À 
it so happens that all Mussalmans grow violent against the Hindus, or 
if they join with the English, and if the parents and relatives of the $ 
Mussalmans who have joined our band stand against us, then what ` 
course will all these Mussalman members adopt is a question to be 
considered by both sides.” And it goes on to say, “it will not be of 
any good to us, if two or four Mussalman students come and play lathi 
with us and then go away ; they will simply go away with a knowledge 
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ORIMINAG, of some'of our secret mantras. But if these Mussalmans who-are in, 
1919, ° Sympathy with us can make their society fall in with our views and 


puli Bet can, above all, make arrangements for the entire prevention of cow- 
nan eda killing, then it is possible for all parties to secure benefit- and welfare — 
King- in all respects.” It contemplates that the Mussalmans would become 


HEPATO submissive to the Hindus, and while pointing out that it is improper to 


Harington, J. court their friendship, it concludes by saying that in no circumstance 
. would it be proper to show hostile feeling kaka or to deal unjustly 
\(with the Mussalmans as a nation,” 

Following this document, come the Vows. The Adya or preliminary- 
vow binds the person who takes it never to separate himself from the 
Samity, to warn the authorities if there is anything antagonistic in the 
Samity, to resolve to work out the welfare of the country, to absolute 
obedience to the authority and not to teach the art of Jah? play to any 
one who is not a member of the Samity. The next vow, the Antya, 
binds the members of the Samity not to divulge any internal matter of 
the Samity to any one or to discuss this matter unnecessarily, The 
member is to be absolutely obedient and to inform if there be any 
conspiracy against the Samity. And he will not teach the subjects 
in which he receives instructions in the Samity after he is bound by an 
oath, to any one except those persons who are also bound by an oath. 
By the first of the two dzskes or special vows, a member in the most: 
solemn way vows that he will not leave the circle tillthe object is ful- 
filled, and he will discard all ties of family affection,he will avoid all: 
sexiial indulgence, whether natural or unnatural, andhe imprecates on 
himself a solemn curse if he does not keep this vow. Under the 
second special vow, a member swears that he will stake his life to do 
the work of the circle and for the development of the Samity, and will 
do utmost injury in his power to every opponent of the Samity, that- 

e would never discuss the secrets with any body, that he will not 
rgue about them even with those who are included in the circle; 
That he will carry out commands in a steady manner preserving 
secrecy of mantras, that he will conceal nothing from the leader, that 
he will engage in the practice of religion and mete out punishment to: 
those who are opposed to it ; and he will imprecate a solemn curse on 
‘himself if he fails to observe this vow. 
. The next document, which is headed Notification, provides for the- 
domestic discipline within the walls of the Samity. It provides for- 
doing all the domestic work, for the care of the property, for ‘issue of i 
books in the Library, for setting of a night watch and for matters solely ! 
concerned with the maintenance of strict discipline within the walls, 

Then comes the document headed the Duties of the Secretaries, 
They are to be present and to see to the attendance of the members, 
to see that every new member is bound by vowsto observe the rules 
of the Samity, to examine his antecedents, to see that no non-Hindu. 
is, admitted, to enable members to change one Aéhra for another, tọ- 
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compel the members to observe the rules, and in cases of serious CBIMINAL. 
wrongs, to report to the Chief Secretary. Delinquents are to be 1912. 


punished but not to be allowed to leave the Samity. There is to be a Pulin Behary 
meeting every Sunday. The spirit of patriotism is to be excited. e. 
Routine work is to be carried out. Arrangement is to be made for King- 

; ; s ; 4 : Emperor, 
exercise, for teaching drill and forming habits of enduring hardships. Bu 


The members are to be divided in batches and each such batch is to be Herington, J. 
placed under a captain and teacher. Both sets of vows are to be hung _ 
up inthe Akra. Leaders are to be responsible for education and 
attendance of the members of their batch. Every chief instructor 
must supervise the teachings of smaller batches and teach the leaders. 
Those who have taken only the adya vow are to be taught up to 
certain point in the big and smaller /athz play, and instruction to be 
given in all branches to those who have taken all the vows. Boys 
under 12 years of age are described as external limbs of the Samity. 
They are to receive certain teaching. There are to be subscriptions 
of rice. The accounts are to be rendered to the Chief Secretary. The 
Secretaries are empowered to select members as their assistants and 
assign different duties to them and to appoint men to do their duties in 
their absence. 

There is another document headed Copy of Rules. Under the “| 
first rule, every member of a circle is to.takethe vow of the Samity and 
also the special vow of the circle. There is to be a Chief Superintendent 
at the students’ mess under whom there will be teachers of /atht play, 
persons having the custody of the property of the Samity ; persons who 
are absent will be punished. An absentee must be brought back 
even by the use of force. Prayers are to be said. The members are to 
be always present and are only entitled to leave with the permission 4 
of the authorities. Every member is tọ learn the vows, the duties of 
a manager, the Paridarsak play books and the regulation. Money 
obtained is to be the common property of the members. No unnecessary 
letters are to be written to the friends and relations. All letters for or 
from the members must be shewn to the leaders of the circle. Members 
who absent themselves without the permission are to be debarred from 
the privileges of the Samity. Then follow some rules directed to 
taking care of the property of the Samity. The rules then go on to say 
that no member should be allowed to make arrangement for the food 
and board inthe Samity for any guest or relation without previous 
sanction of the Chief. The members are to report any misconduct 
on the part of other members as to quarrelling or talking; and matters 
concerning the Samity are not to be discussed even amongst the 
members themselves. The rule ends up with the provision that those 
who wish to go out on their own business or to become worldly men 
on reasonable ground, shall have to pay the expense at the rate of 
Rs. 12 a month for the period during which they were in the circle. 

These constitute the official documents of the Samity, . It only 
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CRIMINAL. f. needs the very brief summary that I have given of the contents of 


1912. these documents to show that a Samity formed in accordance with 
kaan them would consist of a number of men, trained in the strictest 
iai SA discipline, bound to obey without question the orders of their leader 
gee and bound by the most solemn vow to keep absolutely secret the 
peror. 


gd affairs of the Samity. It is to be observed that in neither the vows 
Har®igion, J. nor in the rules is the object of the Samity definitely stated. For the 

a Crown it is contended that the rules and vows show that the Samity 
had the many characteristics of a secret revolutionary society, 2. g. 
secrecy, absolute obedience to leaders and strict discipline for some 
setret object, which are, at any rate, sufficient_to rouse suspicion as 
to What that object was. And the object according to the prosecution, 
is disclosed in Paridarsak in which, they say, Pulin has allowed his 
real aim to slip out. The two passages which the Crown says, betray 
he object which the rules and the vows conceal, are frst, the one 
eferring to the driving out the foreign King, and secondly, the passage 
eferring to the possibility of the Mussalman’s joining the English. 

hese passages, unless satisfactorily explained, indicate that the great 
bject which is referred to in other parts of the Paridarsak, was the 
bject of subverting the Government by force and expelling the ' 
English from India.) 

Further they contend that the document inviting opinions as to 
the formation of Samities shews a design to spread the bodies ‘far 
and wide through the province and to honeycomb the province with 
societies arriving at this end. The explanation which has been 
given in the course of the argument as to the formation of the 
Samity is two-fold. rst, it is said fhat it is a means of enabiing the 
Hindus to get a training in the /athi play and to become sufficiently 
strong and well-disciplined to crush the Mahomedans. Now in 
favour of this contention, there is evidence that there were undoub- 
tedly inthe year 1907 some disturbances between the Hindus and 
the Mahomedans. And it is not at all unlikely that the facts that 
there were riots and that there was some excitement amongst the 
Hindus in the province with respect to them, enabled Pulin to get 
persons to learn /azhz play. But that the object of the Samity was 
solely for the purpose of providing an effective body of Hindus to 
defeat the Mahomedans, seems to me quite inconsistent with the 
object as disclosed in Paridarsak. If the association was to be a 
purely anti-Mahomedan association,.Pulin would never have discussed 
the question as to why the Mahomedans were not permitted to join. 
Such an idea would be impossible and absurd, if the association was 

irected against the Mahomedans. Then at the end of the Paridarsak, 
fter discussing this question, there occurs a passage to the effect that 

no circumstance would it be proper to show hostile feeling against 
r to deal unjustly with the Mahomedans as a nation, This senti- 
ent is quite inconsistent with the Samity being aimed against the 
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Mahomedans. That it was aimed against some body is quite clear; CRIMINAL, 


and if it was not against the Mahomedans, against whom was it aimed? 1912, 
The prosecution says it was against the English. Their contention is, ..—— 

i i ‘ ulin Bebary 
supported by the speculation of the writer of the Paridarsak as to the f > +“ 
possibility of the Mahomedans joining with the English. King- 

4 : ; ‘ ; Emperor, 
Then there is another explanation which has been given by Pulin p 


of the object for which the Samity was formed. He says that it was gHarington, J. 
formed to establish the nationality of the Bengalees and to secure / iii 
their mental and physical improvement. But if this was true, n 
reasonable explanation is forthcoming as to the cy which the 
members were sworn to maintain. No object would” have been more 
attractive to the more enthusiastic of the youngmen of Bengal. So 
far from there being any reason to conceal such an object, the publica- 
tion of it far and wide would have assisted its course and would have 
brought into the association all those who aspired to attain so laudable 
an object. , 

The difficulty which meets those who have to explain the official 
documents of the Samity lies in this: If absolute obedience and 
secrecy are explained by saying that the association was formed for the 
purpose of fighting and beating the Mahomedans, and for that purpose 
it was necessary to keep it secret, then it is inconsistent with that. part 
of the Paridarsak which discusses the relation between the Samity 
and the Mahomedans. And if, on the other hand, it is said that the 
object was that of doing good to the Bengali race, then secrecy and 
stringent need of the vows remain unexplained. There is another 
species of document appertaining to the Samity which should be 
noticed, wzz, Village notes. 

This document is a printed form: it contains in print 21 points 
as to which intelligence is to be obtained: it has besides a table in 
print with spaces for the entry of information on various heads. 

Some copies filled in have been produced. The matters on which 
information is obtained relate to the inhabitants, fairs, produce, roads 
and watercourse, secrecy, enthusiasm or otherwise of the Samity 
members and other matters. 

The Crown says that these notes summarise information which would 
be undoubtedly useful to those who had it, in the event of a rebellion: 
and contend that their inspections were made under the directions of 
the Samity for that purpose, and to enable the net work of Samities to 
be spread through the country. 

The appellants, on the other hand, contend that the object of these 
notes wasto enable the Samity to see where it could do good to 
persons residing in villages by improving roads, water supply and such 
like. This explanation is not supported by any evidence that the 
Samity ever did any work for the material well-being of any 
village. 

All that can be said is, that it shews, the Samities were busy, 
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‘CRIMINAL, collecting information about the country. The object was, I think, to 
1912, enable them to extend Samities throughout the country and to keep 
a check on those which had been already established. 
f Besides the official documents, there was on the premises of the 
Wasa _ Samity, a Library. A great deal has been said in the course of the argu-’ 
os ment for the Crown as to the nature of the books found in that library. 
Harington, J. A very large proportion of them appear, from what has been said on 
= the other side, to have been books of harmless character. which throw no 
light whatever on the aims and objects of the Samity. There were, 
however, other books which are said to_have been calculated to excite 
hatred against_the English. As to these, we express no opinion, 
because we have not read them. But even if they had the effect which 
the Crown contends, even then it has very little to do with the case, 
Because the utmost that can be said is that the person, in whose 
library they were, approved of literature of that nature. And even 
that assumption would not in all cases be a just one. But there were 
copies of two frankly revolutionary works, namely, the Modern Art of 
ar and the Mookti Kon Pathe, Besides these, there were found very 
revolutionary poems written in the hands of one who is said. to have 
been a member of the Samity but has not been arrested. There were 
printed poems, violently revolutionary, dedicated to Pulin and a large 
number of documents expressing the bitterness and hostility against the 
English and urging their destruction and some poems directed to 
exaltation of Khudiram and Profulla, the persons who murdered the 
4 English ladies at Muzafferpore. Now the inference to be drawn from 
| the presence of these documents in the Samity, to my mind, is, that the 

members of the Samity were imbued with the sentiment these docu- 
ments express, that is, they were extremély hostile to the Government 
now carried on and were desirous of putting an end to it by force of 
arms. 

The oral testimony directed in showing the object of the Samity is 
to be found in the deposition of witnesses Nos. 2, 3 and 39, Hemendra, 
who joined the Satipara Samity before joining, was told that the object 
was to drive out the British. He afterwards joined the Dacca Anusilan 
Samity and was there for about 20 days. During that time, Pulin Das 
lectured on how to drive out the English. His brother N agendra came 
to Dacca in 1907 and joined the Anusilan Samity in Adgust of that 
year. He was advised to join by his cousin who said that a Samity was 
being formed for the purpose of driving out the English. He deposed 
that the members of the Samity said that they should follow the 
example of Sivaji and commit theft and dacoity and callect money and 

| eapons. The other witness Upendra said that he was taken to the 
Samity at 50 Wari, that he took vows and some of those who were 
there, explained to him how good is to be done to India; they vere | 
to collect arms and to be united, and pointed out, that the Feringees \ 
would not stand before the 30 crores of Indians. 
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This oral evidence is open to the observation that it comes from CRIMINAL. 
persons who either have been members of the Samity or else have. jog49 
joined it for the purpose of betraying its secrets. Evidence of this sort 
must be very carefully scrutinised. Much weight cannot be attached to a 
it unless it is corroborated by other circumstances. King- 

But in this case, I have no doubt that generally speaking the Emperor, 
evidence is true because much of it relating to /Jathi play, to taking Harington, J. 
vows, to the individuals who belonged to the Samity, is expressly s= 
admitted in the cases of many of the appellants. It becomes necessary 
to consider whether that part which relates to the objects of the 
Samity is to be believed, and to test this the documentary evidence has 
to be considered. 

The result of the vows and rules is to shew that an association has 
been formed for the purposes of furthering an object which is not 
stated... 

-The members of the association are bound by the strictest vows to 
maintain inviolable secrecy: to submit absolutely to their leaders to 
undergo a training of a guasz-military character. On the premises of 
the association are found books and writings advocating a revolution by 
force, and stirring up hatred against those who govern. \ 

If the case stood thus, then the inference that the object of the 
society was, in the absence of any satisfactory explanation, revolutionary 
one, would in my opinion be justified. 

An explanation might be given and the inference might be dis- 
placed: but the facts, I have stated, would be quite enough to throw on 
the members the onus of explaining the object of their society. 

In this case there are the explanations of Pulin on one side, on the 
other, the evidence of the witnesses. Pulin’s statements of the objects 
are shewn to be irreconciliable with his own official document the 
Paridarshak : the statements of the witnesses as to the Samity’s object 
are directly in accord with the Paridarshak and are in agreement with 
those particular passages, which in my opinion, are susceptible of no 
explanation other than that the object of the society was revolutionary. 

The learned counsel for the appellants has vigorously contended 
that Pulin has been strongly influenced by Bankim Babu’s writings, 
and that in forming a society in which the members exercised their 
religion, underwent training in physical culture and submitted to 
discipline, he was carrying out in practice the theories of Bankim 
Babu’s, 

To my mind, the question whether Pulin was inspired by the 
writings of Bankim is of the smallest importance. 

Assuming that Bankim’s theories, if followed out in practice, 
would produce a body of men warlike and vigorous but under strict 
discipline devoted to their leader, bound under the most sacred vows 
to obey his orders, and never to divulge his secrets, then it follows that 
a body of men would be produced who in the event of the stirring 
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CRIMINAL, calls to war and revolution in the literature found in the Samity 


1912. being translated into action would be most useful in the attainment 
yr i 
Pulin Behary = Sa , 
ee Now, besides the documents, other matters relied on by the 
Bapao Crown, in support of the conviction are certain alleged overt acts. 


Between the znd June 1908 and the 6th September 1910 no fewer 
than Io serious cases occurred. There were Bara Dacoity, Satipara 
boat theft, Naria Dacoity, the murder of Sukumar, the murder of 
Priya Mohun, Rajendrapore train case, Dariapur Dacoity. There were 
finds of arms at Adapur and in a grocer’s shop at Dacca and a find o 
bombs at Munshigunj. These cases, says the Crown, are due to th 
activity of the members of the Samity. Now, some of these cases 
can very shortly be disposed of. 5 

The Bara Dacoity took place on the 2nd June 1908, whena 
number of men attacked the house of Sasi Sarkar at Bara and 
plundered it. They were disguised, their faces were covered with 
masks and they had torches and fire-arms which they did not hesitate 
to use. After robbing the house, they left the place in boats which 
were followed by the villagers for some distance. But none of these 
dacoits were ever captured or identified. The only ground on which 
they were said to have been members of the Samity is that they were 
described as d#adralok. In our opinion this is quite insufficient to 
connect the Samity with the dacoity. Though it is true that if the 
dacoity were committed by the members of the Samity it would have 
been committed by déadralok, because all the members of it are of 
that class, yet the converse of that proposition is not equally true, 
namely, if a dacoity was committed by dhadralok, it was committed 
by the members of this Samity. It is quite true as Mr. Garth argues, 
that if the members of the Samity followed the counsel given in the 
Mukti kon Pathe with respect to the collection of money for the 
Samity, we should find dacoities committed by dhfadralok. But we 
do not think that that circumstance would be sufficient to bring 
home the case to the Samity. ; 

Similar observations apply to the Dariapur Dacoity in which the 
only evidence to connect the Samity is that the robbery was committed 
by persons of the dhadralok class. 

A case which requires more consideration is the Satipara boat 
theft case which took place on the 14th August 1908, It is alleged, 
and the learned J udge in the Court below has found, that this was one 
of the overt acts of the Samity and that the theft was committed for 
the purpose of a dacoity which had been planned by the leader of the 
Samity. It is beyond question that a boat belonging to Nilmoni was 
taken to Naraingunge without his authority or consent by the two 
appellants Jadu and Binode together with one Troilakhya who is not 
before the Court. The only question is, has it been satisfactorily 
established that this was done in pursuance of a plan to commit a 
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dacoity as the witnesses for the Crown say. It is beyond doubt that 
the two witnesses Hemendra and Nagendra went to Mr. Dawson early 
in the morning of 15th August and gave him information which 
induced him to write a letter tothe zana in consequence of which 
the persons in the boat were arrested. The arrest, however, was not 
niade until the afternoon of that day. 

The case for the defence now is that Jadu and Benode were 
desirous of seeing a display which was to take place at Narainganj, 
that they took possession of the boat at Satipara not intending to 
steal it in the sense of depriving the owner altogether of his property 
in the boat, but to make use of it for the purpose of getting to 
Narainganj, and that when they were there, as I have already men- 
tioned, they were arrested. Now, the evidence that a dacoity had 
been planned depends on the statement of Hemendra and Nagendra, 
And the point taken by the appellants is that even on the case 
presented by the Crown it cannot be held that the connection with 
the Samity has been established, because putting it on the highest, 
it rests on the uncorroborated testimony of persons who were either 
informers or spies. 

Now, the first point to be observed is that it does not appear that 
Hemendra and Nagendra were able to say where the dacoity was to 
be committed. It is stated inthe course of argument that they told 
Mr. Dawson that a boat from Dacca was to join this stolen boat at 
Naraipganj, and that they would then proceed to the place where 
robbery was to be committed. Now in the Sessions Court, it transpired 
on an examination of the evidence: nothing of that sort was said; 
all that was said was that a Manji was to come from Dacca. But no 
information appears to have been given to Mr. Dawson as to where 
the robbery was to take place excepting that it was to be at some 
place outside the Dacca district, nor was he told how it was to be 
made known to those who were in the boat, to what place they had 
to proceed. The reason for saying in the course of the argument that 
Hemendra and Nagendra told Mr. Dawson that a boat from Dacca 
would join the stolen boat is that a statement to that effect is to be 
found in the deposition in the Magistrate’s Court which was put in 
the course of the trial. But no question was asked with respect to 
this at the trial in the Sessions Court. And Mr. Dawson's evidence 
and his acts seemed to be inconsistent with any such statement having 
been made to him. If it were true that Mr. Dawson was informed 
that this boat contained members of a revolutionary association who 
were to join other persons of the same association at Narainganj and 
then to proceed to commit robbery, it seems incredible that he did 
not take any step to capture the persons who were to come from 
Dacca. According to the case for the Crown the stolen boat remained 
at Narainganj from the evening of one day until the afternoon of the 
next, yet there is no evidence that any such boat ever came from Dacca 
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é +r that any person connected with Pulin’s Samity communicated with 


the boat at Narainganj notwithstanding the fact that according to 
' Hemendra and N agendra some of the men went to Pulin starting 
about II P.M. on the night of their arrival, 

_ The boat remains at the gkaźt some 18 hours and nothing is done 
by Pulin. And the way in which Mr. Dawson treated the occurrence 
makes one think that the information laid before him was not so 
grave as Hemendra and Nagendra would have us believe. 

Then for some reason no arrest was made during the day. It was 
not till late in the afternoon that the persons in the boat were taken 
in the custody. The appellant’s case is that when they were about to 
start from Satipara, Hemendra and Nagendra declined to come into 
the boat and went to Narainganj by steamer, that they then concocted 
this story about the proposed dacoity to gain credit with Mr. Dawson, 
and that having concocted that story, no arrest could be made until 
the afternoon because the boat did not arrive at Narainganj till then. 
Hemendra and Nagendra on the other hand say that they arrived at 
Narainganj by a boat late on Saturday night and went to see Mr. 
Dawson first thing in the morning. 

Now to support the case for the Crown, reliance has been placed 
on a letter signed by Trailokhya and sent to Nagendra warning him 
to get together the members of the Samity and also on another letter 
signed by Jadu warning Nagendra to be present at the appointed place 
at the appointed hour with the appointed men. These documents 
seem to refer to some design. But if they refer to the transaction with 
regard to the stealing of the boat, itis rather a singular circumstance 
that these letters were never produced or mentioned at the time of 
the boat theft case. They only appear” two years later. It does not 
appear that either Nagendra or Hemendra mentioned Pulin’s name in 
connection with the theft of this boat to Mr. Dawson. As the 
evidence stands, the Samity can only be connected with it through 
Nagendra and Hemendra. 

Putting the evidence very shortly it amounts to this. A boat was 
stolen and brought to Narainganj. Hemendra and Nagendra say, this 
was for the purpose of committing a dacoity but were unable to say 
where the dacoity was to be committed or what steps were to be taken 
at Narainganj for the purpose of intimating the inmates of the boat 


where they were togo. No satisfactory explanation has been given. 


of the lapse of considerable time between Mr. Dawson’s direction for 
the arrest of the persons in the boat and their being taken into custody.: 
During the whole of that time nothing seems to have occurred which 
would enable the inmates of the boat to know where they were to, go 
to commit the robbery. 

The points which had great weight with the learned J T were 
the production of the letters, the fact that Hemendra and Nagendra 


were able to tell Mr, Dawson that a boat was going to be stolen, The, 
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false story told by Jadu and Benode and the false petition put in by 
Nilmoni and the circumstance that the story now told by the appellants 
was not told on the trial for stealing the boat. 

The letters are, as I have pointed out, open to the observation 
that they were not produced in the boat theft case. 

The other facts seem to me not the least inconsistent with the 
story that the boat was taken for the purpose of going to Narainganj 
tosee a display. If the plan was mooted sometime befere it was 
carried out, Hemendra and Nagendra might have known of it. 
Nilmoni’s boat was undoubtedly taken without his permission ; it is not 
unlikely therefore that Jadu and Benode would tell a lie about it when 
found by the police in possession of a boat they had no right to have, 
if the case went on Nilmoni’s boat would remain in the custody of the 
police ; it is quite conceivable that Nilmoni would put ina false petition 
for the sake of getting his boat returned at once by stopping the case. 
But on the other side it is to be observed that there does not appear 
to be any evidence that there was a display that day or at what time 
or when it was to he held. 

One of the most substantial difficulties in the ‘way of the Crown 
arises from the circumstance that no arrest was made until late in the 
afternoon. According to the police Inspector Mon Mohan Ghosh, 
Hemendra brought him the slip from Mr. Dawson quite early in the 
morning at 6 or 7. That he then sent two constables disguised as 
Manjhis to join the suspected boat as Hemendra said Manjhis were 
rejoined, Then he and Benode went in one boat and Kumudini went 
in another boat, towards the Sodawater factory ghat where Hemendra 
said the boat was for the purpose of taking possession of it. Benode is 
landed to look for the boat as he could find it, both boats go away in 
search. Subsequently they separated and Kumudini having got fresh 
information from Hemendra, he probably means Hemendra communi- 
cates with Mon Mohun Ghose and the arrest is effected at the Soda- 
water ghat factory about 5 o'clock in the afternoon. 

Now Bimola has not been called: one of the policemen who was 
disguised as a Manjhi has. He says he and the Babu were looking for 
the boat from 7 A. M. to 12 A. M. ; very extraordinary state of things if 
the Baboo had only left her an hour or so before. 

Then Bimola is told to look for a boat with students in it, instead 
of for the one with the disguised constables in it. According to 
Hemendra he took the disguised constables up to the boat and told 
Jadu, they were Manjhis ; according to the constables he pointed out 
the boat from a distance and then left. 

All that can be said is that the discrepancies in the evidence, and 
the absence of Bimola make the delay from 7 A.M. and 5 P.M. quite 
inexplicable. The finding of the daggers I have not dealt with: they 
were only found after the boat had been in charge of the police for 24 
hours, This find cannot be regarded as having much weight in view 
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of the difficulties in the evidence to which I have referred. I do not 
think it is satisfactorily made out that the boat was stolen for the 
purpose of a dacoity, nor indeed can I find any corroboration of 
Hemendra’s and Nagendra’s evidence that Pulin and his Samity were 
engaged in it. 

I now come to the case of the murder of Sukumar, whose dead 
body was discovered not far from Dacca horribly mutilated on the 13th 
November 1908. The case for the Crown is that this murder was the 
work of some members of the Dacca Anusilan Samity. The appellants 
contend that the police were the persons who murdered Sukumar. It 
appears that a complaint had been made about the 4th November that 
Pulin had kidnapped a lad named Ananta. This case was being 
investigated by the Police and in the course of the investigation 
Inspector Ashutosh Banerjee visited the house in which Sukumar was 
living. He took his statement and placed him under arrest. Now 
when he took the statement there were present his elder brother 
Surja Kumar, one Abinash Ganguly, Sashi Dey and Sukumar’s sister. 
Abinash is alleged to be related to one of the members of the Samity 
and Abinash, being present, heard the statement which Sukumar made 
to the Police Inspector Ashutosh Banerjee. Ashutosh thought that 
Sukumar would give more information if it were not for the presence 
of these other persons. He therefore released him on bail and 
directed him to appear before the Magistrate of Dacca on the 12th. 
He did not appear and as far as the evidence on record goes, the last 
person who saw him alive was his sister Susila who speaks to his having 
left for Dacca for the purpose of giving evidence. There is no 
evidence that anyone saw him alive again and his dead body was found 
on the 13th close to Dacca. The body was horribly mutilated. 
Sukumar had (fattooed, on his arms his name and also the name under 
which he was known as a member of the Samity: and though the 
body was horribly mutilated as to be almost unrecognisable, these 
marks which sufficed to identify the body as that of Sukumar’s, were 
left untouched. The evidence of the doctor shows that injuries were 
inflicted with some sharp cutting weapon and that amongst the many 
wounds on the body, some presented the appearance of being caused 
by daggers. The evidence, therefore, amounts to this :—that Sukumar 
was about to make a statement to a Magistrate, that he was murdered 
by persons unknown some of whom were probably armed with daggers, 
that he was a member of the Samity and that if the members of that 
association desired to prevent his breaking the vows of the secrecy by 
which the members of the association was bound, they would have had 
an interest in murdering him: and further that if they desired to make 
an example calculated to terrify the other members of the association 
and yet to leave no doubt as to who the victim was, one would expect 
to find, as was found, horrible mutilation coupled with a preservation 
of those marks which would show who the victim was, All that can 
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be said is that circumstances exist which throw suspicion on the 
members of the Samity. But in my opinion the case can be placed 
no higher than that. The suggestion that the murder was perpe- 
trated by the Police isto my mind an absurd one. Sukumar was 
released ion bail, because the Police believed that he would give 
important information. There is no evidence that he either saw or 
spoke to one single Policeman after the time when he was released 
on bail. The circumstance that he had left his house for the purpose 
of going to Dacca leads one to believe that he intended to carry out 
the condition on which he was released on bail z.e. to make a state- 
ment before the Magistrate. The persons therefore who would have 
most gained by his remaining alive and making statement to the 
Magistrate were the Police who were engaged in the case It is 
suggested that they tortured him, but there is absolutely no founda- 
tion for the suggestion: and as far as evidence goes it indicates that 
nothing would be gained by maltreating a person who was voluntarily 
going to a Magistrate for the purpose of making statement. There is 
absolutely no foundation whatever even for a suspicion that he was 
tortured by the Police. All the circumstances disclosed in the case 
show that they would be the last persons in the world to having any 
motive for injuring him. But while there is no cause for suspicion 
against the Police, in my view, there is nothing more than suspicion 
against the Samity also. No, doubt if their objects were unlawful one, 
they would have an interest in the murder of Sukumar. But there is 
no evidence that he ever saw or spoke to any member of the Samity 
after he had left his sister’s house and started for Dacca. How he met 
his end, and at whose hands, ate entirely matters for speculation. And 
though the case is one of suspicion, the prosecution has not proved 
such facts as would justify us in finding beyond all reasonable doubt 
that the man lost his life at the hands of the members of the 
Samity. 

Then there comes the case of another murder—the murder of a 
man named Preo Mohan. This was perpetrated on the 2nd June 


“1909. He was the brother of a man named Gobesh, who was member 


of the Dacca Anusilan Samity. Now Gobesh had made certain 
statements with reference to a dacoity which was suspected to have 
been committed by the members of the Dacca Anusilan Samity, and 
he had given certain information to the Magistrate. On the morning 
of the znd June 1909 Gobesh left his house to goto Dacca. His 
younger brother Preo Mohan, unfortunately for himself, had come back, 
from school and was staying at the house. On the evening of the 
2nd June, some persons who had never been identified invaded 
Gobesh’s house, seized Preo Mohan, threw him down, kicked and 
stabbed him, dragged his body out of the bari and eventually stabbed 
him to death. There is no evidence that Preo Mohan who appears 
to have been merely a school boy had any quarrel with any body and 
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the motive for the murder of Preo Mohan stands unexplained. The 
suggestion for the Crown is that, the Samity members intended to 
murder Gobesh to prevent him from disclosing their secrets, that not 
knowing that Gobesh has left the house that morning, they mistook 
Preo Mohan for Gobesh and murdered him) As in the case of murder 
of Sukumar, there is no evidence as to who the persons were who 
murdered Preo Mohan nor is there any evidence as to why he was 
murdered, It seems not at all improbable that Preo Mohan was 
murdered by mistake for Gobesh. That the authorities thought that 
Gobesh’s safety was threatened by those in respect of whom he was 
making the statement is clear because they caused him to be guarded 
by Policemen: but it does not appear that the members of the Samity 
were the persons who committed the murder of Preo Mohan. In the 
absence of evidence connecting the murder with the Samity, it would 
not be fair to treat the case as more than one of suspicion and that 
suspicion only arises because it is probable that Preo Mohan was 
murdered by mistake for Gobesh and the only persons who, as far as is 
known, had any interest in the murder of Gobesh, were those who were 
likely to be implicated in the statement he was about to make. Like 
the murder of Sukumar, the case is one of suspicion and circumstantial 
evidence is not such as would justify us in putting the case on a 
higher footing. 

The Rajendrapur Train dacoity was a very serious crime which 
was committed on October 11th, 1909, in which one man was 
murdered, and a large quantity of money stolen. Three persons were 
in the train with the money in their charge: they were attacked by a 
party of young bkadralok, one man was murdered: the other two 
seriously wounded and the money thrown out of the carriage after 
which the robbers jumped off the train. One of the party, Suresh, was 
identified and subsequently convicted. 

The learned Judge finds that this man was a member of the Jnan 
Bikashini Shava at Madyapara and as he considers that a branch of the 
Dacca Anusilan Samity, he holds that the overt act has been made 
out. There does not appear to be any evidence connecting Suresh 
with the Dacca Anusilan Samity beyond his connection with the Jnan 
Bikashini Shava. 

For reasons which we shall detail hereafter, we do not think that it 
has been established that the Jnan Bikashini Shava is a branch of the 
Dacca Anusilan Samity, and therefore think that this crime has not 
been made out to have been committed by the Dacca Anusilan Samity, 

The most important of the overt acts which, the prosecution says, 
were committed by the members of the Samity is that known as the 
Naria Dacoity. The story told is that on the night of the 30th and 
31st October 1908, a gang of dacoits who were described as bhadralok 
came,in boats and plundered Naria Bazar and several houses. Amongst 
the several places they visited was the Steamer Station. 
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From thence they carried off one parcel which came from Calcutta 
containing books. 

The first information of this outrage was laid by the Choukidar on 
the 31st October. The first Police officer who arrived at the spot was 
Abdul Jabbar who found certain articles which were said to have been 
left by the dacoits. On the following day Ananta Babu arrived in the 
morning and was followed by Mr. Giles in the afternoon. Enquiries 
were set on foot. And on the 4th November, some person gave 
information to the effect that he heard that there was a boat adrift 
opposite Rajbari. Abdul Jabbar was sent in search of it and finally he 
discovered a boat run aground on a chur. With the assistance of a 
police launch he towed her up to Naria where she was searched in the 
presence of the Police officers there. A number of things was found 
in the boat of which the most important are parts of green-wrapper 
which had been attached to a box of Eley’s Revolver cartridges, part of 
a wrapper which was apparently the wrapper of the parcel of books 
seut from Calcutta and some pieces of paper which formed part of the 
Village notes which were one of the official documents of the Dacca 
Samity and a “leaflet” referring to the establishment of central 
Samities. 

It is contended for the Crown that the articles discovered in this 
boat leave no reasonable doubt that this was one, at any rate of the 
boats which were used by the dacoits, and that the presence of the 
Samity papers in her, shows that the dacoits were persons who were 
members of the Dacca Anusilan Samity? 

Now, one of the contentions which is pressed on behalf of the 
appellants is that this was nat a dacoity in the ordinary sense of the 
term, but a raid made at the instigation of the landlords of Naria for 
the purpose of bringing pressure to bear on the recalcitrant tenants. 
This argument was founded on the circumstance that no complaint was 
made to the Police Station by any person who had been robbed. Nor 
was there any information that any man of Naria complained of losing 
or having lost any property. 

The first information was lodged by the Choukidar. This is by no 
means an unusual state of things. Nobody was named, because nobody 
had been recognised. If there had been a dispute between the landlords 
and the tenants at Naria, there would have been no serious difficulty in 
eliciting that from the witnesses. There is no evidence that the land- 
lords and the tenants were not on perfectly good terms. The circums- 
tance that the first information was laid by the Choukidar and that no 
complaint was made by any person alleging to have been robbed 
certainly would not justify the inference that it was an attack by the 
landlords without any sort of evidence’ to show that the landlords and 
the tenants were on bad terms with each other. 

The appellants endeavoured to dispose of the difficulty created by 
the presence of the village notes and leaflet by saying that the Police 
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put them there for the purposes of implicating the members of the 
Samity in the outrage, Now, this outrage took place in the evening 
of the 30th October. The Samity premises had been searched in 
August and one copy of the village notes had been obtained, but 
that it remained in the custody of the Magistrate and was produced 
at the trial, There is no ground for suggesting that any other copy 
had fallen into the hands of the Police on that day. But there was 
another search of the premises on the 4th of November. On that day 
the persons who were found there were taken into custody. The 
argument addressed to us is that when they had been removed from 
the house, it would have been open to any evil disposed person to go 
in and appropriate these papers, and then, if they could be conveyed 
to the boat, an evidence could be fabricated which would connect the 
Samity with the outrage. Now there is a man named Bama Charan 
who came from Dacca arriving at Naria on the sth. He, it was 
suggested, was the man who brought the papers from Dacca. The 
suggestion is based on a statement he is said to have made in the Magis- 
trate’s Court to the effect that when he arrived on the 5th, he saw the 
Alamats left with Abdul Jabbar on that day. He now says that he saw 
them on the 6th. Now Abdul Jabbar had left on the 4th and was not 
present on the sth. And it is said that this Bama Charan now altered 
the story to meet the state of things. Putting it at its highest, his 
statement as tothe Alamats is only ambiguous, But even if it were 
supposed that there had been any confusion as tothe dates or not, it is 
very significant that no effort appears to have been made in the cross- 
examination to show that Abdul Jabbar and Bama Charan actually met 
before the former arrived at Naria, bringing the boat up with him. 
There were present at Naria engaged in the investigation, Mr. Gile | 
and Ananta Babu. Mr. Gile does not appear to have been asked 
whether Bama Charan arrived before Abdul Jabbar left, though he is 
able to say that Abdul Jabbar left on the 4th. Ananta Babu says that 
Bama Charan was not present when the information about the boat 
was given onthe 4th. From his evidence it is clear that Bama Charan 
did not arrive until 7 or 8 P. M. in the evening of the 5th. Bama Charan 
does not appear to have been asked the hour at which he arrived. Nor 
was any question put to him to elicit whether he had left Dacca before 
or after the search of the Samity premises on November the 4th, or if 
he had heard anything of the Samity or anything of the search. If he 
left: before the search it was of course physically impossible for him to 
get the paper in the way the learned counsel for the appellants 
suggests. And it is very significant that no question was asked for the 
purpose of showing what his movements were before he left Dacca. 
Then again there is another observation to be made that if any person 
had been wicked enough to have put these papers in the boat for the 
purpose of implicating the Samity, one would expect him to fill up 
the blank space with the name of the Naria village and with such 
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facilitate a dacoity at that place, But the village notes that appear are 1912, 
only the printed forms used by the Samity. It does not appear that ei DARANI 
the blanks were ever filled up. That circumstance alone would give n 
the strongest reason in supposing that the presence of the papers was i 


not the result of a foul play. Further, it must be remembered that pile 
this took place in November 1908. No proceeding was taken against Harington, J. 
the Samity till 1910. It suggests a miraculous fore-knowledge on the 

part of the Police to foresee that the members of the Samity would be 
eventually prosecuted, as they were, a year afterwards. As the case 

stands, documents which can only be obtained by the members of the 

Samity were found in the boat. The suggestion that they had been 

put there by the Police fails, because it has not been shown that it was 
physically possible for the Police to have obtained them and placed 

them there. And it further fails, because if they had been placed 

there for this wicked purpose the village notes would have been 
previously filled up. 

Then the next question that arises is: Is this one of the ER 
used by the dacoits? A very strong point was made by the learned 
counsel for the appellants on the circumstance that when the chouki- 
dar laid the first information, he had stated that the dacoits were in a 
pansi boat while the boat which was brought up the river by Abdul 
Jabbar and was identified as one ofthe boats used by the dacoits, is 
what is described as chandnz boat. But a reference to the first infor- 
mation shows that the choukidar said that the dacoits brought 3 or 4 
boats, and though he had seen a pansi fitted with roof he had been told 
that other boats had gone before it. Now here again there is nothing 
on record to show how a pansi boat with roof differs from a chandni 
boat or whether in the darkness it would have been possible to mistake 
one for the other. 

Amongst the things found in this particular boat in question, was a 
piece of paper which has been shown to be the wrapper of the parcel 
awaiting delivery at the steamer ghat station. That the parcel was in 
fact sent from Calcutta is quite clear. There is the evidence of the 
gentleman who ordered the books and who lives at a place some 7 or 8 
miles from Naria. He produced a letter from the shop of Banerjee 
and Co. in Cornwallis Street advising him that the parcel had been 
despatched, and he produced the Railway receipt that he got when he 
paid the Post Office the sum due (V. P. P.) on the parcel. And he, 
has sworn that the parcel was never delivered to him although he sent 
for it in due course. The letter advising the despatch of the books 
was stamped with the post mark of October the 31st at the receiving 
office, and it bore the Calcutta Post Office mark of October the 28th. 
The argument is that the parcel could not have arrived before the 
letter, therefore the story of this being stolen on October the goth is a 
fabrication. But the stamp shows that the letter was posted on the 
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28th October at 9-20 P. M. and the way-bill shows that the parcel was: 
despatched at 5-10 P.M. It is quite possible, therefore, that while the 
parcel was in time to go by the evening mail of the 28th, the -letter 
posted after 9 o’clock had to wait till the following day. Though the 
fragments found in the chandni boat are much tattered, they show the 
label of a book-seller whose address is in Cornwallis Street, Calcutta. 
There is not the slightest doubt that the label on the wrapper was on 
the parcel of books that had been despatched from Calcutta by Hari 
Kanta and which was stolen on the night of the 30th in the Steamer 
Office at Naria and its presence in the chandnz boat shews without 
doubts that the boat was used by the dacoits. 

It is argued for the Crown that the fact that a parcel of books was. 
stolen indicates that the dacoits were educated men. I do not think 
that there is much in this argument. Ifthe books were packed in the 
ordinary way all that the thieves would know would.be that it was a 
parcel containing something heavy. Uneducated men who could not 
read are just as likely to carry off a heavy parcel as educated persons 
are to carry off a parcel bearing a book-seller’s label. 

There is evidence that the dacoits used fire-arms. It is said that 
a fired cartridge was found in the boat but when the water was 
being bailed it was lost again. But that the persons who were 
in the boat used cartridges was clear from the fact already men- 
tioned that a green wrapper of box of Eley’s cartridges was found 
in the boat. 

These facts leave no doubt in my mind that the Judge is right in 
finding that this was one of the boats used by the dacoits at Naria on 
the night of the robbery and that those dacoits or some of them were 
members of the Dacca Anusilan Samity. ° 

The only other alleged overt acts are the Adhabari Arms Act aa 
the Munshigunge Bomb case, and the find of arms in the grocer’ S 
shop at Dacca. 

As the latter is intimately connected with Nitai’s case, I reserve 
the consideration of it until we deal with that appellant, ; 

The principal evidence into the Adhabari Arms Act case is to the 
effect that on the evening of December 14th, 1909, Hossein Ali went 
to Pal’s garden to unloose his cattle. 

He heard whispering and a sound like that of a ago being 
sharpened. He then saw some Io or 15 people amongst wnom was the 
appellant Aboni, one Saroda Chackerbutty and others. .They ran 
away. He spoke to Mohar Ali Kulia who had seen, in the garden 
some loose earth and rags. 

` The next day the witness with Mohar Ali, Sékanda Sukher 
Mahomed and Lakhai come to the place, which was some 30.0r 40 yards 
from where the men had been seen, and found buried a tin canister 
which contained some revolver-cartridzes and phials of acid. 

Out of the 10 or 15 people, Hossein Ali had recognized 5. Two 
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one of the five Aboni the appellant and one Saroda Chackerbutty are -CBIMINAL. 
said to have been members of the Dacca Anushilan Samity. 1912. 

Aboni was tried under the Arms Act and acquitted. 

Aboni no doubt was a member of the Samity: the learned Judge v: 
finds that Saroda Chackerbutty was a member also. But granting that King- 
they were, and that Hossein Ali’s identification, seeing when it had pl athe 
begun to get dark, can be absolutely relied on. I do not think Harington, J, 
that the inference that the weapons belonged to the Samity or to _~ 
some member of it would be justified. 

The arms were found in a tin box buried ; how long they had been 
there buried we do not know: by whom they were buried we do not 
know. 

The men who were seen by Hossein Ali were 40 yards away and 
were not seen to do anything in relation to the spot where the arms 
were buried. 

The men’s conduct may have been suspicious and if the evidence 
is true, they may have been there for no good, purpose but there 15 
nothing to connect them with the find of arms or to justify us in saying 
that this is made out to be an overt act of the Samity. 

The Munshigunge Bomb case was the consequence of a find of 
bombs on the home of one Lalit Chowdhury in September 1910, and 
this find is connected with Pulin’s Samity, because when the Samity was 
searched a letter dated December 1908, signed L. Chaudhuri was 
found. 

The letter is dated from Panthbhoy : and is said to be in the hand 
of the man in whose house the bombs were found. 

There is no evidence that Pulin ever replied to it or that he ever 
held any communication with L. Chaudhuri. L. Chaudhuri was not said 
to be one of the conspirators : although the letter was found no sanction 
for his prosecution was applied for: and if any enquiries were made we 
must take it that they failed to shew any connection between Pulin 
and L. Chaudhuri. 

Ido not think, on these facts it would be safe to say that the 
bombs found in 1910 are connected with the Samity. Without any 
evidence to shew any connection between Pulin and the man in whose 
house the bombs were found in 1910 except one letter written to Pulin 
in 1908. 

This concludes the case with respect to the overt acts. 

The result of the oral and documentary evidence is to shew that 
the Dacca Anushilan Samity was formed having for its ostensible object, 
the improvement of Bengali youths by the promotion of discipline, and 
physical exercise, but that behind this ostensible and open object there: 
was a secret object known to those in positions of importance and 
authority but not necessarily confided to the younger and less 
defendable members. That secret object was to bring about a 
revolution and subvert the Government by force andto this end the 
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Samity followed the line laid down in the Mukti kon Pathe both in the 
system on which it was founded, and in one case at least, in the nature 
of the.crime against property which its members committed. 

This concludes the general aspect of the case; it remains now to 
deal with the cases of the particalar appellants. 

In dealing with the individuals it is to be observed that they fall 
into three distinct classes—(1) those who are alleged to be members 
of the Dacca Anushilan Samity, (2) those who are members of other 
Samities said to be branches of the Dacca Anushilan Samity, and (3) 
those who are only ‘connected with the Dacca Anushilan Samity through 
some overt act. 

The last class only contains two persons Benode and Jadu whose 
sole connection with the Dacca Anushilan Samity rests on their 
participation in the Satipara boat theft case. But for reasons which 
we have given we are of opinion that it is not established that that 
crime was connected with the Samity, and if this is not established, it is 
conceded that the case against these two appellants must fail. 

The conviction must therefore be set aside and they must be 
acquitted, 

The great diffcutly that there is in dealing with the individual 
appellants arises from the fact that it does not follow that because 
they are members of the Dacca Anushilan Samity that they are 
acquainted with the real object which is so carefully concealed in the 
rules and vows. 

It is true that Hemendra says that those who took the Adya vow 
were cognisant of the revolutionary objects of the Samity, I am 
however not satisfied that this is trye. The Adya vow does not 
contain that vow of secrecy which is to be found in the Aniya and 
Bishesh vows and it is extremely unlikely that so serious a matter as 
the revolutionary object of the conspiracy would be confided to any 
persons who were not solemnly bound to secrecy. The rules shew 
that persons who had only taken the Adya vow did not know as 
much as those who took the subsequent vows. This induces me to 
believe that while /atz¢ play and physical exercise would be held out 
as the ostensible object to persons, who, when they joined, were not 
known to be persons of strong revolutionary desires, the true object 
would only be disclosed when they had taken more serious vows or 
were known to be persons of pronounced revolutionary ideas. 

It is unnecessary to discuss the evidence with respect to Pulin or 
Ashutosh Das Gupta. The former is the founder of the Dacca 
Anushilan Samity, the latter was his chief lieutenant and was the 
person who was next in authority to Pulin. 

It was conceded in the argument that the convictions of these two 
persons hung on the question whether the Dacca Anushilan Samity 
was a revolutionary Society or not—if it was, the conviction of these 
two persons must stand, 
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There is another appellant Jyotirmoy who is in much the same 
position as Pulin and Ashutosh as far as is concerned the evidence 
of his connection with the Society. Against him there was not only 
a great deal of oral evidence to shew that he was a prominent player of 
lathi at the Samity, of his presence when the Samity premises were 
searched, of his close association with Pulin, but there was alsoa great 
deal of documentary evidence which has been discussed in detail by 
the learned Judge. Jyotirmoy was a man who wrote a most beautiful 
hand, there can never be a moment’s doubt as to the documents which 
he has wrtiten. 

Not only are there the Adya and Antya vows, but there are 
seditious poems, copies of the Duties of Secretaries, Duties of Paridarshak 
and other writings, which shew that Jyotirmoy was an important member 
of the Dacca Anushilan Samity. No one who had written out the 
Paridarshak and other official documents of the Samity could for a 
moment be supposed to be ignorant of the aims and objects of 
Pulin. 

The conviction of these 3 persons was undoubtedly right and 
their appeals must be dismissed. 

Aboni is one of those who is said to be a member of the Dacca 
Anushilan Samity and to have in that Society borne the name of 
Ajit. 

That there was an Ajit who was a member of the Dacca Anushilan 
Samity there is no doubt, for this name appears in a list of members 
in an account book, in a list of clothes, all found at the Samity. 

To shew that Ajit and Aboni were the same person, reliance is 
placed on the issue register belonging to the Samity Library in which 
in the column, the signatures of those who take out books, appears 
“t Abani Mohun Gangopadhya scored out and Ajit Kumar written in 
its place.” This is Said by Mr. Hardless, the expert witness to be 
in Abani’s hand and a comparison between Abani’s signa'ure in the 
written statement and the writing in the issue book can leave no doubt 
that Mr. Hardless is right in this. 4 

There is oral evidence that Aboni was at the Samity premises and 
his name was found on a book which was in the Samity. 

The explanation given with reference to the Library issue book is, 
that outsiders were allowed to take books, but they had to be taken 
in the name of a member, that Aboni wrote his name carelessly and 
then crossed it out as he was not a member and Ajis name was 
written. This explanation does not strike me as satisfactory. In the 
first place, Aboni says nothing about it in his statement ; hedenies the 
writing, secondly, I do not believe that persons unconnected with the 
Samity would have been allowed to write in the issue book. 

The rules as to the Library are in the notification found at the 
Samity: that provides that only books of daily use will be allowed to be 
kept by members reading them after they have entered their names in 
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CRIMINAL the issue book. There is nothing to show that notwithstanding books 


1912, might be issued to outsiders. That such could be done, rests only on 
Papan Pulin’s statement which I disbelieve because it is inconsistent with the 
Pulin Behary 
v. rules. 
- King- There is another document, Village notes, with the name Ajit 


eee Kumar Gangopadhya at the foot of it, Mr. Hardless says this is in 


Harington J Aboni’s hand, but it does not shew the striking resemblance to his 

B signature on the written statement which is to be found in the Library 
issue book. l 

In Aboni’s favour it must be noted that his name does not appear 

in the false name list found at the Samity nor is there any oral evidence 

that the name Ajit was borne by Aboni, but then on the other hand, no 

witness has spoken to there being any person who bore the name 

Ajit. 

On the whole, I come to the conclusion that he was a member of 

the Samity. There is no reason to suppose that the false name list was 

exhaustive, and I am convinced that the writing in the issue book is in 

the hand of Aboni. 

The next question to be considered is, how far was Aboni a party 
to a’design to wage war against the King: 

It is true that Hemendra says that those who took the Adya vow 
were cognisant of the objects of the society : but I do not believe this, 
because I do not believe that objects would be disclosed ordinarily to 
any one who had not taken the vow of secrecy. 

Possibly it might be done in the case of a person who was known 
to be strongly seditious, but there is nothing to show that Aboni was 
distinguished in that way. ° 

Of the documents in which the name Ajit appears, two are undated, 
another is in 1908 as is also the Library issue book. The oral evidence 
does not indicate the period during which Aboni Was a member nor is 
there any evidence as to how many of the vows he had taken. 

On the whole, I am not satisfied that he had attained sufficient 
importance in the Samity to Be entrusted with knowledge of the object 
which lay beyond the /ath? play and physical exercise. I am therefore 
in favour of reversing his conviction and allowing the appeal. 

Akhoy was a man who was an expert wrestler. He took a prize at 
one of the exhibitions and there is oral evidence that he was a pro- 
minent /azhz player. 

The documentary evidence is found in the issue book which shows 
that he took a book from the Library and in fact that there were a 
number of books in the Samity bearing his name. 

He explains this by saying that after he had won a prize, he gave 
some books to the Samity and was allowed in consequence to take 
books out, a permission of which he on one occasion availed himself. 

There is a great deal of oral evidence as to his being a /ath7 player 
at the Samity both at Wari and Bhuterbari ; indeed one witness 
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describes him as a leader at Chandraghat, but on the other hand his 
name does not appear in any Samity papers or in any lists, and had he 
been the person of importance that the learned Judge thinks he was, 
one would have expected to find his name on some of the papers in the 
Samity. No revolutionary writings of any sort are connected with 
him. The evidence of the Sub-Inspector Anunta Kanta Chakravarty 
hardly justifies the inference which the learned Judge draws from it. 
If the appellant had really come down to Lakipur for the purpose of 
starting a Samity, one would have expected some evidence that some- 
thing was done there. On the contrary, the police Inspector himself, to 
whom the statement is said to have been made, expressly says he was 
in Jathi play. ' 

On the whole we do not think it is established that he was any- 
thing more than a skilful athlete, and we do not think his conviction, 
as having joined the conspiracy, would be safe. 

We, therefore, allow the appeal and set aside the conviction. 

Aswini Kumar Ghose isa man who is admittedly a member of 
the Brati Samity. T 

For the Crown it was contended that this was a branch of the 
Dacca Anushilan Samity, but I think one of the letters produced is 
conclusive to show that while some members of the Brati Samity 
belonged to the Dacca Anushilan Samity, some did not. 

It is a letter addressed to Aswini as Secretary of the Brati Samity 
asking him to order his members “ especially those who are members 
of the Anushilan Samity” to exercise early in the morning. This 
letter in my view shews beyond doubt that some members of the 
Brati Samity were members of the Anushilan Samity and some were 
not. If the Brati Samity were a branch of the Dacca Anushilan 
Samity and all the members of the Brati Samity were thereby members 
of the Dacca Anushilan Samity, the sentence “ especially those who 
are members of the Anushilan Samity’’ would not have appeared in 
the letter. : 

It becomes unnecessary to discuss in detail the grounds on which 
it is contended that the Brati Samity was a branch of the Dacca 
Anushilan Samity: there is no direct evidence that it was, and the letter 
which I have referred shews that it was not. But the letter also shews 
that it does not follow that because Aswini was a member of the Brati 
Samity, he was not also a member of the Dacca Anushilan Samity. 

A number of documents were found at the search of his house 
which shews him to bea person of extreme revolutionary sentiments 
and desires, 

His story is that there was an Anushilan Society of Naraingunge 
which was amalgamated with the Dacca Anushilan Samity : that he left 
that Samity because he was unwilling to take those vows and remained 
a member of the Brati Samity only. 

At the search of the house of Aswini was found a note book-in 
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the hand of Aswini which with an exhortation to pawn life for the 
removal of the distress of the motherland, contain vows. 

The vows are not the daya and Antya vows as administered in 
Pulin’s Samity, but they contain paragraphs which are in effect the 
same as the Adya and Antya vows of the Dacca Anushilan Samity. 
Some of the sentences are in the same words. The obligations which 
the members of the Dacca Anushilan Samity took on themselves when 
they took the Adya and Aniya vows are to be found in Aswini’s note 
book, but in addition there is a vow to pay pice to the teacher. 

Then followed Jathz play terms similar to those found in the /athiz 
play books of the Dacca Anushilan Samity. 

The fact that these notes give the substance of the vows, and are 
not in as many words the vows themselves, lends some colour to 
Aswini’s statement that he was unwilling to take the vows, and the 
letter implying that he is regarded as being the- person who was 
opposing the attendance of members at the Anushilan Samity looks 
as if he was not a member; if he had been, he will have fallen within 
the category of those liable to punishment under the rules of the 
Samity. 

There is oral evidence of Sailendra that Pulin started a Samity in 
Naraingunge in the end of 1906 and that Aswini was a member of it. 
It has been argued that this is an Anushilan Samity distinct from the 
Brati Samity of which Aswini wasa member. This gets some colour 
from the letter I have referred to which is addressed to him as 
Secretary of the Brati Samity, Amlapara, while the Samity to which 
Sailendra refers was carried on at Ukilpara. 

The conclusion to which we have come is that it has not been 
established without doubt that he was a member of the Dacca Anushilan 
Samity and that his conviction therefore should be set aside and his 
appeal allowed. 

-~i Bankim Chandra Roy.—Bankim Chandra Roy was admittedly 
a member of the Bandhav Samity at Serajgunge. It is stated by the 
witnesses and indeed admitted by Bankim that he and the members of 
the Club at Serajgunge were.in for /athz play, but he denies that he or 
the Club were in any way connected with the Dacca Anushilan Samity. 

It is admitted. by Bankim that Dinesh and Profulla came to his 
house for the purpose of instructing the members of the Club in Jathi 
play, and that he wrote to Pulin and Ashutosh to obtain the permission 
which he received from Ashutosh that they should be permitted 
to teach. 

This circumstance raises a presumption that the members of the 
Bandhav Samity have taken the vows prescribed by the Dacca Anushilan 
Samity. As under the rules of that Society (of which Profulla and 
Dhinesh were members) persons who were not bound by vows)§were 
not to be taught /athi play, but Bankim says he never in fact took 
any vows, and that he gave up getting teachers from the Dacca 
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Anushilan Samity when Pulin insisted on the administration of vows. 
The evidence shews a very close and intimate association with both’ 
Dinesh and Profulla and further there are documents found on a search 
of Bankim’s house connecting Bankim with the Dacca Anushilan 
Samity. A notice relating to a sport competition similar to that found 
in the Samity was discovered under Bankim’s bed, another document 
referring to the increase in the branches of the Samity was also 
discovered : itis the same as one found in the Samity premises at 
Dacca. 

Then comes a book about Jathi play containing the Adya and 
Antya vows just as they appear in the papers of the Dacca Anushilan 
Samity and these are written in Bankim’s hand, 

The explanation given is that Bankim may have copied this out 
for Dinesh and Profulla who were admittedly at his house and that the 
other documents were left there by Dinesh and Profulla when they 
quitted this house. 

I do not think the explanation satisfactory. To accept it, one would 
have to suppose that Dinesh and Profulla were permitted by Ashutosh 
to disregard their vows not to teach /atst to any one who had not 
taken the vows. Secondly, one must suppose that they disregarded 
their vows of secrecy and disclosed to Bankim the details of the Jath# 
play and the vows without having him bound by vows and that they 
were so careless of their obligation to the Dacca Anushilan Samity as 
to leave papers relating to that body in the hands of Bankim. 

I have not the least doubt that Bankim took the vows of the Dacca 
Anushilan Samity. But how far was he imbued with:a knowledge 
that the object was revolutionary ? He is a man who appears to have 
been regarded as having influence with Pulin, as in the letter signed 
Raeya Dada, the writer relies on his influence to get him sent to 
Serajgunge instead of Noakhali. 

In his favour there are no revolutionary writings in his hand, but 
on the other hand there are very revolutionary writings in a book 
partly in Dinesh’s hand and partly in Bankim’s hand found in 
Bankim’s house, and it is impossible to believe that Bankim did not 
know and assent to these views. 

The evidence establishes then, he was a man of revolutionary 
opinions, that he had taken the vows of the Dacca Anushilan Samity 
and was in close and intimate association with some of the conspirators. 

The only inference from the facts is that he knew and assented to 
the objects of the Samity. His appeal must accordingly be dismissed. - 

~~ Bhupati Mohan Sen.—Bhupati was admittedly a member of the 
Jnan Bikashini Sava. He denies that he belonged to the Dacca 
Anushilan Samity. The Judge and one of the assessurs have both come 
to the conclusion that he was connected withthe latter body. ` That 
he::is a person’ of extremely seditious taste is shown by the facts that 


he was a member of the Jnan Bikashini Sava and that certain of the. 
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seditious writings are found to bein his hand.” A letter dated October 
1907 from Pulin to Bhupati shows that he was on good terms with Pulin. 
In the dhobi’s account found at the Samity premises the name of 
Bhupati occurs. Another Samity document contains an account of a 
fare for fetching Bhupati. Although the appellant has not been identified 
as that Bhupati, there does not seem to be any suggestion that there 
was any other Bhupati who had anything to do with the Samity. Pulin 
was at Madhyapara about the latter part of 1907, On that occasion, 
Girish Chandra Sen said that he asked about Bhupati who was related 
to him, and that Pulin spoke about rejecting Bhupati, Girish talked 
to Bhupati and two other persons. He heard of their being members 
of the Dacca Anushilan Samity. 

A letter from Nripendra was found at the search of the Samity 
containing a statement that Bhupati was residing there. The words’ 
following ‘ Bhupati’ in this letter are ' Gopal Sen’. And it is suggested 
that comma between Bhupati and Gopal Sen was inserted later. The 
colour of the ink does not lend any support to this contention. 
Whether there was a comma or not, Gopal Sen might have been 
written for Bhupati Mohan Sen. This letter was written on the 
ist December 1908 and in my view, it leads to the conclusion that even 
if Pulin did think of rejecting Bhupati in 1907, he did not carry out 
that desire. 

A very seditious notice was found posted on the wall of a shop in 
Loharganj bazar on December the 2nd, 1908. There is evidence that 
this is in the hand-writing of Bhupati. 

But the resemblance between the two writings is not so clear that 
it satisfies me without reasonable doubt that that is really the case. 
A poem in Bhupati’s hand was found at the house of Charu at Madhya- 
para. It was a seditious poem declaiming against the foreign King. 
Another document calling on the Indians to wake up and stake their 
lives for the welfare of the mother country is also in the hand-writing 
of Bhupati. If all these circumstances are looked at, there can be no 
reasonable doubt that Bhupati Mohun Sen is a member of the Dacca 
Anushilan Samity just as much as he was of the Jnan Bikashini Sava. 

And it is impossible to believe that a member of such very seditious 
view was not cognisant of or had not assented to the real object of the 
Samity. His appeal must accordingly be dismissed. 

Dinesh Chandra Guha is not the witness who has been referred to 
as being with Profulla at Bankim’s house. He was in association with 
two members of the Dacca Anushilan Samity, in what is known as 
the Agartolla incident. 

There is evidence that he was at the Samity: Upendra gives him 
as one of those who directly preached the driving out of the English : 
but as to this Upendra is not corroborated. He was certainly a com- 
petitor in. the competition of August 1908, and was one of the persons 

seen playing /ath7 at the Samity. 
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Although described as a captain of /ath7 play at Rajadeori, his name 

does not appear as such in any of the reports. 
In short the evidence against him goes no further than that he was 
a lathi player at the Samity and was in association with some of the 
members of the Samity, but there is nothing to shew whether he had 
taken the vows or how deeply he was imbued with the Samity’s secrets. 


His name appears amongst the list of competitors in a Jathi 


play competition. This explanation is that outsiders were allowed to 
compete. The Judge regard the question as to whether outsiders 
might compete, doubtful, and gives Dinesh the benefit of this, but he 
considers with respect to him a letter written by one Hem Basu to 
Ashutosh, This of course would only be evidence if Hem Basu were 
shewn to be one of the conspirators, and that does not appear to have 
been alleged or proved and the Agartolla incident, except so far as it 
shews association, cannot be taken into consideration. 
Dinesh is not connected with any seditious writings and his connec- 
tion with the Samity is only shewn in the fact that he played Jathz. 
In the absence of any reliable evidence to shew how deeply he was 
in the secrets of the Samity, we think his appeal should be allowed. 
Gopal Chandra Ghose-—-Gopal Chandra Ghose is a man who 
admits that he was a member of the Samity, but says that he was 
only there for a very short time before his arrest which took place 
on November the 4th, He seems to be very young. If the Judge’s 
estimate of his age is correct he was only 15 years of age at 
the time of his arrest. The statement that he was not there 
before November appears to be untrue; because his name appears 
in the Library issue book as, early as 16th September, 1908. A 
book was found which is said to bear his name written in the hand- 
writing of Kamakhya Charan Ghose. Kamakhya was there when he 
was arrested. But it is unnecessary to discuss the question whether his 
name was in his writing or not, because he admits that he was a 
member of the Samity. The name was written only on a book which 
contains stotras. The evidence against him clearly establishes that 
he was a member of the Samity. But this is in his favour that he 
was avery young man, no revolutionary writings are found in his hands, 
there is no reason for supposing that he held a position of any import: 
ance or consequence in the Samity. In my view, it would not be safe 
to presume on this evidence that he was admitted into the secrets of 
the Samity. Therefore I think his conviction ought to be set aside. 
` Gopiballav.—Gopiballay admits that he was a member of the 
Dacca Anushilan Samity. It is the case for the prosecution that he was 
known within the Samity under the names of Hari Mohun Chakrabarti 
and Rangudada. The learned Judge discusses carefully the evidence 
which points to the conclusion that he did bear those names, There 
can be no doubt that the Judge’s conclusion is right, because had the 
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would have been set at rest by the list of names found at the Samity in 

the hand-writing of Pulin himself in which these two false mames appear 
under the name of Gopiballav Chakrabarti. In short the appellant 
has felt himself unable to question the conclusion to which the learned 
Judge has come on this point. 

There is oral evidence that he resided at No. so Wari and Shuter- 
bart while these places were occupied by the members of the Samity. 
That only goes to show his admission as to his connection with the 
Samity is true. - l 

His position in the Samity is shown by a letter in his hand, signed 
Rangudada which shews that he was sent by the Samity authorities to 
Noakhali and that he was very anxious to be transferred to Serajgunge. - 

A letter signed Rangudada shows that he was very anxious to be 
at Serajgunge. This makes it clear that it is quite impossible to read 
this letter without coming to the conclusion that he was a person: of 
sufficient authority in the Samity to be despatched on missionary work 
to other places. ; 

I think the only conclusion that can be drawn from these circums-- 
tances is that he was a member of the Samity and one of sufficient 
importance, to be fully cognisant of the secret object at which the 
Samity aimed. 

7 Gurudayal——Gurudayal who is said to have been a medical practi- 
tioner was admittedly Secretary of the Sonamoyee Samity. He was an 
uncle of the appellant Khirode, the two men residing at the same place. 

- - Jt is unnecessary to discuss in detail the evidence which led the 
learned Judge of the lower Court to come to the conclusion that 
Gurudayal was guilty as there are documents which, if proved, shew that 
beyond doubt he was not only a member of the Dacca Anushilan Samity 
but one who occupied a position of consequence in it. The most important 
is a letter which was found at the Samily on the occasion of the search 
on November 5th. It is dated from Sonamoyee and is signed by Guru- 
dayal; it contains a statement that the writer is sending his brother 
Sriman Nara Singha and asks that he may be enrolled as a member of 
the circle. He requests that Sriman be sent with copies of the 
manager 's duties preliminary and final vows. Gurudayal denies that 
he wrote this letter ; but the evidence of the hand-writing expert is to 
the effect that this letter and a bail bond are in the same hand anda 
perusal of the documents shews that the expert is undoubtedly right. 

The argument for the appellant is that Gurudayal has not been 
identified as the man who signed the bail bond, that document which is 
the standard of comparison has not been brought home tu the prisoner, 
the writing of the letter therefore has not been proved to be his. 

A mukhtear was called who proved that the bail bond in question 
was signed by one Gurudayal Das son of Rajkishore Das of Sonamoyee 
in his presence. The bond was for the purpose of obtaining the release 


from custody of one Narsing Das who was described in the bond as the 
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brother. of Gurudayal and is dated November 4th 1908. The mukhtear, 
when asked, says that he is unable to say whether this Gurudayal is the 
same man who signed the bond or not. There is evidence that 
Narsing Das was arrested at the Samity on November 4th and was one 
ofthe 5 minor boys who were to be released if their guardian gave 
bail for them. 

In his written statement in this case the appellant describes himself 
as the son of Rajkishore Das of Sonamoyee and refers to Narsing Das 
whom he describes as his younger brother. 

Although the appellant is not identified, there can be no doubt that 
the two documents were written by the appellant : to assume otherwise 
would be to suppose that there were two Gurudayal Das of Sonamoyee, 
both sons of Rajkishore Das, both having young brothers named 
Narsing Das and both writing in identically the same hand. 

I have no doubt that the letter is proved, and that Gurudayal was 
a member of the Dacca Anushilan Samity and a member of importance. 
He is an older man than the other appellants. There can be no doubt 
that filling the position he did, he knew all about the secret objects of 
the Samity. His appeal must therefore be dismissed. 
» The next persons whose cases have to be considered are ‘Poresh, 
Hem Chandra, Saroda and Sukendra. These four persons were 
members of the Jnan Bikashini Sava which is shortly referred to as 
the Jnan Bikashini Sava at Madhyapara and they were only connected 
with the Dacca Samity if it be found that the Jnan Bikashini Sava 
was a branch of that association. Now the Jnan Bikashini Sava 
had been in existence for a number of years. It was originally attached 
to the Madhyapara School and was a debating society attended by boys 
who read essays in it and heard lectures. Whatever the origin of the 
society Jnan Bikashini Sava was, it is quite clear that in 1908, it was 
a society of extremely seditious nature. A great number of documents 
of very inflamatory nature was found throwing light on the society. 
Besides the inflamatory documents there was a record of the proceedings 
of the Jnan Bikashini Sava. This shows that in Chaitra 1314a 
meeting was held to resuscitate this old society; then there were the 
minutes of the proceedings of the resuscitated society. The Jugantar 
was read and many other essays and poems calculated to stir up hatred 
and disaffection against the English. It is mot necessary to discuss in 
detail the very great mass of seditious literature which was found 
belonging to this society 

If the members had been indicted for committing offence under 
section 124A, Indian Penal Code, it is very difficult to see what defence 
they could have successfully raised. But they have not been indicted 
under that section. And the question is whether the persons who 
were members of the Jnan Bikashini Sava were so connected through 
that body with the Dacca Anushilan Samity as to be parties to the 

conspiracy which originated in the brain of Pulin. It does not 
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1912, endeavouring to stir up disaffection, they had necessarily gone a step 
papan further and actually conspired for the purpos ingi i 
Palin Behary i y Ẹ purpose of bringing in a 

i ©, revolution. 
eee The learned Judge who has carefully considered the evidence with 
“regard tothe connection between the Jnan Bikashini Sava and the 


 Harington, J. Dacca Anushilan Samity has come to the conclusion that they are 
=, the same society. Now it has been abundantly proved that one of 
the activities of the Jnan Bikashini Sava was lathi play. That, 
no doubt, is also an activity of the Dacca Anushilan Samity : in the Dacca 
Anushilan Samity, there was to be found a quantity of seditious 
literature. The same observation applies to the Jnan  Bikashini 
Sava. But there are some very striking differences between the two 
societies. In the first place, the Dacca Anushilan Samity had a local 
habitation. There were stringent rules considerably fettering the 
liberty of the.members who lived within the walls of the Samity, there 
were vows, there were oaths and secrecy and the members were not 
even permitted to discuss the affairs of the Samity among themselves, 
The Jnan Bikashini Sava appears to have had no local habitation. 
The papers belonging to it were found at the house of a man named 
Gobardhan. There is evidence as to the binding of the members of the 
Jnan Bikashini Sava by vows. The members were not under strict 
discipline which obtained in the Dacca Anushilan Samity. Nor would 
it have been possible to place them under that discipline without 
establishing the Jnan Bikashini Sava in the same house. Secrecy 
and silence do not appear to have distinguished the Jnan Bikashini 
Sava. Its proceedings show that there were meetings at which 
seditious literature were read and the ‘members seem to have been 
free to speak and read as they like. The only evidence with regard 
to the vows is that a couple of Adya and Antya vows were found in a 
note book belonging to Poresh, a member of the Jnan Bikashini Sava. 
But they do not appear to have been written in Poresh’s hand. There 
is no evidence as to how they came there. Poresh denied that he 
used that note book himself and there is nothing in it to shew that 
this statement was untrue. The circumstance that some members of 
the Jnan Bikashini Sava were also members, of the Dacca Anushilan 
Samity seems to me to militate against the theory that they are one 
and the same society. If they were, I would have expected that all 
the members of the Jnan Bikashini Sava were members of the Dacca 
Anuvshilan Samity, that they would have been bound by similar vows, 
they would have been subjected to similar rules of discipline and that 
their personal freedom would have been similarly curtailed. In the 
accounts of the proceedings of the society there is no reference to the 
vows which are such an essential part of the Dacca Anushilan Samity. 
On the whole, though no doubt, the Jnan Bikashilan Sava was an 
execedingly seditious body, I do think the evidence justifies the 
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inference that it was a branch of the Dacca Anushilan Samity. And I 
come to this conclusion because the characteristics of taking vows, 
secrecy and silence do not appear to have marked the Jnan Bikashini 
Sava. 

It is not necessary therefore to discuss in detail the evidence against 
these four persons Poresh, Hem Chandra, Saroda and Sukendra, 
because it is conceded on all hands that their conviction can only be 
supported if it is found affirmatively that the Jnan Bikashini Sava and 
the Dacca Anushilan Samity are one and the same body. 

Their appeals must be allowed and convictions set aside. 

~ Khirode.—Khirode does not deny that he was a member of the 
Samity. He says that he played Jathi for the purpose of self-defence, 
There is oral evidence with regard to his taking part in the /ath7 play at 
the head-quarters of the Samity. Besides this there are a very large 
number of documents which connect him with Pulin’s Samity where he 
appears also to have gone under the name of Hiramoni. This is proved by 
a postal peon whose evidence does not appear to have been questioned 
in cross-examination. Amongst,documents found in his house there were 
papers with Adya and Antya vows. Further there were seditious 
poems signed with the name of Hiramoni which were proved to be in 
his hand-writing. There was an unfinished novel the hero of which is 
represented as following the precepts of Mukti kon Pathe. And itis 


difficult to believe that the writer has not derived his idea from’ 


that work. 
The very great mass of documents coupled with his admission leaves 


no doubt that he was a member of the Dacca Anushilan Samity and 
that the seditious literature shows that he was a person of strongly 
revolutionary feelings. . 

As in the other cases where a person has displayed in his writings 
violent revolutionary ideas, and is a member of a society the ultimate 
object of which is revolution, the only conclusion that can be come to is 
that he was a party to the revolutionary object of the Samity. 

His appeal must therefore be dismissed and conviction affirmed. 


“É Nishi Bhusan Mitra is a man who on his own showing spent 3 or 4 


months in the Samity where he says he was a teacher only, and that he 


did correct exercises, is shewn from the books found on the search, 
There is no, doubt that the Judge has come to a correct conclusion with | 


regard to him. 
In the first place it is in the highest degree improbable that a man 


would have been permitted to stay in the Samity in the important 


position of a teacher unless he had taken the vow and had assented to’ 


the designs of the Samity. 


That he was a strong supporter of revolution is shown by the 


sentiments expressed in his diary in which he quotes a passage from the 


Mukti hon Pathe and refers to devotion to the mother and his readiness 


to face dangers, He has been photographed sword in hand in a posture 
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than with his statement that he was merely a corrector of exercises. 

It is clear that he was aman of position in the society and was 
strongly revolutionary. There can therefore be no doubt of his guilt. 
His appeal must be dismissed and conviction afhrmed. 

v Radhica Bhusan Ray—Radhica Bhusan Ray is alleged by the 
Crown to be a prominent member of the Dacca Anushilan Samity. He 
denies that he was a member. One of the assessors, who has considered 
in detail what persons were connected with the Samity, finds that he 
was connected with it, He was convicted in the Wari Affray case. 
He attributes his conviction to this circumstance: He says he was at 
fhat time living near Fifty Wari, and when the disturbance took place 
he went there for the purpose of assisting Pulin. There was a good deal 
of oral testimony to show that Radhica Bhusan Ray was at the head- 
quarters of the Samity. And the evidence is corroborated by discovery 
of books at the Samity bearing his name in his hand-writing. One of 
these was a lathi play book containing both ddya and Antya vows in 
full.signed by him. The name of Radhica appears as the winner of a 
gold medal in a mock fight which was held on the 23rd August, 1908. 
But in favour of Radhica it is to be observed that there is nothing 
to show that this is the same Radhica as the appellant. But the oral 
evidence coupled with the discovery of documents to which I have 
referred before leaves no doubt that the Judge and one of the assessors 
were correct in supposing that this man was connected with the Samity. 

The question that is to be considered is what his position with 
regard to the Samity was? For the Crown it is urged that he was 
obviously a person of importance, because he went to Noakhali for the 
purpose of instituting a Samity there. He denies that he ever went to 
Noakhali,—it should be observed that he was arrested when leaving 
Pulin’s house and that when arrested he gave a false name. It was 
only in consequence of what Nitai who was then in custody, said at the 
Police Station that his name was discovered as Radhica. A man of 
the name of Kali Charan who is a contractor at Noakhali says that a 
man named Radhica came to Noakhali and gave him instruction to 
erect two huts for datht play. The criticism to which Kali Charan’s 
evidence is open is that in the Magistrate’s Court he appears to have 
identified a wrong man as Radhica. He says that he did not, but he 
admits that he only saw Radhica twice. It is therefore necessary to see 
how far other evidence corroborates this witness with regard to 
Radhica’s going to Noakhali. There is no reason to suppose that the 
witness is not speaking truth in the story he tells us of the visit to 
Noakhali by one Radhica. It is clear therefore that some man named 
Radhica did goto Noakhali for the purpose of establishing a lathi play. 
His name appears in the report made by Bankim after his visit ‘to the 
Bhuterbari premises on the 2nd December, 1908. But I do not think 
the statement made to the constable on that occasion in Radhica’s 
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absence is admissible. Rejecting that, there is the fact that after 
Radhica had been arrested by Bankim and after he had admitted that 
the name as given was not his, that his real name was Radhica, he 
further admitted that he went to Noakhali and that a photograph in 
which he appeared had been taken at that place. There is also the 
evidence of a person named Phani Bhusan Sen who is a gentleman of 
position and respectability to the effect that Radhica came to Habiganj 
and taught Jathi play at the Anushilan Samity which had been 
established in that town. At that time he said that he had come 
from Dacca. 

To sum up the evidence against him, there is the evidence that he 
was at the head-quarters of the Samity, that he went to Habiganj as a 
teacher of dathz play of the Samity there, that a man bearing his name 
did go to Noakhali for the purpose of establishing a Samity and that he 
admitted that he had gone there, besides this, the discovery of the 
document at the Samity Head-quarters to which I have referred. 
Amongst the document mentioned there was one seditious work which 
bore his name on the cover. . think the inference to be drawn from 
this evidence is that he was a person of position in the Samity. And if 
the evidence is true, and I believe it to be true, that he went to 
Habiganj and to Noakhali on the errand on which he has been alleged 
to have gone, I think it follows that he must have been a man who had 
studied the Paridarshak and knew the object for which this Samity 
was formed. 

The result of this evidehce is to leave no doubt on my mind that his 
conviction was right. His appeal must accordingly be dismissed. 

Nishi Kanto Chaudhuri is identified by a witness who had known 
him since he was small as*having taken him to a field at Wari 
where there was dathz play. He described him as coming from 
Olpur. 

It is contended by the appellant that this Nishi Chaudhuri has 
been put on the list in substitution for a Nishi Chaudhuri, son of 
Rajani, who is related to a Police Inspector. Ashutosh Banerjee says 
there was such a Nishi Chaudhuri : he had heard that Nishi Chaudhuri, 
son of Rajani, played Zat? at Nayabazar but says he saw the appellant 
Nishi playing Jath? at Nayabazar, Wari and Bhuterbari. 

In the report of June 1907 the Nishi mentioned is Nishi Kanto 
‘Chaudhuri of Nayabazar. 

There is an exhibit which shows that a Nishi Kanto Basu 
‘Chowdhury was appointed by the Habiganj Central Samity to be 
an Inspector and there is evidence that Nishi is the appellant. 

It has been argued that this Habiganj Central Samity has been 
organised as Pulin recommends, but there is no direct evidence to 
support this contention. There is evidence that a man came from 
Dacca to teach. There is evidence that vows were administered to the 
members of the Habiganj Samity and the members of that Samity 
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ee indulged in /athz play, but I don’t think that this is sufficient to justify 
1912, the conclusion that the Habiganj Samity was a branch of the Dacca 
Pulin Behary Anushilan Samity. We do not know what the vows administered in 
the Habiganj Samity were, and even if it were accepted as clear that 
this Nishi was the man who played Zatht at Wari and Bhuterbarz, yet 
even then there would be nothing to shew what his position was in 
ala boas J. the Samity at Dacca. He had an authority to inspect: but this 
authority was not issued by Pulin nor does it appear to have emanated 
from the Dacca Anushilan Samity—on the contrary it issued from the 
Habiganj Samity, and the Habiganj Samity is not shown to have 
been connected with the Dacca Anushilan Samity. 
We do not think that his conviction can safely be affirmed: we 
accordingly allow the appeal. 
Nitai Chand Banikya—Nitai Chand is one of those who in his 
written statement denies that he was a member of the Dacca 
Anushilan Samity. There is a considerable body of oral tesimony to 
the effect that he was present at the head-quarters of the Samity. The 
criticism made on this is that if it is true, there is no reason why he 
_was not included in the first batch of prisoners against whom sanction 
was granted. As a matter of fact sanction was not granted until after 
his conviction in an Arms Act case which took place in August 1910. 
In this case some arms, warlike books, and papers were found at the 
shop of one Mohim Mudi which was being searched by the police who 
were looking for a stolen watch. Mohim Mudi made a statement 
implicating Nitai. Nitai was then arrested. And he and Moti and 
Mohim were eventually convicted and punished for this offence under 
the Arms Act. The arrest was on July the 30th and they were taken 
before the Magistrate on the 31st. Mohim Mudi made a statement to 
the effect that Nitai had given him the books, dagger and paper which 
were found in his shop, and that the revolver was one which Nitai had 
kept there, sometimes taking it away and bringing it back. Nitai also 
made a confession on the 31st July. He stated that a man named Ashu 
Dass kept the dagger and books with him and the pistol had been 
deposited with him by Sachindra Banerjee. He says they were both 
persons who were members of the Dacca Anushilan Samity and that 
he having received these things from Ashu Dass and Sachindra kept 
them with Mohim in his grocer’s shop. This confession was subse- 
quently retracted on August the yrth when Nitai denied that he 
recognized the articles which had been found and said that he did not 
keep them with Mohim. He said that the statement made before was 
false. But in this statement of August the 11th he stated as he had 
in his previous statement, that he was a member of Pulin’s Samity. It 
appears from the evidence of Bankim that Nitai was sent back into 
police custody after his statement before the Magistrate and that he 
was remanded for seven days. After expiration of that time he was 
remanded for another 7 days. The point made by the appellant's 
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counsel is that Nitai’s feeling was improperly worked on during this 


time and therefore what he said cannot be relied upon. Now there is 
no explanation why he was remanded for this length of time to the 
police custody. Whatever the reason may be it could not have affected 
the statement which he made on the 31st July, for that was made a day 
after his arrest and before he had been remanded to police custody. 
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regard to the statement, he was strongly interested in trying to put the 
blame on somebody else, Mohim made a statement on the same 
day, whether before or after Nitai, it does not appear. And Mohim 
endeavoured to put the blame with regard to the possession of these 
articles on Nitai’s shoulders while Nitai tried to put it on Sachindra 
and Ashu Dass. On the one hand, if Nitai had nothing to do with the 
things, one would expect him to deny altogether any knowledge of 
them as soon as he was brought before the Magistrate. On the other 
hand, if he knew Mohim’s statement he might have thought that 
Mohim had been successful in putting the blame on him and that his 
safest course was to try to put his blame on some one else. I do not 
feel very great confidence in that statement. 

Now, the only evidence to connect the weapons in question with 
the Samity is that statement made by Nitai and the papers which were 
found with other things in the Mudi’s shop. Now, these papers are 
Samity papers containing the duties of a Secretary. The learned 
counsel explains their presence by pointing out that they were 
found a considerable time after the Samity had ostensibly come to an 
end. That the shop where these articles were found was quite close to 
the Samity premises and that the fact that the grocer had been using 
them as odd scraps of paper “for the purpose of jotting down items of 
account on them, as it appears from an inspection of them shows that 
they were not papers given him by any person to take care of with 
other articles, but justifies the inference that they were odd pieces of 
papers which he had obtained after the Samity had been closed. On 
the whole I come to the conclusion that the fact that they had been 
used by the grocer indicates that they were not papers given to him 
to take care of for any member of the Samity. The result therefore 
is that the connection of these articles with the Samity is not satisfac- 
torily made out. 

But that Nitai was in fact a member of the Samity I think there 
can be no reasonable doubt. The oral evidence in this respect is 
corroborated by the statement which he made on August the rth, 
At that time he had made up his mind to retract the confession which 
he had made with respect to the possession of the arms and other in- 
criminating things. Yet when he retracts his confession he still adheres 
to his previous statement that he was a member of Pulin’s Samiry. I 
think in the face of that confession corroborated by the oral testimony, 
there can be no doubt that he was in fact a member of the Samity. 
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CRIMINAL, This view has not only been taken by the learned Judge but also by the 


1918. only assessor who has taken the trouble to consider the individual 
cases, 

Pulin Be eats Then we have to consider what the position of this man was in the 

King- Samity. There is evidence of Aswini Kumar Guha that atā? play was 


Ge ahi taught at Sunamganj in the summer of 1908, and that Nitai was 


Harington, J. associated then with one Nagendra Dutta who was teaching fathi play 
zi at that place. This gets somè support from the report that Aswini 
made on the 16th June 1908. He then mentioned Nitai as the robust 
young man who associated himself with Nagendra. He did not give 
his name, apparently because at that time, he did not know it. But then 
the effect of the oral evidence as to his presence at the Samity and his 
association with Nagendra is much weakened by the circumstance that 
-no sanction for his prosecution was applied for till after the Arms Act 
case. In his favour it is to be observed that his name does not appear 
in any document belonging to the Samity. Upon that it is argued that 
his position was not really an important one. 

The result of the evidence comes to this that Nitai wasa member 
of the Samity, that he was in possession of certain warlike books and 
weapons at a period long after the time when the Samity had ceased 
openly to exist. The articles are not shewn to be connected with the 
Samity. The books are not shown to belong to the Samity Library 
and they are traced no nearer than Nitai himself. These facts are 
consistent with the articles having belonged to Nitai in his private 
capacity. As against him there is oral testimony: but that is not 
sufficient to shew that he started a Samity at Sunamgunj, or came 
armed from Pulin with the authority of an Inspector, but on the other 
hand it isin his favour that he is nôt connected with any of the 
revolutionary writings. The evidence therefore in our view is not 
sufficient to justify the inferenoe that he had those revolutionary desires 
which would lead to the inference that he knew of the ultimate design 
of the Samity—or that he was in such a position of such importance 
in the Samity as to make it certain he must have known the true 
objects ; for these reasons we think this appeal should be allowed and 
conviction set aside. 
=A- Promode——Promode was the brother of Pulin and he was 
admittedly a member of Pulin Samity up to the time of Wari Affray 
case. His contention is that he left the Samity after that disturbance ; 
and it is argued that that contention gains some force from the 
evidence of Bhugwan Charan Pal, who says that Promode went to live 
with Nalini in a house close to that in which Pulin lived. But there 
is direct evidence that Promode was in fact seen at south Maisundu 
whither the Samity had removed after the Wari Affray case. This 
oral testimony obtains corroboration from the fact that Promode’s 
name appears in the Library issue book as taking out books long after 
the date of the Wari Affray case. I think there can be no doubt that 
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It is contended on behalf of the Crown that he was member of pa 
some importance, because a parwana was discovered amongst Pulin’s Harington, J. 
papers authorising Promode to supervise the works of Muffasil Samities. ihi 
The parwana also directs the Mofussil Samities to assist him in every 
way and to see that the supervisor is not put to inconvenience for want 
of men and money. This document is not dated. And it is argued by 
the appellant that inasmuch as it was found amongst Pulin’s papers 
it must be supposed that it was never delivered to Promode and never 
acted on. I do not think that such a contention would be justified. 
The two men were brothers and it is quite likely that the document 
found its way back into Pulin’s hand after it had been acted on. In 
any case I do not believe that such a document would have been made 
out in favour of any person who was not completely in Pulin’s confi- 
dence and fully cognisant with the object for which the Samity was estab- 
lished. I agree thereforein the conclusion at which the learned Judge 
has arrived with respect to Promode. 

His appeal must be dismissed and his conviction affirmed. 

‘¢Prafulla.—Prafulla admits that he was a member of the Dacca 
Anushilan Samity but denies that he had anything to do with the 
Joan Bikasini Sava. As I have come tothe conclusion that the Jnan 
Bikasini Sava cannot properly be described as a branch of the Dacca 
Anushilan Samity it becomes unnecessary to discuss the evidence of 
Prafulla’s relation to the Jnan Bikashini Sava or to determine whether 
he was or he was not a member of that body. The difficulty of deter- 
mining whether he was a member of the Jnan Bikshini Sava or not, 
lies in the fact that there was a number of persons bearing the same 
name as he himself, belonging to the Jnan Bikashini Sava. 

But with regard to the Dacca Anushilan Samity, even apart from 
his admission, there can be no doubt as tohis being a member. His 
name appears in a very large number of documents found at the Samity. 
And a letter produced shews that he was in close association with 
Dinesh and Bankim. He was identified as having played /athz at the 
Samity. Amongst the documents found are Adya and Antya and Bishes 
vows all written in his hand. 

Although in Prafulla’s favour there are no revoluiionary documents 
in his hand, yet the discovery of /aiki play books in his hand containing 
not only the Adya and Antya vows but even the Bishes or special vow 
puts it beyond doubr, that he had attained a high grade in the Samity 
and he was therefore cognisant with the object for which the Samity 
was formed, 

His appeal must therefore be dismissel and conviction affirmed. 
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Radhika Bannerjee.—Radhika Bannerjee admits that he was a 
member of the Dacca Anushilan Samity. When he was arrested he 
gave his name as Karuna. Under that name he has been referred to 
by the witnesses. The only question really is what his position in the 
society was. As he admitsthe membership, no good purpose can be 
served by ‘discussing! the evidence which would otherwise establish 
that fact. a 

His name does not appear in any document earlier than 13th Aswin, 
1315, (29th September, 1909). If that be so, there is nothing to show 
that he had been a member for any length of time before the members 
of the Samity were arrested. The Judge thinks that he must have 
been a person of importance, because he was satisfied that he (Radhika) 
invited Sukumar to join the Samity. And his uncle was present when 
Sukumar made statement to the Police. 

The Judge thinks that it was through this man Radhika that the 
Samity received the information which determined them to murder 
Sukumar. But in dealing with the murder of Sukumar I have pointed 
out that it is really nothing more than a case of suspicion. In my view 
we should not be justified in allowing it in any way to influence the 
conclusion to which we come as to the position of Radhika Banerjee in 
the Samity. After all the fact that he invited one member to join 
without any evidence to show that he himself was either a person of 
consequence in the Samity for a long time or a person of violent revolu- 
tionary tendency, would not be sufficient in our opinion to justify us 
in coming to the conclusion that he was a member of importance and 
knew the secrets of the Samity. ; l 

We hold therefore that this appeal should be allowed and convic. 
tion set aside. ° l 

Surendra Mohun Ghose.—Surendra Mohun Ghose was the man 
spoken to by Ashutosh as one of the members!of the Samity. He is 
also identified by Sarat Chandra Ghose. There are documents found 
at the Samity which are said to be in his hand-writing particularly 


“one on arithmetic book which bears his name in his hand. There is 


another magazine on whieh Surendra’s name appears. Although the 
‘Ghose’ resembles ' Ghose’ written by Surendra, Surendra appears to, 
have been differently written. In the account of the Samity the name 
appears, but it is conceded that there is nothing to show that that, 
Surendra refers to this man. An important piece of evidence is that 
given by Satish Chandra Ray who has known Surendra Mohun Ghose 
since 1907. The witness lives at Olpur and says that Surendra Mohun 
Ghose came there, that he said that he had come to Olpur from Dacca, 
as an Inspector of the Anushilan Samity. There was an Anushilan 
Samity at Olpur. Drill and mock fight were openly carried on’at that 
place. It is not stated that this Samity was started by Surendra nor 
has it been shown to have been connected with the Dacca Anushilan 
Samity, The only evidence that he was there as a person of authority 
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from the Dacca Anushilan Samity is the admission said to have been 
made to the witness Satish. No inflamatory document has been found 
in this writing.. Though I am satisfied that Surendra Mohan Ghose 
was a member of the Samity there is nothing to show his position in 
the association, excepting the admission said to have been made 
to Satish. 

I feel doubtful whether it would be safe to act on the admission 
said to have been made 3 years before the witness gave his evidence, 


_in the absence of some evidence to shew that the appellant was a person 


of revolutionary ideas, 
We therefore set aside his conviction and allow the appeal. 


Surendra Chandra Ray—Surendra Chandra Ray admits that he 
joined Pulin’s Samity. He is spoken to as having played Jathi at 50 
Wari and at Bhuterbard and having taken part in the competition 
in 1907. The only question of difficulty is to ascertain what position 
he held in the Samity. The learned Judge has come to the conclusion 
that he is a Paridarshak ; if that is established there could be no ques- 
tion as to his knowledge of the objects of the Samity. 

A considerable number of ath? play books in which his hand-writing 
appears were found at the Samity. His name also appears in other 
books and accounts which though do no more than corroborate his own 
statement that he was a member of the Samity. 

There is however one document which is relied on by the Crown as 
showing the appellant’s connection with the deeper secrets of the 
Samity. That is a paper note-book which bears on it the statement 
that Surendra Chandra Ray is the owner. The first two pages are of 
darker coloured paper than the rest of the book, and appear to be sheets 
put on by way of a cover because it is obvious that the paper was 
written on before it was sewn on to the book, and on one of these sheets 
is a list of chemicals scored out. When they were written, by whom, 
there is no evidence ; some appear to be chemicals which might be used 
in making explosives, but it is not alleged that this is a formula for an 
explosive powder nor is the writing connected with any member of the 
Samity, indeed we do not think that affects the case. 

A piece of evidence which influenced the learned Judge was the 
fact that Ashutosh had told Bankim when that police officer made 
enquiries that Surendra had gone to Comilla, and the evidence of 
Abdul Gani that he used to teach /athz at Cemilla. 

But the difficulty as to this is that what Ashutosh said is not’ 
evidence against Surendra, and Abdul Gani, although he gives the 
name of the man who taught /aihz at Comilla, is unable to identify 
him. 

In favour of Surendra it is to be observed that no seditious writings 
are traced to him ; on the other hand, if Pulin’s statement which can be 
looked at under the Evidence Act be true, then he had taken both the 
Adya and Antya vows and the number of Zah? play books in his hand 
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CRIMINAL, would justify a suspicion that his position in the Samity was something 
1912. more than that of a mere teacher. 


“Pulin Beh a The case is one which falls very near the line. On the whole, we 
7 7 do not think that the evidence of his being a teacher at Comilla is 
eag satisfactory : he is not connected with seditious writings. We think, 
— therefore, that his appeal should be allowed and conviction set 
Harington, Je aside, 


Suresk Chandra Sen.—Suresh Chandra Sen was a shop-keeper in 
„Dacca. He was arrested at the time of the Wari Affray case and was 
subsequently discharged. The oral evidence against him 1s that of 
Upendra who says he was a member of the Samity and of Sarat Ghose, 
though the latter’s evidence was not relied on by the learned Judge, 
because he did not identify the prisoner. Reliance was placed on 
seven documents which were found at the Samity and which are said 
to be in the hand-writing of the appellant. The hand-writing of these 
documents has been proved by Mr. Hardless, but an examination of 
these documents, particularly the two /ath7 play books and a comparison 
of them with the standard, does not show such a resemblance between 
the writing as to leave the matter free from doubt. The only question 
is, do the documents found at Suresh’s father’s house justify the 
inference that Suresh was a member of the conspiracy? ; 

They are undoubtedly seditious, but appear to have been 
printed pamphlets and there is nothing more to connect them with 
Suresh than there is with Nibaran in whose house Suresh was living. 
On the whole, we have come to the conclusion that the evidence on the 
record is not sufficient to justify the conviction of Suresh. 

The oral evidence is weak ; we are not satisfied that the writings 
which are relied on by the Crown are in fact in Suresh’s hand : the 
other documents found are not shewn to be connected with him. 

His appeal must therefore be allowed and his conviction set 
aside. 
<. Sachindra Mohan Banerjee-—Sachindra Mohan Banerjee is a man 
spoken to by no fewer than seven witnesses in the lower Court. Two 
of the seven failed to identify him in the Magistrate's Court, but the 
five others pointed him out. It has been pointed out by the learned 
counsel for the appellants that his name does not appear in the Police 
report made in the month of June or in Mr. Salkeld’s report. But 
then on the other hand, it has not been shewn that he was a member 
of the Samity at any time before the report was made. Some difficulty 
arises in the circumstance that there appears to be another Sachindra 
connected with the Samity. He was one Sachindra Chandra Chandra 
and he is the Sachindra mentioned by the witness Padmini as teaching 
people to play /at#z at Imamganj, Dacca. His name appears in a list 
of members which was found at the search of the house of Jyotirmoye. 
Although his name does not appear in Mr. Salkeld’s list, he?appears to 
have been under surveillance. Then on the other hand although 
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Rati Lal Roy identifies the appellant and says he gave the name to the 
Inspector and the Inspector made a note of it, yet Sachindra’s name 
does not appear in any report. The result is, with regard to this 
appellant, the evidence is purely oral, and even if it is conceded that 
he belonged to the Samity, there is nothing to show what position he 
held or how he was implicated in it. He is not connected with any 
seditious writings : we do not think it will be safe to uphold his convic- 
tion. It is therefore set aside, and he is acquitted. 

~+ Santipada.—Santipada admits that he was a member of the Dacca 
Anushilan Samity since 1908. 

He was one of those who took part in the Agartola incident when 
with two others he was found loitering at a place to which the Lieute- 
nant-Governor was expected to come. It was reported that he and 
his companions were there with the intention of doing some mischief. 
But as when they were searched nothing compromising was found 
on them ; the suspicion cannot be justified notwithstanding the fact 
that they gave false names. 

But in this case of Santipada there were not only his admission 
and oral evidence to support it but there were a great number of lahi 
play books found at the search of his house, one of them containing 
the Adya and Antya vows. There was also a book on rules for mock 
fight and there was a book in his hand-writing on drill partly in 
English and partly in the vernacular. Although in his favour it can be 
said that no revolutionary writings are brought home to him, yet there 
is a book relating to drill. It was a careful exposition of the ordinary 
_ military drill. Bearing in mind that the ultimate object of the Samity 
was a revolutionary one, the writing out of this work by a member of 
the Samity calls for some explanation. No explanation is offered as to 
why Santipada took upon himself to write out this book on drill. The 
only inference therefore that can be drawn is that the appellant wrote 
the book because he was cognizant with the object at which the Samity 
of which he was a member, was aiming. 

I entertain no doubt that he was party to the design that Pulin 
had in his hand. 

His appeal must be dismissed and conviction affirmed. 

Mantkya.—Manikya was no doubt a mémber of the Dacca Anushi- 
lan Samity. His case is that he was not trusted with the secrets of the 
Samity, but that he was only what was described in the rules as external 
limb of the Samity. As to this he is supported by the statement of 
Pulin. There is evidence that he was present at a meeting in which 
Bepin Chandra Pal and P. Mitter were present in 1905. He was described 
then as being 9 or 10 years old and attracted attention because he was 
too young a child to be present on such an occasion. In the view of 
the learned Judge he was 17 or 18 at the time of his trial. That would 
make him 14 or 1§ in the year 1908. While there is no doubt that he 
was a member and probably a precocious and forward one, there is some 
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element of doubt as to whether he would have been trusted with the 
knowledge of the object of the Samity. There would be a risk in 
acquainting a boy of 15 or 16 years of age with such a dangerous piece 
of knowledge. We think there is just that element of doubt in his case 
which would justify us in saying that it has not been satisfactorily 
established that his position in the Samity was such that he must have 
known the serious object which Pulin had set before himself. 

The result is, that we think that there is a reasonable doubt of his 
guilt. We therefore allow his appeal and set aside the conviction. 

Fogesh Chandra Rauth—Jogesh Chandra Rauth is a man against 
whom the evidence is practically all oral. A number of witnesses speak 
to his presence at the Samity both at Wari and at Bhuterbari amongst 
those playing /a¢#z: but he cannot have been seen by any police officer 
between September 1907 and June 1908 as he was in hiding then as 
there was a warrant out against him for being concerned in a stabbing 
case, and if seen, he would have been arrested. l 

His house was searched and nothing found, Assuming that he 
did play Za#hz there is nothing to show how far he was in the secrets of 
the Samity. i 

There is evidence that he was the leader of the Jathz play in the 
Jindabahar branch of the Samity, but if that were the case, one would 
have expected to find some mention of him in the police reports. 

In the long and elaborate report of Hossien, his name does not 
anpear though Jindabahar men are to be found there and in the list of 
captains his name is absent. 

The absence of his name from these papers makes it doubtful 
whether he was as prominent a man as would appear from the oral 
testimony. " 

He is unconnected with any revolutionary writings. On the whole 
we think that it is not clear that he held a position of importance in 
the Samity, or was acquainted with Pulin’s real object. 

Under the circumstances we allow the appeal and set aside the 
conviction., 

Charu Chandra Sen.—Charu isa man who while admitting that 
he belonged to the Jnan'Bikasini Sava, denied that he belonged to the 


‘Dacca‘Anushilan Samity. He was brother of one Profulla who admit- 


tedly belonged to the Dacca Anushilan Samity. Charu was arrested at 
No. so Wari. His name appears ina number of documents. But the 
difficulty in dealing with the case arises from the fact that while this 
Charu belongs to Madhyapara, there seems to have been another Charu 
who belongs to Outshahi. Charu the appellant, has been identified by 
Ashutosh Banerji but the witness does not connect him with any parti- 
cular incident. One Charu has been spoken by Nagendra as having 
come to Sherpur and given him some information about the Samity in 
Dacca. Akhil also mentions the Charu who came to Sherpur but 


neither witness identifies this appellant. Upendra mentioned Charu 
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Chandra Sen first time as the son of Sarat Chandra Sen. He is a CRIMINAL 
different person from the appellant who is the son of Mohim Chandra 1912, 
Sen Gupta. The learned Judge relied on certain documents found at 
the Samity as connecting Charu with the conspiracy, but with regard v 
to them the difficulty that arises is that there is nothing to shew nee 
whether the Charu there referred to is the son of Sarat, or the ap- eet 
pellant. The Zath? play book found in the Samity is not in our opinion Harington, J, 
in the hand of Charu’: the documents containing the words " Sushem 
Charu’ is not in Charu’s hand, and there is nothing to shew to which 
Charu it refers. 
The difficulty as to the documents found at Charu’s house is due 
to the fact that Profalla, his brother lived there, and was undoubtedly 
a member of the Samity, and may therefore, have been in possession 
of the incriminating documents. 
There is oral evidence that Charu went to Sherpur to start a 
Samity but out of the 3 witnesses only one identifies this Charu, the 
others with one of whom Charu is said to have conversed about the 
Dacca Samity do not identify this Charu as the man who came to 
Sherpur. 
The case is one of some difficulty. I do not feel convinced that 
-the appellant and the Charu whose names appear in the Samity 
documents are the same man, and under the circumstances, I think 
the appeal should be allowed. 
Nripendra Mohan Gupta.—Nripendra Mohan Gupta is a man who 
was admittedly a member of the Jnan Bikashini Sava, and he denies that 
he belonged to the Dacca Anushilan Samity. That he was a person of 
revolutionary desires is clear from his essay on Freedom. It was found 
in the search which broughteto light the other papers appertaining 
to the Jnan Bikashini Sava. He was clearly at the head-quarters of 
the Dacca Anushilan Samity at the time of the Wari Affray case. 
And his connection with the Samity depends really on a letter 
which was found at No. so Wari. This letter was dated the 12th 
January 1908 and would appear to be a reply to a letter which 
was written on the 4th January 1908 by one Upendra Mohun 
Gupta. This letter asks about your cases and asks ‘who of our 
village are involved in it’. Then the letter which shows the con- 
nection of Nripendra with the Samity is dated from 50 Wari and 
says ' Charu, a fellow of our village and myself were implicated in this 
case and our case came up for hearing on Monday” and it goes on to 
say who were residing on the premises and they had nothing but 
lathi play. He says that any one who was living here had to dedicate 
his life to the interest of the Samity and could not live worldly life. 
There is evidence that that letter and the essay on the Freedom are in 
the hand-writing of Nripendra, That evidence the Judge believes, 
I think he is right in accepting it. And Ihave no doubt that Nripendra 
was a member of the Dacca Anushilan Samity, that he joined that 
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CRIMINAL. body some time before January 1908, and that he was a person of 
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pronounced revolutionary opinion. As in the other cases where a 
man is shewn to be a person of revolutionary desires, and to be a 
member of the Dacca ‘Anushilan Samity, the only inference that can be 
drawn is that he was acquainted with and agreed to the revolutionary 
object which the Samity had in view. I have no doubt his conviction 
was right and his appeal must be dismissed. 

There only remains to be considered the question of sentence., 
The learned Judge has passed sentence of a severity which is only 
justified on his finding that the overt acts were traced to the Dacca 
Anushilan Samity : inasmuch as we have come to the conclusion 
that the cases other than the Naria dacoity have not been connected 
with the Samity, we feel bound to make a considerable reduction in 
the sentences. 

In passing the sentences we do take into consideration the fact that 
the appellants have been in custody for the greater part of 2 years, and 
we direct that the sentences we are about to pass take effect from to-day. 

Pulin, the leader, transportation for seven years. 

Ashutosh Das Gupta and Jyotirmoy, 6 years’ transportation. 

Bankim Chandra Roy and Gurudayal Das, 5 years’ rigorous im- 
prisonment. (sic.) 

Profulla Chandra Sen Gupta, Radhika Bhusan Roy, Khirode 
Chandra Guha, Santipada Mukerji and Bhupati Mohun Sen Gupta, 3 
years R. I. 

Nripendra Mohun Sen Gupta, Nishi Bhusan Mitra, Gopi Ballav 
Chuckerbutty and Promode Behari Das, 2 years R. I. 

The remaining appellants are acquitted and discharged, 

Before I conclude my judgment, I desire to say a word in commenda- 


tion of the great care and industry shewn by the learned Judge who 


tried the case in the Court of first instance. An enormous mass o 
evidence was placed before him. Although in some points we have 
had to differ from his conclusions, I desire to place on record my appre- 
ciation of the ability with which he has dealt with this difficult case. 
Mookerjee J.—This is an appeal on behalf of 35 persons who have 
been convicted under section 121A of the Indian Penal Code. Origin- 
ally, 45 persons were prosecuted, of whom one was discharged by the 
committing Magistrate, and 8 others have been acquitted by the 
Sessions Judge. Of the remaining 36 persons, one is said to have 
become insane and has not appealed to this Court. We are, therefore, 
concerned with the cases of the remaining accused persons only. On 
their behalf, the judgment of the Sessions Judge has been assailed 
not only as contrary to the weight of the evidence on the record, but 
also as bad on four grounds of law, each of which, it has been con- 
tended, is ‘sufficient to vitiate the convictions. These grounds must 
-obviously be considered in the first place, and they have been formu- 
lated by the learned counsel for the appellants in the following form, 
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namely, first, that the proceedings are bad because they were not upon ORT™MINAL, 


complaint made by order of or under authority from the Local Govern- 1912, 
ment within the meaning of section 196 of the Code of Criminal Pro- Pulin Behary 
cedure ; secondly, that assuming that there was a sanction by the Local 4. 
Government, the sanction was bad for vagueness, inasmuch as the King- 


| Emperors 
particular complaints were not authorised thereby ; ¢hzrdly, that the 


complaints themselves were not complaints of facts within the sll i J. 
meaning of section 190 (7) faj of the Criminal Procedure Code, 

and could not form the foundation for the initiation of any valid 

criminal proceedings ; and, fourthly, that the trial was vitiated by the 

misjoinder of charges contrary to the provisions of the Criminal Pro- 

cedure Code. 

In support of the first ground, it has been argued that before a 
Court can take cognizance of any offence punishable under section 121A 
‘of the Indian Penal Code, the essential pre-requisite is a complaint 
made by order of or under authority from the Governor-General in 
Council, the Local Government, or some officer empowered by the 
Governor-General in Council in this behalf. In the case before us, the 
complaint was not made under authority from, or by an officer em- 
powered by, the Governor-General in Council; the complaint purported 
to have been made by order of the Local Government. Now, the 
expression ‘Local Government’ as defined in section 3 (29) of the General 
Clauses Act, 1897, means the person authorised by law to administer 
executive government in the part of British India in which the Act 
containing the expression operates. - It has been argued that the 
Lieutentant-Governor of Eastern Bengal and Assam, by whose order 
the complaint was made, was not the person authorised by law to 
administer executive government in that part of British India, because 





In other words, if the contention of the appellants is well-founded, the 
only person competent to authorise a complaint under section 196 of 
the Criminal Procedure Code was the Lieutentant-Governor of Bengal. 
The argument of the appellants also involves by necessary implication 
the position that the Court of Session was irregularly constituted 
because the Lieutenant-Governor of Eastern Bengal and Assam who 
acted in this behalf was not the Local Governmet within the meaning 

of section 9 (2) of the Criminal Procedure Code. The line of reasoning | 
by which this position has been sought to be supported has been lucidly’ ` 
and concisely stated in the following manner by the learned counsel for s 
the appellants. He has argued that the procedure embodied in Pro- A 
clamation 2832 of the Ist September 1905 for the constitution of the 
province of Eastern Bengal and Assam was uliya vives and that the 
result achieved by means of the Proclamation could have been validly 
attained only by Parliamentary Legislation, in view of the provisions of 

3 and 4 Will, IV, c. 85 ; 5 and 6 Will. IV, c. 525; 16 and 17 Vict. c. 95; 
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17 and 18 Vict. c. 77; 24 and 25 Vict. c, 67; and 28 and 29 Vict. c. 17. 
Section 38 of 3 and 4 Will. IV. c. 85, provides that the Presidency of 
Fort William in Bengal, is to be divided into two Presidencies, namely, 


Bengal and Agra. Section 56 provides that the Executive Government — 


of the Prestdencies is to be administered by the Governor in Council, 
of the Presidencies of Fort Wiliam in Bengal, Fort St. George in 
Madras, Bombay and’ Agra respectively. The Statute 5 and 6 Will. IV. 
c. 52 gives powers to the Court of Directors to suspend the execution 
of these provisions so far as they relate to the creation of the Govern- 
ment of Agra, and during such suspension gives powers to the Governor- 
General in Council to appoint a Lieutenant-Governor for the North- 
Western Provinces. Under section 15 of 16 and 17 Vict., c. 95 the 
suspension is continued, and the ‘appointments and arrangements made 
with regard to the North-Western Provinces are kept in force. Itis 
worthy of note that Parliamentary Legislation was thus deemed 
necessary to create a Lieutenant- Governorship out of the Presidency 
of Fort William in Bengal. Section of 16 of 16 and 17 Vict. c. 95 provides 
that a separate Governor shall be appointed for the Presidency 


‘of Fort William in Bengal as in Madras and Bombay, as provided by 3 


and 4 Will. IV c. 85 ; but it is laid down that pending such appointment, 
it would be lawful for the Court of Directors to authorise the Governor- 
General of India to appoint a Lieutenant-Governor for the Presidency. 
Section 17 provides that the Directors may create one Presidency and 
authorise the Governor- General in Council to appoint a Lieutenant- 
Governor. The section provides at the same time that the arrange- 
ments hereinbefore authorised would be continued for the territory 
now and heretofore under the Presidency of Fort William. Statute 
17 and 18 Vict. c. 77 transferred to the Lieutenant-Governor of 
Bengal the power formerly exercised by the Governor-General in 
Council in respect of. the Presidency of Fort William in Bengal, 
leaving to the latter a residue of powers in respect of territories not so 
transferred. Section 3 of the same Statute gives powers to the 
Governor-General to take territories under his direct authority and 
management and to provide for their administration. With reference to 
these provisions, it has been argued by the learned counsel for the 
appellants that neither the Governor-General in Council nor the 
Secretary of State for India in Council ‘can create a new Lieutenant- 
Governorship or divide the Presidency of Fort William in Bengal 


without special Parliamentary Legislation, Reliance has also been | 


placed on sections 22, 46, and 47 of 24 and 25 Vict. c. 67, and with 
reference to the two latter provisions it has been contended that 
section 46 applies only to territories not forming part of the Presidency 
at the time of its creation; and this view has been sought to be 
supported by reference to the terms of sections 4 and § of 28 and 29 
Vict. c. 17. The question thus raised as to the legality of the re-distri- 
bution of territory and the creation of the Lieutenant-Governorship 


we 
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of Eastern Bengal and Assam by Proclamation ‘and, without Parlia- 
mentary Legislation, is not free from difficulty, and, in my opinion, 
there is some apparent force in the contention of the appellants that 
the language of the Satutes has been strained and their provisions 
applied in a manner not contemplated by the framers thereof. But it is 
not necessary to pronounce a final opinion upon the legality of the 
procedure adopted for the constitution of the province of Eastern 
Bengal and Assam and for the appointment of a Lieutenant-Governor 
of the province so constituted, because in my view the question does 
not arise in the present proceedings, The complaint in the case before 
us was made t under authority from and by order of the de facto Local 
Government.and was sufficient for the validity of the proceedings., The 
learned counsel for the appellants has contended upon the authority 
of the decisions in Empress v. Burak (1) and Hariv. Secretary of 
State for India (2) that it is competent to the Court to examine the 
legality of the procedure adopted for the creation of the Province; 
this position may be conceded to be sound [cf Dicey on the Law 
of the Constitution, pp. 96-98.]; but the true question which requires 
examination is, whether the sanction by the de facto Local Government 
is or is not sufficient for the validity of the trial. 

It is well-settled that the acts of one who, although not the de jure 
holder of a legal office, was actually in possession of it under some 
colour of title or under such conditions as indicated the acquiescence 
of the public in his actions, could not be collaterally impeached in any 
proceeding to which such person was not a party: Parker v, Keti (3) 
and Æ. v; Bedford Level (4). The view, however, has sometimes 
been maintained that there can be no de facto officer where there is no 
office de jure: Norton v. Shelby County (5). But the contrary opinion 
has been maintained upon weighty reasons ; and it has been held that 
an unconstitutional law establishing an office, may, until such law has 
béen declared: unconstitutional, be regarded as conferring colour of 
title, and that the incumbent of such an office should be treated as a 
de facto officer. The two fundamental pre-requisites to the existence 
of a de facto officer are, first, the possession of the office and the 
performance of the duties attached to it ; and secondly, colour of title, 
that is, apparent right to the office and acquiescence in the possession 
of it by the public. The proposition that the official acts of public 
officers, in an office created by an unconstitutional procedure, performed 
before its unconstitutional character has been declared by an authori- 
tative decision, cannot be collaterally attacked, is illustrated by more 
than one decision to be found in the books. In Clarke v. Common- 
wealth (6), the prisoner had been convicted of murder in a Court, the 
Judge of which was exercising functions in a county attached to his 
district subsequent to his election, and his contention on appeal was 


' (D (1878) L L. R. 4 Cale. 172. (4) (1805) 6 Rast. 359. 
(2) (1903) I. L. R. 27 Bom. 424. (5) (1885) 118 U. S, 425. : 
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that the Act of the Legislature by which such addition of territory 
was attempted to be made was unconstitutional. But the Court held 
that the question could not be raised collaterally, that the Judge was a 
Judges de facto and as against all but the Commonwealth a Judge 
de jure; and the murderer was hanged. In Campbell v. Common- 
wealth (1), the prisoners had been convicted of arson in burning a 
dwelling-house and other buildings. Two associate Judges sat with the 
President Judge and participated in the trial and sentence. The 
validity of their title to the office, and hence of the composition of the 
Court, was questioned in appeal on the ground that they had been 
elected to their office unconstitutionally. It was held that they were 
Judges de facto and as against all parties but the Commonwealth they 
were Judges de sure, and having at least a colour of title to their offices, 
their title thereto could not be questioned in any other .form than by 
guo-warranto at the instance of the Commonwealth. The result was 
that the burners of the dwelling-houses went to the penitentiary for 
eight years, though at a subsequent term the associate Judges were 
ousted in an action in guo-warranto brought by the Attorney-General. 
Of like import is the decision in Core v. Commonwealth (2) and the 
murderer was executed. See also State v. Carroll (3), State v, 
Gardener (4)and King v. Philadelphia Co. (5). A somewhat similar 
attempt was made in this country in Queen Empress v. Ganga Ram (6), 


_ where the appointment of Mr. Justice Burkitt as a Judge of the 


Allahabad High Court was unsuccessfully questioned ; the decision, 
however, is practically valueless in view of-the pronouncement by the 
Judicial Committee in Balwant Singh v. Rant Kishori (7) that the 
learned Judge had been validly appointed to his office. 

The doctrine that the acts of officers de facto performed by them 
within the scope of their assumed official aut hority, in the interest of 
the public or third persons and not for their own benefit, are generally 
as valid and binding as if they were the acts of officers de jure, dates as 
far back as the Yearbooks, and it stands confirmed, without any 
qualification or exception, by a long line of adjudications. Viner says 


- “acts done by an officer de facto and not de jure are good, for the law 
favours one in a reputed authority.” |) (Abridgment, Tit. Officers 


and Offices, G. 4.) In fact, the question for determination in cases 
involving the application of the de facto doctrine, is not, as a rule, 
whether the challenged acts, assuming the officer to be de facto as 
such, are valid, but whether the person whose title is questioned, is or 
was really a de facto Officer. 

The earliest case on record I have been able to trace is to be found 
in the Yearbooks under the name of the Abbe de fontaine (8) decided 


(1) (1880) 96 Pa. 344. (5) (1893) 154 Pa. 160, 31 L. R. A, 141, 
(2) (1883) 104 Pa. 117. (6) (1894) 1. L. R. 36 All, 136, 
(8) (1871) 88 Conn. 449, 9 Am. Rep. 409. (7) (1897) I. L. R. 20 All. 267, L. R. 26. 
(4) (1896) 53 Ohio St, Rep. 145, I. A, 54. 

81 L, R. A. 660. (8) (1431) Y. R. 9. H, 6, Fol. 32, 
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in 1431. The action was on a bond given by one who illegally held 
the office of abbot of the convent of Fontaine, for supplies furnished 
to the convent. ‘The office was elective, and though the unlawful 
holder had obtained only a minority of the votes, yet he had 
procured himself to be inducted by the ordinary, and had taken 
possession of the abbacy. Subsequently, however, the duly elected abbot 
displaced him and was in turn induced into office. The action was 
brought against the latter on the bond of his predecessor, and he 
pleaded the invalidity of the same on the ground that it had been 
given by one who never was the lawful abbot of the convent, The Court 
overruled this contention, and considered the bond valid, because given 
by the person who at the time was in fact the abbot. It is remarkable that 
the language used by Chief Justice Babington plainly indicates that the 
principles of the de facto doctrine were even then not entirely new. From 
this period, the de facto doctrine rapidly spread in England, and became 
firmly established, as is clear from a long series of decisions dealing with 
its various features and expanding its principles to meet the requirements 
of diverse circumstances and different times. We may briefly state that 
these cases illustrate the following positions: /rs/, that a parson presented 
by an usurping patron, who was wholly without authority to present, was 
a good parson de facto: Abbey of Fontaine (1) ; secondly, that a clerk ofa 
Lord of the manor holding a manorial court without any authority 
whatever and deriving colour only from his known relation to the 
Lord of the Manor as a simple clerk, was a good officer de facio: 
Knowles v. Luce (2); thirdly, so of the servant of a steward holding a 
manorial court without authority from the steward or the law: Lord 
Dacre's case (3); fourthly,so of the deputy of a deputy to whom 
authority could not be delegated: Leak v. Howel (4); fifthly, so of the 
steward of a manor appointed not by the Lord who alone had the 
power to appoint, but by county officers who had no authority what- 
ever to appoint: Harris v. Fays (5); stxthly, a reaffirmation of the 
doctrine by Lord Holt that the deputy of a deputy has sufficient 
colour to make him a de facto officer: Parker v. Kett (6), which is 
not inconsistant with the decision in Rex v. Lide (7) and, seventhly, 
the adoption of Lord Holt’s definition that an officer de facto is 
none other than he who has the reputation of being the officer 
he assumes to be, although he is not such in point of law, by 
Lord Ellenborough in Rex v. Bedford Level (8); amongst later 
decisions in which the existence of the de facto doctrine as a well- 
settled rule of law, is fully acknowledged, may be mentioned Margarat 
v. Hannam (9), R. v. Herefordshire (10), R. v. Slythe (11), De Grave v, 


(1) (1481) Y B OH, 6. Fol. 32, (6) (1693-1701) 1 La, Raym. 658, 12 Mod 467, 
-700 very fncorrectly}reported in Strange 1090. 
(2} (1580) Moore 109. 7) (1729) Andrews 163, 
(3) (7553) I Leonard 288. r- na (8) (1805) 6 East 356 
(4. (1598) Cro EH, 533, TE Boer (9) (1819) 3 B and Ald, 266, 22 R, R. 378. 
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ORININAL. Monmouth (1), R. v. Dolgelly (2), Penney v. Slade (3),.R. v. St. 

1912. Clement (4), R. v. Mayor of Cambridge (5), R. v. Cheshire (6), Seadd- 

uya ing v. Lorant (7), Lancaster v, Heaton (8), Waterloo v. Cull (9) and 
Pana eed Mahony v. East Heboyd (10). Wi Gi 

The application of this doctrine of de facto officers admits of illus- 

tration from wellknown historical events, The de facto doctrine received 

M ookerjea, J. a solemn recognition from an Act of Parliament passed in 1461. This 

7 was after the House of York had re-asserted its title to the Crown of 

England and succeeded in establishing it in the person of Edward IV. 

The Statute Edw. IV. C. I. declared that the previous Henrys of 

Lancaster were usurpers, but, to avoid great public mischief, also 

declared them kings de facto; the de facto doctrine was carried so far 

with respect to the: English Crown that treasons committed under 

Henry VI, not in aid of the lawful claimant, were punished under 

Edward IV, It is further stated in Bacon’s Abridgment (Prerogative 

A) that “it had been settled that all judicial acts done by Henry VI 

while he was king and also all pardons of felony and charters of designa- 

tion granted by him are valid.” The history of England affords another 

memorable instance of the application of the de facto doctrine. On the 

-death of Charles, I,Charles IT immediately became King of England 

Me jure, ‘and the 5 years “of the reign of Charles II are to this day 

counted from the death of Charles I; yet there was an interval of 

eleven years between the death of Charles I and the restoration 

-of Charles II, during the greater part of which, under the Protector, 

a government maintaining order and able to enforce its authority 

existed. Sir Matthew Hale, though he never formally recognized the 

government of Cromwell, sat as a Judge of the Common Bench, as the 

. Court of King’s Bench was called in ‘Cromwells time, administering 

the plenary jurisdiction of the Court, in the adjudication of cases involv- 

ing title to property as well as those affecting civil liberty. At the 

Restoration, he sat in the same Court as Lord Chief Justice of the King’s 

Bench. His explanation is well-known, and was to the effect that the 

public business must go on and justice be administered alike under 

de facto and de jure governments. (See Life of Sir Matthew Hale by 

‘Bishop Burnett and also by Dr. Williams). For other illustrations of 

_a similar character, reference may be made to the cases of Bank of 

. North America uv. McColl (11) where the question arose as to the 

validity of judicial proceedings in the Saint Domingo Courts not 

constituted by authority of the French Government, and King v. 

McDonough (12), where the question arose asto the validity of the 

judgment of a,-Spanish Court rendered in Louisiana, after the cession 

“of that country to the American Union but before the formal surrender. 


(1) (1830: 40. & P. 111, (7) (1851) 3 Ha L, 0.1418 affirming 18 Q, B. 706. 
(2) (1838) 8 A. & E. 561. (8) (1858) 8 E & B, 962. 

(3) (1839) 5 Bing. N. C. 319 19) (1858) 1 El. & El. 213. 
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To the same effect is the decision in Horn v. Lockhart (1), where 
the question was raised as tothe validity of the decisions of the Courts 
of the Confederate States of America during the War of Secession 
The position is thus now firmly settled in England, in the United 
States and in Canada, that the title of de facto judicial officers is not 
collaterally assailable. AHippsley v. Tucker (2), People v. Sassoville (3), 
O'Neil v. Attorney-General, (4), Speeres v. Speeres (5), Parker v. 
Parker (6). See also the case of Sir Edward Coke, who, though only 
a de facto member of Parliament in 1626, was granted privilege against 
a suit in Chancery commenced against i by the Lady Cleare. (7). 

It is not necessary for our present purpose to investigate exhaus- 
tively all the qualifications or limitations subject to which the de facto 
doctrine has to be applied. The substance of the matter js that the 
de facto doctrine was introduced into the law as a matter of policy and 
necessity, to to protect the interest of the public and the individual where 
those. interests were involved in the official acts of persons exercising 

the. duties of an office without being lawful officers. The doctrine in 
fact is $ necessary to maintain the supremacy of the law and to preserve 
peace and order in the community at large. Indeed, if any individual or 
body of individuals were permitted, at his or their eiie to collaterally 
challenge the authority of and to refuse obedience to the Government 
of the State and the numerous functionaries through whom it exercised 
its various powers, on the ground of irregular existence or defective title, 
insubordination and disorder of the worst kind would be encouraged. 
For the 2 good order and peace of society, their authority must be upheld 
‘determined, “See the observations in Scudding v. Lorant (8), and 
Norton v. ‘Shelby County (9). ( In the matter now before us, the 
sanction under section 196 of the Criminal Procedure Code was 
granted by the de facto Local Government and the cognizance of the 
case has been taken by the de facto Sessions Judge. In my opinion, 
it is not open to the appellants to question collaterally the legality of 
the conviction upon the allegation that the Local Government was 
irregularly constituted and the Sessions Judge irregularly appointed. 
The first ground upon which the legality of the trial is assailed must 
consequently be over-ruled. 

In so far as the second ground is concerned, it has been contended 
that the sanction under section 196 of the Criminal Procedure Code 
is vague, because it does not sanction the specific complaint preferred 
before the Magistrate and that consequently it amounts in substance to 
a delegation of the authority vested in the Local Government. In 


iD (1873) 17 Wallace. 570. (2) (1677) 2 Lev. 184. 
(3) (1866) 29 California 480. 
(4) (1896) 26 Canada, Sup. Court. 122, 1 Canada. Cr. Cas, 303. 
(5) (1896; 28 O. R. 188. (7) (1626) 1 Douglas Ele, Oas, 425, 444. 
(6) (1840) 8 Paige 428. (8) (1851) 3 H, L, C. 418, 
(9) (1886) 118 U. S.. 425, 
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support of this view, reliance has been placed upon the decision in . 
Barindra Kumar Ghose v. Emperor (1). In my opinion, there is no 
substance in this contention. In the case relied upon, sanction was 
granted for prosecution for offences under four sections specified and 
any other section of the Indian Penal Code which might be found 
applicable to the case. There was consequently a plain delegation of 
the controlling power and discretion vested in the Local Government. 


In the case before us, the persons to be prosecuted are named and the 


sections under which they are alleged to have committed offences as 
also the period of their activity are specified. The mere circumstance 
that these persons are not described as members of the revolutionary 
society the existence whereof was sought to be established at the trial, 
does not affect the validity of the sanction. The second ground, there- 
fore, cannot be supported.) 

In so far as the third objection is concerned, it has been argued by 
the learned counsel for the appellants that the conditions requisite 
for the initiation of a valid criminal proceeding are exhaustively 
enumerated in clauses (2), (b) and (c) of sub-section (1) of section 190 ; 
that clauses (6) and (c) have no application to the present case; and 
that the requirement of clause (a) was not fulfilled inasmuch as what 
purported to be the complaint was not a complaint of the facts which 
constituted the alleged offence. My attention has been invited to 
the definition of the term " complaint” embodied in section 4(1) (è) 
of the Code, as the allegation, made orally or in writting, to a Magis- 
trate with a view to his taking action under the Code, that some 
person, whether known or unknown, has committed an offence. 
Reliance has also been placed upon the provisions of sections 200, 202, 
and 203 of the Code to show that when a Magistrate has taken 
cognizance of an offence on complaint, he has to examine the 
complainant upon oath, to satisfy himself as to the truth of the 
complaint, to make an enquiry into the case or direct alocal investiga- 
tion for this purpose, if necessary, and then to determine whether 
he will dismiss the complaint for reasons to be recorded or issue process 
against the accused. It has been argued that in order to enable the 
Magistrate to exercise his judgment in this matter, it is essential that 
the complaint should be a complaint of the facts which constitute the 
offence, and that in the case before us, this condition has not been 
fulfilled. The complaints do not set out the facts. I shall take as an 
illustration the first of the three complaints on the record dated the 29th 
July 1910. The petition of complaint is headed as a complaint of offences 
under sections 121A, 122, 123 of the Indian Penal Code, and then 
proceeds as follows : “Your petitioner has reasons to believe that the 
persons named in the Goverment order dated the 26th July 1910, 

Poti is hereunto annexed, have amongst themselves and together 
ith other persons known or unknown conspired to wage war against 
(1) (1909) 1. L. B, 87 Calo, 467, 
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His Majesty the King and to deprive His Majesty of. the sovereignty 
of British India, and they have collected arms and have otherwise 
prepared to wage war with the intention of either waging war or 
being prepared to wage war against the King, and have further 
concealed with intent to factlitate a design to wage war against the 
King, and have thereby committed offences punishable under sections 
121A, 122, and 123, Indian Penal Code.” It will be observed that no 
facts are set forthin the so-called complaint, but the words of the 
successive sections of the Code are literally copied out. In fact, the 
complainant might merely have stated that he complained that the 
persons named had committed offences punishable under sections 121A, 
122 and 123 of the Indian Penal Code. In my opinion, a complaint of 
this description constitutes a merely colourable compliance with the 
provisions of the Statute. That substantial compliance with the 
statutory requirements may be secured without the least practical 
difficulty is clear from the form of the complaint in the case of 
Emperor v, Nant Gopal (1) which was produced before this Court, 
and which showed how a tolerably full statement of the concrete facts 
may be incorporated in the complaint so as to enable the Magistrate to 
discharge his judicial functions under sections 203 and 204 of the 
Criminal Procedure Code, and in the event of the issue of process 
under the latter section, to furnish indication to the accused of the 
outlines of the case for the prosecution. The view I take is founded 
not merely on the language of the Code [Queen v. Sham Lal (2)] but 
also on well-recognized principles which lie at the foundation of 
Criminal Jurisprudence. It is well-settled that in accordance with 
the general rule in criminal prosecutions, an indictment or infor- 
mation for conspiracy must contain a statement of the facts relied 
upon as constituting the offence, in ordinary and concise language, 
with as much certainty as the nature of thecase will admit: Rex 
v. Fones (3), Rex v. King (4). Iam not unmindful of the view 
sometimes taken that where conspiracy is made a statutory offence, 
if the Statute sets out, fully and without uncertainty or ambiguity, 
the elements necessary to constitute the offence intended to be 
punished, a charge in the language of the Statute is sufficient: 
R. v. Rollands (5). But it is indisputable that if the Statute 
employs broad and comprehensive language descriptive of the general 
nature of the offence denounced, the complaint should embody a 
particular statement of the facts and circumstances: X. v. Peck (6), 
Pettibone v. United States (7), McClain on Criminal Law Vol. II 
section 984; Bishop on New Criminal Law, Vol. II section 202; 
Bishop on New Criminal Procedure, Vol. II, section 217. If the 
contrary view were maintained, we might we well hold that because 
(Q) (1911) 15 C. W. N. 593, I. L. B. 38 Cale, 559. (3) (1832) 4 B and Ad. 345. 

(2) (1887) I L. R. 14 Oale, 707 (716). (4) (1844) a B. 782 (796). 


(6) (1851) 17 Q B. 671, 5 Oox. O. O, 466, 2 D. and H, C. 0, 364 
(6) (1839, 9 A.and E, 686, (7) (1892) 148 U. S, 197, 
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CRIMINAN; sanction has been accorded under section 196 of the Criminal Procedure: 
1919, Code, the Magistrate need not exercise his judgment at all,—a position ` 
clearly not intended by the Legislature. In my opinion, therefore, the 
l complaint in this case was not a complaint of facts as contemplated by 
= ey section 190 of the Criminal Procedure Code. The question thus 

eat arises, how far, if at all, the validity of the proceedings has been affected 
Mookerjee, J. by this defec ive nature of the complaint. On behalf of the appellants, 

it has been contended that there was no complaint in the eye of the 
law and consequently the proceediugs were without jurisdiction. In 
support of this proposition, reference has been made to the cases of 
Umer Ali v. Safer Ali (1), Baidya Nath v. Muspratt (2), Ju re Subrao 
Ram Chandra (3). Runga Chari v. Emperor (4), Emperor v. Laitt 
Mohan (5), Barindra Kumar v. Emperor (6), Sham Khan v. Queen (7), 
Apurba Krishna v. Emperor (8) and Lokenath vy. Sanyasi Charan (9), 
Haladharv. Sub-Inspector (10), Chamroo Sahu v. Emperor (11), Kesri v. 
Muhammad Bakhsh (12), Abdul Kader v. Emperor (13), Empress v. 

Alim Mundle (14) and Subrahmania v. Emperor (15). This position has 
been contested on behalf of the respondent, and it has been argued on 
the authority of the decisions in Chidambaram v. Emperor (16) and 
Swami Dayal v. Emperor (17), that the defect, if any, may be deemed to 
have been cured by section 537 of the Criminal Procedure Code. 

Upon examination of the decisions to which reference has been made 
at the bar, it appears that not one of them is precisely in point; but 
one rule is deducible therefrom, vzz., that if the Court has acted ` 
without jurisdiction, the legality of the proceedings cannot be sustained. 
Now, it is plain that in the case of Barindra Knmar v. Emperor (18), 

‘where the order under section 196 of the Criminal Procedure Code did 
not mention section 121 of the Indian Penal Code, as also in the case of 
Emperor v. Lalit Mohan (19), where the complainant omitted to name an 
accused person in his petition of complaint, the defect went to the root 
of the matter and made it impossible for the Court to hold a valid trial for 
the offence not specified or of the accused person not mentioned. 
Again, where, as in the case of Chamroo Sahu v. Hmperor (20), the 
validity of the complaint is successfully questioned before this Court, 
“before the trial, the obvious course to adopt is to quash the proceedings 
as framed. In the case before us, however, the sufficiency or legality of 
the complaint has not been brought up to this Court for consideration 
before the completion of the trial in the subordinate Courts. On the 
basis of the complaint, the enquiry proceeded before the Magistrate, and 
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after commitment by him, the Sessions Judge has elaborately tried the CRIMINAL 
case with the aid of assessors. Under these circumstances, it is plainly 1912, 


no longer competent to the accused to invite this Court to set aside the Pulin Behar y 
convictions on the ground that the complaint was materially defective. v. 
A case of this description is, I think, completely covered by clause (a) of Kińg- 


é sang . f Emperor. 
section 537 of the Criminal Procedure Code. There is no foundation for 


any possible suggestion that the essentially defective nature of the com- Meena J. 
plaint has in fact occasioned a failure of justice. The essence of the argu- 
ment for the appellants is that the complaint must embody a statement 
of facts,so as to enable the Magistrate to form an opinion whether 
he should take action under section 203 or section 204 of the Code. 
But that stage has been long since passed, and the Court is now called 
upon to decide, not whether the complaint should have been thrown 
out or acted upon, but whether the voluminous evidence on the recor 
justifies the convictions and sentences.) The view I take is supported b 
the observations in the cases of Swami Dayal v. Emperor (1), and 
Chidambaram v. Emperor (2), though I do not adopt all that is said in 
these cases; in so far as the second case accepts the decision in Queen v. 
Bal Gangadhar Tilak (3), it cannot be reconciled with the decision 
in Barindra Kumar v. Emperor (4), but that does not affect the point 
now under consideration. ‘ My conclusion, therefore, is that although 
the complaint is not in conformity with the requirements of section 190 
of the Criminal Procedure Code, and although the accused might have, 
possibly with success, applied to this Court to quash the proceedings at 
thé appropriate stage, the convictions cannot now be assailed on 
this ground. 

' In support of the fourth ground, it has been contended that the 
trial is vitiated by misjoinder of charges, inasmuch as a charge under 
section 121A was coupled with a charge under section 123 of the 
Indian Penal Code. The contention in substance is that the same 
person cannot be guilty of offences under both the sections, and in 
support of this view reliance has been placed upon the decision in 
Queen v. Raj Kumar Banerjee (5), where it was ruled that the illegal 
concealment by act or omission contemplated by section 120 of the 
Indian Penal Code has reference to the existence of a design on the 
part of some third person other than the person who commits the 
offence. It has further been argued that if there was a misjoinder of 
charges, the trial has been altogether vitiated, because conducted in a 
manner not contemplated by law, and in support of this proposition, 
reliahce has been placed upon the cases of Queen v. Chandi Singh (6), 
and Subrahmanya Ayyar v. Emperor (7), which must be taken to have 
overruled the decision of the Full Bench in Ju re Abdur Rahman (8). 
In my opinion, there is no substance in the contention that the trial is 


CL} (1907) 7 Or, L. J. R. 383. (5) (1862) 1 Ind. Jur. O. S., 105 
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vitiated by misjoinder of charges. In the first place, it is clear that the 
the decision in Barindra Kumar v. Emperor (1), is opposed to the 
contention of the appellants. In the second place, it is manifest that 
the same person may be guilty of offences under section 121A as well 
as section 123 of the Indian Penal Code; for instance, a person may 
bring himself within the latter section by concealment of the existence 


Mookerjee, J a of a design to wage war against the King, and may immediately after- 


es ert 


2) 


s| 


wards join in the conspiracy to wage war against the King and thereby 
bring himself within the scope of section 121A. It is reasonably plain, 
therefore, that even if sections 234 to 238 of the Criminal Précedure 
Code are of no assistance to the prosecution, because, as explained in 
Budhat Sherk v. Emperor (2), they are limited to the case of a single 
accused person while section 239 applies to the joint trial of more than 
one person, yet the interpretation we put upon section 121A and 
Section 123 of the Indian Penal Code shows that the trial is not open 
to objection on the ground of misjoinder of charges. See Fanki v 
Emperor (3), which is not really in conflict with Bishnu Banwar v. 
Empress (4), and Jn re Bal Gangadhar Tilak (5). In the second place, 
it is plain that the offences charged were committed.in the same tran- 
saction within the meaning of section 239 of the Criminal Procedure 
“Code, But I must further add that the objection as to the joinder of 
Charges proves wholly unsubstantial, also from another point of view. 
It appears that as soon as objection was taken on this ground before’the 
, Court of Session, application was made on behalf of the Crown for leave 
to withdraw the charges under sections 122 and 123 of the Indian 
Penal’ Code. The learned Judge, however, felt constrained to refuse 
" this application in view of the decision in Ampress v, FPoreshollah (6), as 
also of the circumstance that there is no x press provision in the Code 
which authorises the withdrawal of a charge in the events which have 
happened. The result was that the charges remained noiminally unaltered ; 
but the prosecution directed the evidence towards the proof of the 
charge under section 121A alone. In my opinion, the application for 
‘withdrawal of the charges to which exception had been taken ought to 
have been allowed and the Court had inherent power to make the 


‘appropfiate order. Criminal Courts, no less than Civil Courts, exist 


for the administration of justice, and Courts. of both descriptions 


have inherent power to mould the procedure, subject to the statutory 
provisions applicable to the matter in hand, to enable them to discharge 


their functions as Courts of justice. From every point of view, there- 
‘fore, the objection as to misjoinder ai charges is unfounded and must be 
overriiled, | 


I shall now proceed to examine the merits of the appeal. The case 


“for the prosecution is that the Dacca Anushilan Samity of which many 
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‘of the appellants were members was a revolutionary society the object ' CRIMINAU. 
‘of which was ultimately to deprive the King-Emperor of the sover- 1912 
eignty of British India or at any rate of a part thereof. The theory. ww oe 

essere Pulin Behary 
of the prosecution is that the partition of Bengal which “came into k 


force on the 16th October 1905 exasperated the Hindu inhabitants of ` King, 
the province and specially of the newly constituted province of ig 
Eastern Bengal. Political agitation was vigorously carried on in Mookenjee, WV. 
various parts of the country, and to use the language of Mr. Justice 
Fletcher in Peary Mohan Das v. Weston (1), speeches were delivered 
against the partition, the swadeskhz movement came into being, akras 
or gymnasiums and Samities or societies were formed or extended, 
attempts were made to enforce the swadesht movement by criminal 
intimidation, force and violence, volunteers originally enrolled for the 
purpose of keeping order at political meetings were subsequently 
employed for picketting the markets in order to enforce boycott, and 
finally literature including periodicals “and books which preached 
revolutionary ‘doctrines and destruction of Europeans came into exis? 
tence. On behalf of the Crown, it is asserted in substance that thé 
Dacca Aunshilan Samity was formed for purposes of revolution, though 
its ostensible object was to encourage physical exercise. The case fot 
the defence, on the other hand, is that the ostensible was the real \.- 
object ‘of the Samity and that its founder and promoters entertained 
no secret or sinister purpose. In fact, it is asserted on behalf of the 
defence that the effect of the agitation which followed the partition of 
‘Bengal was not merely to cause complete estrangement between 
Hindus and Mahomedans, but also to create a feeling of active hostility 
of the Mahomedans towards the Hindus which exhibited itself in what 
has been described as various acts of insult and oppression. The 
defence urge that the position of the Hindus became so insecure that 
Pulin Behary Das, who was himself an expert Jathi player, at the 
instance of the leading people of the town of Dacca, started this 
Samity on the 6th March 1907 for the physical improvement and 
ultimate regeneration of the Bengali race. Itis further asserted that: 
the idea of the Samity was borrowed from the well-known work: 
“Anushilan” or “culture” by the celebrated Bengali novelist Babu’ 
Bankim Chandra Chatterjee. The substantial question in controversy, 
consequently, is, what was the true character of the Dacca Anushilan 
Samity: was, it as the prosecution alleges, a revolutionry society the 
funds of which were obtained by dacoity, and the object of ‘which was 
to be attained by means of bombs and arms; or was it, as the accused 
assert, a society for not merely.a harmless but also a praiseworthy 
purpose, namely, the physical’ and moral improvement of the Bengali 
race, but the object wherecf has been grievously misrepresented by 
untrustworthy police officers and unscrupulous spies, In the Court 
below, a considerable mass of evidence was adduced to éstablish the 
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CRIMINAL, precise time when the society was formed, and it appears to have been 


1912 assumed that if the society was established towards the end of 1905, 
Pias immediately after the partition of Bengal, asthe prosecution asserts, 

Palin Behary . ; gin 
ù. its object must have been revolutionary, while if it was really 


King- | founded on the 6th March 1907, immediately after and in view of the 
Emperor. . A i A : 
mn 1, Various disturbances at Comilla, Jamalpur, and in other places, its 

Mookerjee, J purpose must have been laudable. But it is manifest that neither of 
as these assumptions may be well-founded. The precise point of time 
when the Samity was instituted, if it can be ascertained, may possibly 
indicate the ostensible purpose of its establishment ; but it is by no 
means conclusive as to its true character. It is obvious that a society 
of this description could hardly have been founded, much less successfully 
extended through various districts, unless the antecedent events and 
surrounding circumstances had prepared the way therefor. It is, 
therefore, not very material to consider whether the organization was 
started on the 6th March 1907 as the defence assert or more than a 
year earlier as the prosecutian alleges. It is plain beyond controversy 
that at or about the time to which we are referring, considerable 
ill-feeling existed between Hindus and Mahomedans, and the evidence 
further points to the conclusion that in Jamalpore, and possibly in 
other places also, infuriated Mahomedan mobs had, to some extent, got 
beyond the efféctive control of the authorities entrusted with the 
duty of keeping the peace. There was thus a widespread panic 
among Hindus that they might be insulted or outraged by Mahomedans 
with impunity, and also a belief that the authorities were either 
unable or unwilling to afford them adequate protection. It is not 
necessary for the purposes of the present case to investigate whether 
and how farthis panic was well-founded.; nor is it pertinent to the 
present enquiry to determine who were to blame for the highly strained 
feeling between the Hindus and the Mahomedans. I am concerned 
only with the fact, firmly established by the evidence, that there was 
widespread panic amongst the Hindus and that means of self protection 
were deemed necessary by men of intelligence and respectability. 
Under such circumstances, the formation of a society avowedly for the 
development of physical culture and the rapid extension thereof in 
different districts is by no means a matter for surprise. That Pulin 
Behary Das was himself an expert /ath7 player is clear on the evidence, 
and he is said to have learnt the tricks of the art from a master named 
Murtaza and to have developed the system to a considerable extent. 
‘That /athz play by itself is perfectly harmless has not been disputed ; 
and as was pointed out by the learned Chief Justice in a recent case, 
lath? play standing alone cannot be treated as evidence of a conspiracy 
to wage war. To attach sinister significance to the mere association 
in play or pastimes of those that live in the same village or attend 
the same school, would be dangerous, specially when these exercises 
were undertaken with a complete absence of secrecy and rather with 
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a courting of publicity : Æmperor v. Nant Gopal Gupta (1). I propose, 
therefore, to leave the evidence of Jathi play alone, and to endeavour to 
determine the object of the society from the official documents and 
from the evidence of its activities. 
© On behalf of the Crown, upon whom rests the burden of establishing 
the alleged conspiracy, reliance has been placed upon two classes of 
documentary evidence. In the first class, are comprised what have 
been called the official documents of the Samity. In the second class, 
are included documents found in the Samity premises at the searches 
of the roth August, 5th November, and 15th November, 1908, as. also 
documents proved to have been written by individual accused persons 
or found to have been in their possession at the time of various other 
searches, In addition to the effect of these documents, we have been 
-invited by the Crown to consider the evidence of numerous overt acts 
as Indicative of the true nature of the society, manifested by the 
activity of the members thereof. 
' In so far as the official documents are concerned, they have been 
classified under seven heads: (1) vows; (2) Rules for the conduct of 
members ; (3) the Paridarshak, an essay by Pulin Behary Das which 
“sets forth the nature of the society; (4) Sampadaker Kartabya, or 
Duties of the Secretary; (5) village notes ; (6) notice for organising 
samities ; (7) unity leaflet and independence leaflet. 

As regards the vows, it is necessary to state at the outset that it 
was an essential pre-requisite for the admission of an adult member 
into the society that he should take a vow. The vows were four in 
number, and were of gradually increasing degree of solemnity, They 
were known as the Adya prattjna or initial vow; the Antya pratiyna 
or final vow ; the, Pratham dishes or the first special vow and the 
Dvitia bishes or the second special vow. An elaborate argutfient has 
been addressed to the Court by the learned Counsel for the appellants 
as to the order in which the vows were .administered. But in my 
opinion the contention, ingeniously put forward, that the first special 
vow was administered first, completely failed. The internal evidence 
is conclusive that the vows were administered inthe order] have 
named them. The initial and the final vows were meant for all 
‘ordinary members, the initialto be taken at the time of admission 
into the Samity, and the final, after the novice had reached a certain 
stage of culture or attainment. Thetwo special vows were intended 
only for the members of the inner circle, and amongst them also there 
was obviously a gradation. The initial vow is harmless. The member 
undertakes never to separate himself from the Samity, to be loyal to 
its interests, to keep his own character immaculate, to carry out the 
orders of the authorities without question, to be diligent in gymnastics 
and drill, to keep secret from all non-members the art of self-defence, 
and to work out the welfare of the country and gradually of the world. 
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The final vow opens with a declaration that no internal matters what- 
ever of the Samity were to be divulged to anyone; nor were they 
to be even discussed unnecessarily. The member who took this 
final vow undertook to carry out unquestioningly the orders of the 
parichalak or the head of the Samity, to keep him informed of his 
own whereabouts wherever he might be, to inform the Chief of the 
existence of conspiracies against the Samity and under his orders to 


remedy them, to return to duty whenever the president might 


command, to consider no kind of work as humiliating, to cultivate 
self-abnegation and self-sacrifice and to keep secret from all persons 
not equally bound by oath, the instruction that he had received. The 
first special vow is aa in more solemn language, and the member 
undertakes to remain attached to the circle till its object has been 
fulfilled, to sever the tie of affection for parents and relations, for 
hearth and home, to render absolute obedience to the leader in the 
work of the circle, and to give up vicious habits of all descriptions. 
The second special vow is couched in still more solemn language, and 

the member undertakes to stake his life and all that he possesses to 
accomplish the work of the circle, called the circle for the enhance-. 
ment of good sense, to keep the inner secrets inviolate and never to 
discuss or mention them, to carry out commands without question, 
to preserve the secrecy of Mantras, to conceal nothing from the leader, 
never to deceive the leader by untruth, to be engaged always in the 
practice of religion, and finally to mete out just punishment to those 
who are antagonistic to it. With reference to these vows, it has been 
argued on behalf of the Crown that they plainly indicate that the 
society had a secret object which was not to be mentioned, not even 
needlessly discussed. In answer to this contention, it has been argued 
on behalf of the defence that the object of the society was physical 
improvement of the race, to be attained by stick play and dagger play, 
and that this object is fairly obvious from the vows themselves. I am 
not at all impressed with the suggested explanation. It may be 
conceded that the members of the Samity might well be anxious to 
keep secret from their Mahomedan opponents the details of the 
elaborate system of /athz play invented or perfected by ‘their leader. 
But this does not carry us appreciably nearer to what is described as 
the internal secrets or the internal matters, which were not only not 
ta be divulged but not even discussed. The other provisions, to 
preserve the secrecy of Mantras, to guard the society against conspira- 
tors, and finally to mete out just punishments to all antagonists, do 


‘seem remarkable in what, it is contended, was a perfectly innocuous 


society with legitimate aims and aspirations. Stress need not be laid 
‘upon the provision which implies complete severance from home and 
‘family and unquestioning submission to a leader. But it is plain that 
vows of this special and remarkable character do not by any means 
seem needful for, even if they be assumed to be consistent with, the 
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purposes of a soceity of the harmless character suggested by the ate 

defence. The true object of the society, however, is to be determined 1912, 

not merely from the contents of the vows but also from the other Palin Be Behary 

documents which we shall presently examine. 
When we turn to the rules for the conduct of members, we find kite 

the same remarkable provision forthe preservation of an unnamed Á 

secret, With this end in view, all unnecessary discussion even amongst Maker ii, á 

the members themselves was strictly prohibited. They were not even 

to write letters to their friends and relations without the permission of 

the leader, and all letters for and from the members were to be shown 

to him. Members were also to cut themselves off completely from their 

relations and friends, and if they obtained any money from them, it 

was to be regarded as the common property of the Samity and the circle. 

Each member was also required to take both the sets of the vows of the 

Samity, z.¢.,-the initial and the final as also the’ special vows of the 

circle. Every member was further expected to get by heart the vows, 

the duties of a manager, the Paridarsak, the Jathi play book and the 

regulations. Finally, every member was bound to bring to the notice 

of the Chief whatever drawback he might notice in any of the other 

members, and if the concealment of the fault of the member by another 

should be detected, both of them were to be punished. These rules 

plainly indicate that the members were to be subject tothe absolute 

control of the head of the Samity and that all possible precautions were 

to be taken for the preservation of an undisclosed secret, 
The third official document which requires examination is the 

Paridarsak e or the visitor, , ae 15 an elaborate statement of the 

places. The visitor who was "to be entrusted with this responsible 

duty, was furnished with a series of plausible and captivating arguments 

to be used by him for inducing people to inaugurate societies. To 0 

take one illustration: people who might object to take vows were to 

be told that otherwise only an undisciplined body would be formed. 

But we need only confine our attention to the more striking passages 

of this remarkable document: In the first place, all factions were to 

be avoided, and strenuous effort was to be made to have the different 

Samities under a central authority. If the object of the movement was 

merely to improve physical culture and to afford self protection against 

‘the Mahomedans, it is difficult to appreciate why a central association 

with its branches spread over the whole province was essential. It was 

a fundamental part of the scheme that no associations were to be 

tolerated even for the purposes of promotion of physical development, 

unless they consented to be affiliated to the parent association and 

adopted its vows, rules and methods of work. In the second place, 

Strict measures were to be adopted to prevent any entrance into the 

society by persons who had not taken the vows and yet by deception 

attempted to learn lathi play. Such a person, when detected, was to 
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be pressed to take the vows, and if he refused, arrangements were to be 
made for the complete destruction of his knowledge. This provision 


- has an undoubtedly sinister look, and Iam not much impressed with 


the interpretation suggested by the learned counsel for the appellants.’ 
In the third place, there is a lengthy discussion as to why Mussulmans 
should not be admitted as members of the society. As the avowed 
object of the society is assumed by the accused to have been self-pro- 
tection of the Hindus against the Mahomedans, it is difficult to appre- 
ciate how any. occasion could really arise for the consideration of this 
question. At the same time, there is a significant sentence that it 
would not be proper to show hostile feelings against or to deal unjustly 
with the Mussulmans as a nation. This document, taken as a whole, 
clearly indicates in my opinion that systematic effort was to be made 
to have a net-work of Samities throughout the length and breadth of 
the land, that independent Samities even for physical culture were not 
to be tolerated, that any attempt to learn the secrets of the society 
without a vow was to be frustrated by complete destruction of know- 
ledge, and that Mahomedans were to be excluded from the Samity but 
no hostile feelings were to be shown towards them as a nation. I have 
not referred to a somewhat ambiguous sentence which appears only in 
one copy of this document and which might be interpreted to mean 
that foreign Kings were to be driven out. The learned Judge has 
treated the passage as capable of a harmless meaning and I shall not: 
consequently draw from it any adverse inference, The same remark, 
however, does not apply to the passage where reference is made ‘to a 
possible combination between the British Government and the ‘Maho- 
medans ; this is only consistent with, the theory of a revolutionary 
conflict between the members of the Samity and their followers on the 
one hand, and the established Government of the country on the other. 

“The next document which requires consideration is known as the 
‘Sampadaker Kartabya or Duties of the Secretary, and describes in 
minute y detail the steps to be taken by the Secretary of every Samity 
for its maintenance and improvement. Promotion of physical exercise 
was a prominent object ; but complete instruction was to be imparted 
only to those who had taken both sets of vows in full; steps were to 
be taken for collection of handfuls of rice as alms and attempt was to 
be made to secure pecuniary help. But the accounts were to be 
rendered every week to the Chief Secretary of the Central Samity and 
‘were to be open to inspection by visitors appointed by him. All 
changes in organisation or personnel were to be promptly reported to - 
‘the Chief Secretary. A register was to be kept of members of the 
Samity with full details as to antecedents and previous connection, if 
‘any, with affiliated Samities. Provision was also made for the punish- 
ment of delinquent members ; but in no circumstance were they to bé ; 
“allowed to leave the Samity. Effective enquiries were to be made ds to 
-the existence of conspiracies against the Samity, and steps were -to bé 
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taken for the remedy thereof. There was finally a noticeable rule that 
those who were under 12 years of age and were incapable of under- 


standing the spirit of the vows were to be designated as the`external - 


limbs of the Samity ; such boys were only to have the vows read out 
to them and were to be made to observe them. They werejto be 
taught only certain defined exercises, while those who had taken the 
initial vow were to have no other lessons imparted to them than 
specified courses in play with big and small sticks and also daggers. 
These rules emphasise the importance of the vows and also indicate 
the complete subordination of branch associations to the leader of the 
Central Samity. The rules also indicate that although members were 
to be punished for their delinquencies, every effort was to be made to 
retain them within the folds of the society; expulsion of persons 
already initiated into the secrets of the society was obviously inconsis- 
tent with the preservation of the secrecy of its aims and objects. 

The fifth document which requires consideration is what has been 
described asthe village note. The society was to send out inspectors 
to every village throughout the length and breadth of the province 
and information was to be collected and entered under various heads 
about all conceivable topics relating to each village and its condition. 
The learned counsel for the appellants has contended that the infor- 
mation sought to be collected was of a perfectly harmless character. 
This may be conceded. But the question obviously arises, what was 
the object with which all this statistical information was to be collected 
on an extensive scale. It was unquestionably needless for the purposes of 
the physical improvement of the Bengali race ; but it would indubitably 
be of great assistance if a revolution was to be ultimately achieved or 
even if dacoi'ies were to be confmitted to procure funds for a revolu- 
tionary society. It is worthy of remark that to each village note was 
to be attached a map to indicate the roads and rivers, meadows and 
canals, houses and gardens, and the specimens on the record indicate 


fairly with what minuteness the information had been collected and 


depicted on the map. In my opinion, although the village note by 
itself may bea harmless document, it furnishes some indication of the 
ultimate aims of the society ; and the defence has not been able to 


Suggest even a plausible explanation of the purpose for which the 


information contained in a document of this character might be needed 
for the accomplishment of the objects of a society forthe physical and 
moral improvement of the Bengali race. 

The sixth paper which requires examination is the form of notice 
for the organisation of new Samities. This was issued publicly, and 
opinion was invited as to the best method for the establishment and 
maintenance of Samities all over the country. The document, how- 
ever, makes it plain that the object of Pulin Behary Das was to divide 
the whole of Bengal into divisions and sub-divisions and to have branch 
associations at every place of any note or importance. 

Tne last document to which attention need be directed is what hag 
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CRIMINAL been-described-as the unity leaflet or the independence leaflet. This 
: . 1912, was printed and circulated publicly. It may be described as full of 
„ Pulin Be Behary patriotic sentiments, But its central idea is that there is no possibility 
ù. of unity unless subordination to one leader is accepted. The object 
MONN of Pulin Behary Das plainly was to be this leader, a leader into whose 
—— hands, as he puts it, individual freedom was to be totally surrendered 
Moohergeey J. in order that national and social freedom might be achieved, The full 
significance of this may be appreciated when taken in conjunction with 
‘the passage in the Paridarshaka where reference is made to the career 
3 of Napoleon. 

“These then are the official documents of the Samity, and their 
a ae is ‘by no means difficult to ascertain. The Samity had 
undoubtedly for one of its objects the improvement of physical culture of 
the Bengali race. But there was a secret object which was not only not 
to be disclosed but was not even to be discussed amongst the members 
themselves. Pulin Behary Das was to be the leader of the Samity, to 
whose orders unquestioning obedience was to be rendered by all the 
members. The members themselves were to be admitted to the fraternity 
only after they had taken the most solemn vows in the presence of an 
image of the Goddess Kali. Secrecy was to be maintained by every 
possible device; if any outsider, who had not taken the oath and who 
refused to do so, by deception obtained entrance into the society, his 
knowledge was to be destroyed ; members who had taken the oath and 
presumably had been initiated into the secrets, were, inspite of their 
delinquencies, to be retained in the folds of the society. “This organisa- 
tion was ultimately to spread over the whole of Bengal ; the condition 
of every village and town was to be minutely examined and recorded, 
. and detailed geographical information was to be embodied in a series 
of maps, Independent Samities were not to be tolerated, much less 
encouraged. Every branch association was not merely to be affiliated 
-to the central Samity, but was to be in complete subordination thereto, 
even in matters financial. The object of Pulin Behary Das was plainly 
‘to create an imperium in imperto,with himself as the leader. This view 
receives considerable support from the other documentary evidence 

which we shall now proceed to examine. ` 
The non-official documents may be classified under two heads: 
namely, first, those that were found at the premises of the Samity in 
Dacca ; and, secondly, those that were found in the possession of 
individual accused persons when their residences were searched.) Before 
I deal with these documents, I may observe that in order to make 
them admissible, one of three conditions will have to be satisfied, 
viz, first, a document may be proved to be in the hand-writing of an 
-accused person, by comparison with an admitted or proved specimen 
of his hand-writing, in the light of the testimony of expert witnesses, 
as explained in Barindra v. Emperor (1) and R. v. Harvey (2); secondly, 


(1) (1909) 1. L. R: 37 Galo. £67 (504, (21 (1869) 11 Cox. ©. O, 546, 
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a document may be proved to be in the possession of an accused CRIMINAT 

person, as in Empress v. Malhari (1), Emperor v. Hari (2) and Fogjiban 1912, 

V. King- Lmperor (3); or, thirdly, a document may be admissible as Palin Bebary 

falling within the scope of section 10 of the Indian Evidence Act, “o, 

‘Tested in tne light of these principles, what is the result of the aoe 

/ h mperor, 

non-official documents? As regards the first class of documents, reliance | p~ 

was placed in the Court below upon books which formed the library *fokerjee, J. 

of the Samity. The collection was of a miscellaneous character and _ 

consisted of over a thousand volumes. Many ofthe books were such 

as are usually read by boys and young men in schools and colleges ; 

but there were some books characterized by the prosecution as 

objectionable books, indicative of the mental tendency and aspiration 

of the members of the Samity. I feel bound to record my opinion 

that a great deal of misapplied ingenuity was wasted on behalf of the 

Crown in a fruitless effort to condemn as objectionable, literary, 

historical and religious books to which no reasonable exception could 

be taken by any unbiassed person. An effort was also made to invite 

the Court to form an opinion as to the true tendency of books from 

translations of isolated passages, Ifa book, however, be tested in this 

fashion, it is obvious that an erroneous estimate may easily be formed 

of the true import and value of some of the noblest writings in any 

language. It is a truism that books must be judged as a whole. But 

apart from this, the mere circumstance that a book of an objectionable 

character is present in the library of an individual or of an association, 

does not necessarily justify the inference that the teachings of the 

book are approved and adopted by persons who have access to it: 

I shall not, therefore, repeat the unsatisfactory effort which was made 

in the Court below to judge of the mental tendencies of the members 

of the Samity, by versions of isolated passages from books in the 

library. It is admitted, however, on behalf of the defence that there 

were two books in the library, of a distinctly revolutionary character, 

namely, the Mukti Kone Puthey or “which way is salvation,” a 

collection of articles reprinted from the notorious seditious newspaper 

Juguntar ; and secondly, the Bartaman Rananitt or “ Modern Art of 

War,” a treatise on arms and ammunitions intended obviously to be 

used by promoters of the revolutionist propaganda. But it is to be 

borne in mind that these books were at the time sold publicly, and 

till they were recently suppressed, were widely circulated throughout 

the couatry. The former had been published on the 15th January 

1907, reprinted on the 23rd February, 1908, and reviewed in the 

Calcutta Gazette on the 26th August, 1908; the latter had been 

published on the 24th September, 1907 and similarly reviewed on the 

roth June, 1908 ; they were not proclaimed till the sih May 1910. 

The mere circumstance, therefore, that they were in the library of the 


(1; (1882) I. L. R. 6 Bom. 731. 
(2) (1904) 6 Bom. L. R. 887, (3) (1909) 9 C. L J. 663, 13 C, W. N. 861 (892). 
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Samity and were now and then read by some of the members—as a 
matter of fact they were taken out by members on much fewer 
occasions than many other books—would not conclusively show that 
the object of the society was revolutionary: Amperor v, Noni Gopal 
Gupta (1). Amongst other documents found in the Samity premises, 
we have what may be described as a considerable quantity of seditious 
literature, essays and songs, many of them proved to be in the hand- 
writing of one or other of the members. These indicate plainly 
violent hatred, animosity towards the British Government, and contain 
inspiriting calls to arms for the subversion by force of British rule and 
for the destruction of the “oppressor.” Many of them contain 
appreciation, in highflown language, of anarchical outrages by notorious 
murderers, The presence of seditious literature of this description, 
written by members of the Samity, is an important element, furnishing a 
clue to their tendencies and designs, A. v. Watson (2). East on Pleas of the 
Crown, 119, though we must distinguish between disaffection and cons- 
piracy, that is, as Harington J. puts it in Barindra v. Emperor (3), 
between those whose minds have been poisoned by pernicious literature 
and imbued with a hatred towards the British, and those who have gone 
a step further and have become parties to an agreement to destroy that 
Government. It is thus more important to consider what the members of 
the Samity wrote than what they read, and still more vital to find out 
what they did than what they read and wrote. And this brings one 
to the consideration of the overt acts imputed by the prosecution to 
the Samity and relied upon as concrete manifestations of the object 
of the society. 

The overt acts upon which reliance is placed may be tabulated as 
follows in order of date. 1. Barrah dacoity (2nd June 1908). 2. Satirpara 
boat-theft case (14th August 1908). 3. Naria dacoity (30th October 1908). 
4. Murder of Sukumar (13th November 1908). 5. Murder of Priya Mohan 
(2nd June 1909). 6. Rajendrapur train dacoity (11th October 1909). 
7. The Agartala incident (24th November 1909). 8. Find of arms at 
Adabari (12th December 1909), 9. Find of arms at the shop of 
Mohim Modi (30th July 1910). 10. Find of bombs at Munshigunge 
(5th September 1910). Several other incidents were mentioned as 
overt acts such as the Victoria Park Stabbing case on the 5th August 
1907, the Wari Affray case on the 17th November 1907, the find of 
arms at Kalma in April 1909, the Dariapur dacoity on the 16th 
October, 1909, and the Rajnagar dacoity in November 1909. No 
serious offort, however, was made to connect these acts with the 
alleged revolutionary object of the Samity, and they turned out to 
be either not connected with the society at all or connected only with 


(1) (1911) 15 C. W. N. 593 (618). 
(2) (1817) 2 Starkie 116, 147, 82 Howell St, Tr. 354. 
(3) (1910, 14 O. W. N, 1114 1214), 
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individual members in their private c:pacity. I shall, therefore, confine 
my attention to an examination of the ten incidents I have mentioned. 

As regards the Barrah dacoity, which wss committed on the 2nd 
June 1908, the attempt of the prosecution to connect it with the 
Samity has signally failed. Immediately after the dacoity, four persons 
in no way connected with the Samity were prosecuted by order of the 
Local Government ; but after a protracted trial by a Special Tribunal 
in this Court, the accused were acquitted, as the case for the prosecu- 
tion completely broke dowa. Tne theory now started is that the 
dacoity was committed by the members ofthe Dacca Anushilan Samity. 
But no connection has been established between the dacoity and the 
Samity as a whole or its members individually, and 1 entirely fail to 
appreciate how the Court can be seriously invited to treat this dacoity 
as an overt act of the Samity, upun a series of speculative arguments 
based literally upon no evidence, 

As regards the Satirpara boat theft, which took place on the 14th 
August, 1908, there has been protracted discussion at the bar as to the 
true character of the incident; but the matter is reasonably free from 
dificulty. That the boat, the property of one Nilmoney Nath, was 
taken by the accused Jadu and Binode from Cowadi to Naraingunge 
cannot be disputed. They were arrested at Naraingunge on the 16th 
August 1908, and were subsequently prosecuted and convicted of theft 
of the boat. But the substantial question is, whether, as the prosecu- 
tion asserts, the boat was taken by Jadu and Binode under orders from 


.Pulin, with a view to join a party who would proceed on a dacoity 


expedition. In my opinion, this theory has not been established, and 
I am not prepared to rely upan the evidence of the accomplice witnesses 
Hemendra and Nagendra. It is clear from the testimony of Mr. Dawson 
that these accomplice informers did not at the time mention to him the 
name of Pulin and did not suggest that the boat had been stolen for 
the purposes of a projected dacoity ; we have further the important fact 
that the letters now produced to connect Pulin with the incident were 
not produced in the boat theft case, and, for some unexplained reason, 
did not see thelight till quite recently, on the 24th January 1910, There 
are also material variations between the depositions of Hemendra and 
Nagendra in the Court of first instance and in the Court of Session, 
and the comment of the defence is fully justified that they have 
improved upon their testimony and supplied the missing links. They 
have further completely failed to explain the unaccountable delay which 
took place at Naraingunge in arresting the boat and its occupants. 
Tne long search throughout the day to discover the boat is wholly 
inconsistent with the story narrated by Hemendra and Nagendra that 
they had accompanied Jadu and Binode in the boat and on arrival at 
Naraingunge had gone, in the morning, to the Sub-Divisional Officer to 
give him information of the projected dacoity. The theory that a boat 
would have come from Dacca to join in the contemplated dacoity 
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expedition seems very improbable, because though two of the men in 
the boat are stated to have started off to meet Pulin at Dacca, no boat 
as a matter of fact ever came from Dacca. In my view, the prosecution 
have failed in their attempt to connect the Satirpara boat theft case 
with the Dacca Anushilan Samity. 


‘Emperor, A à: : : . 
cals Ses regards the Naria dacoity, there can I think be no doubt on the 


‘Mookerjee, J. 


evidence that a dacoity was committed, as alleged by the prosecution, 
on the goth October 1908, There was considerable discussion upon 
the question whether a parcel of books forwarded to a customer by a 
Calcutta firm of book-sellers was taken away by the dacoits from the 
steamer office premises. In my opinion, the effect of the evidence is to 
show that the parcel was so taken away. The letter of advice was 
posted in Calcutta some hours after the delivery of the parcel to the 


‘postal authorities, and this is consistent with the story that the parcel 


had reached Naria before the dacoity was committed. Portions of the 
cover of the parcel of books was found in a boa: several miles away 
from Naria in the river, and this fact satisfactorily establishes the 
identity of the boat as one of those used by the dacoits. In this very 
boat were found fragments of a village note and of the notice for 
formation of societies, two of the official documents of the Samity. The 
inference may thus legitimately be drawn chat the boat in which the 
dacoity was committed was used by persons who had Samity papers in 
their possession. The only theory advanced by the defence to meet 
this case is that the police officers might have put the papers into 
the boat with a view to connect the dacoity with the Samity. But 
no foundation was laid in the cross-examination to support this 
hypothesis. No suggestion was made that the investigating police 
officers had access to these papers at or about the time when the 
incident took place, and some weight must be attached to the observa- 
tion that if the police really intended to manufacture a case in the 
manner suggested, they might have made it much stronger and 
practically conclusive. After an anxious consideration of the evidence 
on this part of the case, I must hold that the prosecution has estab-. 
lished a prima facte case that the Samity or some of its members 
were connected with the dacoity, and that the defence have failed to 
rebut it. I may add that Ido not feel pressed by the argument that 
as proceedings taken against some of the members of the Samity, 
such as Santipada and Asutosh, for participation in the dacoity were 
dropped, and as the evidence is not sufficient to bring home the offence 
against any individual member, a charge of conspiracy cannot be 
maintained. The cases relied upon in support of this proposition, 
Emperor yv. Noni Gopal (1), R. v. Rowlands (2) and R. v. Boulton (3) 
do not lay down any inflexible rule of law, and the case before us 
illustrates how convincing evidence may be available to show that a 


(1) (1911) 150. W. N. 593 (606). (8) (1851) 5 Cox. ©. O. 436 (497) 
17 Q. B. 671; 85 R. R. 616. 


(3) (1871) 12 Cox, O. O. 87 (92). 
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set of persons had conspired to commit a crime, though it may be 
impossible to identify any individual of that set asthe person who 
carried out the object of the conspiracy and actually committed the 
crime. This only illustrates the truth of the elementary doctrine that 
the criminality of the conspiracy is distinct from and independent of 
the criminality of the overt acts: A. v. Button (1), R. v. Thompson (2), 
R. v. Kohn (3) and R. v. Whitechurch (4). 

As regards the murder of Sukumar which took place on the 
13th November 1908, there is no evidence that any member of the 
Samity was connected with the crime. The theory of the prosecution 
is that Sukumar had on the roth November, 1908, made a statement to 
the Inspector Asutosh Banerjee who thereupon arrested him and re- 
leased him on bail on his giving an undertaking to appear at Dacca two 
days later. The prosecution asserts that the statement made by Sukumar 
was prejudicial to the Samity and that the members, apprehensive of 
a further damaging statement from him, murdered him while he 
was on his way to Dacca. The theory, however, is not supported by 
the evidence. The statement made by Sukumar was not in any 
special way detrimental to the society. Sukumar is not shown to have 
taken any vow or to have been acquainted with the secrets of the 
society. There is also no evidence to show that the members at Dacca 
had received any intimation of the statement made by Sukumar in 
his native village of Chandandhul situated at a distance of 24 miles. 
It must further be remembered that on the 4th November, 1908, 
Pulin Behary Das and all the other members resident in the society 
premises had been arrested on a charge of having kidnapped a boy 
Ananta Mohan Chatterjee, one of the new recruits of the society, and 
although the members were released on bail, their leader was still in 
custody, On the evidence, I am unable to hold that the Samity or 
any member thereof has been connected with this murder. 


These are all the incidents before the deportation of Pulin Behary 
Das which took place on the r4th December, 1908. The society was 
declared illegal the next day, and suppressed. Pulin Behary Das con- 
tinued to be a state-prisoner till the 13th February, 1910, when he was 
released. But the case for the prosecution is that although the leader 
had been deported and the society suppressed, the combined activities 
of its members were silently and secretly continued. 


As regards the murder of Priya Mohan which was undoubtedly of 
the most brutal and determined character, we have no evidence to 
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connect it with the society. The case for the prosecution is that the ' 


members were incensed with the brother of Priya Mohan, one Gobesh, 
who was a member of the Anushilan Samity and had made a compro- 
mising statement before the Magistrate of Faridpore. They therefore 
determined to remove Gobesh from the way of further complication ; 


(1) (1848) 8 Cox. ©. C. 229, (8) (1864) 4 F, & F. 68. 
(2) (1851) 16 Q. B, 832. (4) (1890) 240. B. D, 420, 
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but not aware that he was absent from home, they by mistake murdered 
his brother Priya Mohan. The accused Surendra Mohan Ghose was 
tried for this murder and was acquitted. It is now sought to be made 
out that the crime was committed by the Samity in furtherance -of its 
aims and objects. Of this there is no evidence. In so far as the 
accused Surendra Mohun Ghose is concerned, it cannot be disputed 
that the judgment of not guilty fully establishes his innocence: A. v. 
‘Plummer (1) and Emperor v, Nout Gopal (2). In so far as the other 
‘accused are concerned, I am unable to hold that there is any evidence 
to connect’ them with the crime, nor is there any evidence to connect 
the Samity asa body with the incident. 


The next incident upon which reliance is placed as an overt act is 
the Rajendrapur train dacoity, which was committed on the 11th 


October, 1909. The dacoity was of a most determined and desperate 


character, and the person travelling in the train in charge of the sum of 
money robbed, was killed. One Sures Chandra Sen was prosecuted and 
tried for the offence. The Sessions Judge refused to accept the verdict 
of acquittal returned by the Jury ; ultimately, that verdict was set aside 
by this Court and the accused was convicted and sentenced. There is, 
however, no reliable evidence to connect that Sures Chandra Sen with 
the Dacca Anushilan Samity, and the oral evidence that he was seen to 
have indulged in /athz play at Madhyapara proves illusory, as there 
‘were several persons of that name at the place, some of whom were 
members of the Jnan Bikashini Sava. On the whole, therefore, the 
conclusion seems inevitable that the prosecution has failed to connect 


the Samity with the Rajendrapur train dacoity. 


_ The next incident, known, as the Agartala incident, may be very 
briefly dismissed. On the 24th November, 1909, three youths dressed 
as Sanyasis were noticed at Agartala where the Lieutenant-Governor 
was to proceed on the occasion of the instalation of the Maharaja of 
Tippera. The incident aroused suspicion, but nothing incriminating 
was found on the person or in the possession of the youths who were 


arrested ; and the evidence does not justify the imputation of any 
sinister significance to this incident. 


1 now come to the find of arms at Adabari on the 12th December 


1909. The evidence when scrutinised reduces to the testimony of one 
eye-witness Hosain ‘Ali who went toa garden near his house and found 


the accused Abani Mohan Ganguly and several other persons running 
away from the scene. Subsequenly, arms were discovered underground 
in the place. The time was in the evening and the witness admits that 
it was a little dark. Even if it be assumed :that the arms were actually 
found on the spot mentioned, the evidence of identification is by no 
means conclusive. Besides, as Abani was prosecuted and acquitted, in 
so far as he is concerned, I must hold, upon the authority of the 


(1) (1902) 2 K. B. 339, (2) (1911) 15 C. W. N. 693, 
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decision in Amperor v. Noni Gopal Gupta (1), that the incident cannot 
be used against him, and there is no evidence to connect the other 
accused of the Samity as a whole therewith. My conclusion is that 
the arms alleged to have been discovered at Adabari are not shown to 
have belonged to or to have been in the possession of the Samity or of 
any of its members. 

The next incident which requires examination is the find of arms at 
the shop of a grocer by name Mohim on the 30th July rgto. It will be 
observed that this incident took place after the commencement of the 
present prosecution, and it has been contended with reference to this 
find as also the next following one, that they were not admissible in 
evidence, on the authority of the ruling in Æ. v. Hardy (2). This 
contention is, in my opinion, too broadly formulated and is really not 
supported by the case mentioned. When persons have been taken into 
custody and are in a condition which makes it impossible for them to 
act in aid or furtherance of the conspiracy, that is, when so far as they 
are concerned the conspiracy has come to an end, it may be contended 
that acts of persons who were members of the conspiracy and who are 
still free to act in pursuance thereof, are not admissible as against them ; 
these acts, indeed, can no longer be deemed the acts of co-conspirators. 
The incident now before us is of a different description. No doubt, the 
discovery of the arms was made after the arrest of the accused. But 
the case for the prosecution is that the arms belonged to the Samity 
and were deposited in the place, where they were found, many months 
earlier when the activities of the Samity were in full operation. I am, 
therefore, of opinion that the evidence is admissible and must be 
scrutinised. The view I take is supported by the case of œX. v. 
Watson (3), where reliance wag unsuccessfully placed upon the dictum 
in Æ. v. Hardy (2). See also the illustration to section 10 of the 
Indian Evidence Act. The prosecution seek to connect the arms with 
the Samity, because along with them was found one of their official 
papers. It is clear, however, that the particular paper was not, as was 
supposed at one stage, a wrapper for the arms, but was used by the 
grocer for the purpose of recording his sale-accounts. The society had, 
as a matter of fact, been proclaimed illegal about 20 months earlier, 
and the premises which were near the shop of the grocer had been 
abandoned and cleared out. The explanation is suggested by the 
defence that when the Samity was dissolved after the deportation of its 
` leader and the premises were vacated, their papers might have been 
thrown into the street and could have been picked up by any passer 
by. This seems plausible. At any rate, there is no satisfactory 
evidence to connect the society with these arms and I must add that 
the oral testimony is by no means convincing. 

The last incident which is sought to be connected with the Samity 


(1) (1911) 15 C. W, N. 593. (2) (1794) 24 Howell St, Tr, 718, 
(3) (1817) 2 Starkie 116 (137). 
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as an overt act is the find of bombs in the house of one Lalit Chandra 
Chowdhury at Munshigunge on the 5th September 1910, some weeks 
after the commencement of the present prosecution, Lalit Chandra 
was prosecuted before the Sessions Judge of Dacca and convicted. 
That conviction was afirmed by this Court : Lalit v. Emperor (1). He is 
not on his trial for conspiracy and the prosecution have, therefore, to 
establish, in his absence, that he was a member of the alleged conspi- 
racy. The prosecution must further prove, if the membership of 
Lalit is established, that he was in possession of the bombs at the time 
when the present appellants were still members of the conspiracy, 
that is, before they were taken into custody. The evidence, how- 
ever, does not establish either of these facts. The only connecting 
link between the accused in the bomb case and the Samity is a letter 
written by one L. Chowdhury to Pulin Behary Das on the 9th 
September 1908. This letter has not been proved to have been 
written by the Lalit Chowdhury who was convicted in the bomb case. 
The identity has not been established. In fact, the evidence on the 
present record upon this part of the case is very meagre, and evidence 
which was produced at the trial of Lalit Chowdhury under the 
Explosives Act has not been adduced here. But even if the identity 
had been proved, matters would not have been advanced very much 
further. The letter shows on the face of it that the writer was not 
known to Pulin. There is nothing to show that the letter was recieved 
and acted upon: A. v. Boulton (2). Indeed, there is nothing to show 
that Pulin ever sent a reply to this letter. Under these circumstances, 
I find it impossible to hold that Lalit Chowdhury was at the time the 
bombs were in his possession, a member of the Dacca Anushilan Samity 
or of any conspiracy of which the appellaats were members, 
w Upon a review then of the entire evidence as to each of the 
alleged overt acts, it is plain that the only one which has been prima 
facie connected with the Samity is the dacoity committed at Naria 
on the 3oth October 1908. There may be suspicious circumstances 
in connection with some of the other incidents, but none of them 
has been linked with the Samity by legal evidence upon which alone 
a Court can be invited to rest its conclusions, ¿ 

I may add that I have not placed any reliance upon oral testimony 
as to the secret object of the Samity. Evidence of witnesses like 


Hemendra, Nagendra and Upendra who started as accomplices and 


ended as police spies do not favourably impress me. Assertions by 
witnesses of this type that they were informed by members of the 
Samity that their ultimate object was the overthrow of the British 
Government, can hardly be tested by means of cross-examination, and 
cannot be accepted without independent corroboration in every impor- 
tant detail. It has been argued, however, by the learned counsel for 
the Crown that the testimony of these witnesses does not require 


(1) (1911) I. L, R., 39 Cale, 119, (2) (1871) 12 Oox, O. ©, 95. 
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corroboration as they were spies, and reference has been made to the 
decision in Hmperor v. Chatur Bhuj Sahu (1). I am not prepared to 
accept this contention as well-founded. There is a clear distinction 
between persons who enter a conspiracy for the sole purpose of detecting 
and betraying it, and others who concur fully in the criminal designs 
fora time and join in their accomplishment, till, from alarm or from 
some other cause, they turn upon their former associates and give 
information against them, These latter persons, as Maule, J. points 
out in A. v. Mullins (2), may be truly called accomplices. There is 
not on the part of such persons an original purpose of discovering the 
secret designs of the conspirators and of disclosing them for the benefit 
of the public, which is the vital element in this class of cases, as 
mentioned by Lord Ellenborough in K. v. Despard (3). The distinc- 
tion appears to have been overlooked in Queen v, Shunker (4) which 
was based upon the comprehensive statement of the rule in Taylor on 
Evidence, Section 971. The distinction is clearly brought forward by 
Wigmore in his work on Evidence, Section 2060; ‘ When the witness 
has made himself an agent for the prosecution before associating with 
the wrong-doers or before the actual perpetration of the offence, he is 
not an accomplice ; but he may be, if he extends no aid to the prosecu- 
tion until after the offence is committed. A mere detective or decoy 
is not therefore an accomplice, nor an original confederate who betrays 
before the crime was committed ; yet an accessory after the fact, would 
be, if he had before betrayal rendered himself liable as such.” This dis- 
tinction is of fundamental importance in the case of conspiracies, 
because, as Brett J. A. observed in A. v. Aspznal (5), “the crime of 
conspiracy is completely committed, if it is committed at all, the 


moment two or more have agreed that they will do, at once or at some. 


future time, certain things ; it is not necessary in order to complete 
the offence that any one thing should be done beyond the agreement ; 
the conspirators may repent and stop, or may have no opportunity, or 
may be prevented, or may fail; nevertheless, the crime is complete ; it 
was completed when they agreed.” Now, if the testimony of the 
witnesses in this case is believed, it is clear that they were members of 
the conspiracy ; they were accomplices and continued to be confeder- 
‘ates after the crime had been committed. The fact that out of fear or 
repentance, they subsequently transformed themselves into spies and 
informers does not, in my view, render corroboration unnecessary, and 
the corroboration which is needed is of the same extent and character as 
in the case of accomplices. Apart from the documents I have mentioned 
there is no such corroboration. But there is no reason why the docu- 
ments themselves should not be treated as primary evidence indicative 
of the true object of the Society and I have preferred to deal with 
them as such. 


(1) (1910) 15 C. W. N., 171, I. L. R, 38 Cale. 96. 
(2); (1848) 3 Cox, O. C. 526. (4) (1888) Ranchhoddas 428, 
(3) (1803) 28 Howell st, Tr. 429. (5) (1876) 2 Q, B. D. 48 (58). 
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The question now arises, what legitimate inference may be drawn 
from the evidence we have examined as to the true character of the 
Samity. The organization, as we have already stated, had for one of its 
objects,—possibly the object which was most prominently announced and 
intended to attract members from all classes of the Hindu community— 
the improvement, physical and moral, of the Bengali race. At the 
same time, the Samity had a jealously guarded secret, and every effort 
was made to preserve it inviolate. The members were bound by 


- solemn oaths of secrecy and willingly subjected themselves to semi- 


military discipline. The Samity was to be the central institution to 
which societies with the same object and scope were to be affiliated in 
all parts of the country. The leader was entitled to complete and 
unquestioned supremacy and control, and every effort was to be made 
to prevent the growth of rival institutions even for the promotion of 
physical culture, the avowed object of the Samity. Many of the 
members of this association, so far as can be gathered from what they 
wrote, entertained feelings of the bitterest hostility towards the British 
Government, and in one instance, namely at Naria, a dacoity was com- 
mitted by persons who must have been closely connected with the 
Samity. We have further a description of the daily life of the members 
resident at the premises of the Samity. There is no room for contro- 
versy that in addition to gymnastics, drill and other forms of physical 
exercise, there was a systematic discussion of the objects of the society 
as set forth in the Paridarshak. All these plainly indicate to my mind 
that the Samity was a revolutionary society. I must add that I was not 
much impressed with the effort made at the Bar on the side of the 
appellants to show that the main features of the Samity were borrowed 
from the work on Anushilan or Culture by Bankim Chandra Chatterjee, 
nor was I much impressed by the similar effort made on behalf of the 
Crown to show that the promoters of the society had imitated with 
profit the plan of work outlined in the Mukti Kon Pathe. As I have 
already stated, it is of little importance to trace the source from 
which inspiration was drawn; the vital point is to determine, what ` 
the members of the Samity themselves wrote and how they acted ; 
judged from their methods of work and from the nature of 
their proved act, there is mo room for doubt that their ultimate 
object was revolutionary. It must be remembered that direct proof 
can scarcely be afforded of a conspiracy. No doubt, if in a prose- 
cution for conspiracy the Crown is able to produce a witness, 
not a co-conspirator, who can testify directly to the fact of com- 
bination, the case is easy of proof. But as Erle J. well says in 
R. v. Duffield (1), it does not happen once in a thousand times that 
anybody comes before the Jury to say “ I was present at the time when 
these parties did conspire together and when they agreed to carry 
out their unlawful purpose.” Hence, the Courts have consistently 
held that the prosecution is. not obliged to prove that the persons 


(1) (1851) 5 Cox, O, O. 404 (434), 
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accused actually met and laid their heads together and after a formal 
consultation came to an express agreement to do evil. On the con- 
trary, if the facts as proved are such that the jury “as reasonable men 
can say there was a common design and the prisoners were acting in 
concert to do what is wrong, that is evidence from which the jury may 
suppose that a conspiracy was actually formed.” RR. v. Brown (1). It 
is from this point of view that the overt acts may properly be looked 
to as evidence of the existence of a concerted intention ; indeed, the 
conspiracy is usually closely bound up with the overt acts, because in 
many casesit is only by means of the overt acts that the existence of 
the conspiracy can be made out. ( But the criminality of the conspiracy 
15 independent of the criminality of the overt acts, as is expressly laid 


‘down in the explanation to section 121A of the Indian Penal Code. 


Heymann v. R. (2), O'Connel v. R. (3) and R.v. Duffield (4). In the 
case before us, although the prosecution has failed to connect with the 
Samity most of the overt acts imputed to the association and although 
the direct oral evidence of a conspiracy is entirely untrustworthy as 
the uncorroborated testimony of co-conspirators, yet the conspiracy 
must be taken to have been established from the contents of the vows 
and the other official documents of the Samity as also from the method 
of work and activity of the members. 5, 


The question next requires consideration, what was the extent of 
the activities of the Samity. The prosecution has asserted and sought 
to prove that it had branches in numerous places, which were all 
animated by the same revolutionary purpose. This attempt has in my 
opinion failed to a considerable extent. The mere fact that the 
members of an association have adopted the same system of Jathz play 
as was organised by Pulin Behary Das, obviously does not prove that the 
association was a branch of the Dacca Anushilan Samity. Lathi play, as 
is abundantly clear from the evidence, was in vogue in various parts of 
Bengal, and it became popular by reason of the feeling of panic which 
pervaded large sections of the Hindu community in Eastern Bengal 
shortly after the Partition. In order to connect any Samity with the 
Dacca Institution, it has to be established that there was an agreement, 
which is the gist of conspiracy, between the members of the parent 
society and the alleged branch. Such inference may be justified by the 
surrounding circumstances, for instance, upon proof that the branch 
Samity rendered pecuniary help to the central association and accepted 
a position of absolute subordination thereto as contemplated by the 
rules. No such evidence has been adduced in the present case. The 
matter, in fact, is not of much practical importance, except in the case 
of one-- association, wiz, the Jnan Bikasini Sava of Madhyapara: 
there, some of the accused persons were sought to be connected with 
the conspiracy, not by evidence of direct membership or participation 


(1) (1858) 7 Cox. O. Ù 442. (By) (18443 11 CL & F. 155, 
(2) (1873) L, B. 8 Q. B. 102, 12 Cox. O. O. 383, 1 Cox C, O. 413, 
(4) (1851) 5 Cox, O. O, 404, 
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in the work of the Dacca Samity, but merely by evidence of work in 
the Madhyapara Samity itself. Tbe case of this association, therefore, 
requires special consideration. ln so far as the Brati Samity, the 
Bandhab Samity, the Satirpara Samity, the Habiganj Samity and the 
Sonamaye Samity are concerned, the investigation of their alleged 
connection with the Dacca Samity becomes unnecessary, because the 
accused connected with these Samities are also sought to be directly 
proved as members of the conspiracy. 

ax In so far as the Jo nan Bikasini S Sava of Madhyapara_is concerned, it 
is clear that there was a debating ‘club of that name so far back as 1868. 

It was revived in 1907, and we have on the record minutes of proceed- 
ings of the association during the summer session of 1908. The 


association had no fixed habitation as in the case of the Dacca Samity, 


and moreover its activity was of an intermittent character. The 
members came hometwice in the course of the year, during the 
summer and the Puja Holidays, and during these periods there was 


an exuberant manifestation of their energies. They read selections 


from the Jugantar some of which have been identified ; some of 
them read lectures or poems on political subjects which have been 
recovered at a search by the police. There can be no room for 
reasonable doubt that many of the members were deeply imbued with 
seditious tendencies, and as a matter of fact proceedings were taken 
against some of them under section 109 of the Criminal Procedure 
Code. But although it is conceivable that some of the members 
might have been successfully prosecuted for an oflence under sec- 
tion-124A of the Indian Penal Code, the question still remains, whether 
the Madhyapara Samity was a branch, or as the learned counsel for the 
Crown put it, an overflow of the Dacca Anushilan Samity. This 
question, in my opinion, must be answered in the negative. It is 
plain that one at least, possibly some, amongst the leaders of the 
Madhyapara Samity belonged to the Dacca Association as well, and 
I feel little doubt that the theory of the Crown about the connection 
between the two Samities is substantially based on the fact that they 
had some members in common. But the connection between the 
two has not been established ; much less has the suggested identity 
been proved. The entries in one of the books containing the rules 
of mock fight are consistent rather with the theory that they were 
distinct, but had some members in common, and it is very remarkable 
that among the numerous documents discovered, there is not one 
which indicates that the members of the Madhyapara Samity had to 
take vows. My conclusion, therefore, is that the Madhyapara Samity 
has not been proved to be a branch of the Dacca Anushilan Samity. 
The prosecution has failed to prove that, in the language of Lord 
Campbell in Æ. v. Brown (1), the one Samity had with the other 
“a joint design, a joint combination.” See also Æ. v. Barry (2), 


(1) (1858) 7 Cox. O. O. 442 (445). (2) (1865) 4 F. and F. 389 (399). 
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Mulcahy v. R. (1), R. v. Banks (2). Ihave arrived at a similar 
conclusion as regards the Brati Samity at Narayanganj. In fact, the 
letter from the ‘“Captain’’ to the accused Aswini, who was the 
Secretary to the Brati Samity, is consistent only with the view that 
the one Samity was not a branch of the other, but that the two had 
membersin common. The same inference is irresistible in respect 
of the Serajganj Bandhab Samity, the Sonamayi Samity and the 
Habiganj Samity. They were obviously independent Samities, and 
although they might have imitated the plan of /athť play as developed 
by Pulin Behari Das, there is nothing to show that these were branches 
of the Dacca Samity and that the members thereof were associated 
with the conspiracy of which Pulin Behari Das wasthe leader and the 
moving spirit. It is not necessary, however, to examine in detail the 
activities of these Samities, because we are concerned with them only 
in relation to individual accused persons whose cases will require 
separate examination. 

I shall now proceed to consider tlhe evidence against individual 
accused persons. But, in the examination of the evidence, it is useful 
to remember that as laid down in Æ. v. Gill (3) combination is the 
gist of the offence of conspiracy ; nothing turns upon the word 
“conspiracy”? X. v. Murphy (4); as Lord Campbell puts it in &. v. 
flamp, (5), “conspire is nothing, agreement is the thing.” It is, of 
course, not necessary to establish by direct evidence that tne accused 
persons did enter into such agreement, Barindra Kumar Ghosh v. 
Limperor (6). As Coleridge, J. said tothe jury in A. v. Murphy (7), 
“if you find that these two persons pursued by their acts the same 
object, often by the same means, one performing one part of an act, and 
the other another part of the same act, so as to complete it, with a 
view to the attainment of the object which they were pursuing, you 
will be at liberty to draw the conclusion that they have been engaged 
in a conspiracy to effect the object.” To the same purpose was the 
instruction of Erle J. in Æ. v. Duffield (8): “if you see several men 
taking several steps, all tending towards one obvious purpose, and you 
see them through a continued portion of time, taking steps that lead to 
anend, why, it is for you to say whether these persons had not 
combined together to bring about that end, which their conduct so 
obviously appears adapted to effectuate.’’ To the same effect is the 
dictum of Grose J. in Æ. v. Arissac (9): “conspiracy is a matter of 
inference deduced from certain criminal acts of the parties accused, 
done in pursuance of an apparent criminal purpose in common 
between them and which hardly ever are confined to one place.” 
It is from this point of view that letters passing between the accused 


(1) (1868) L. R. 3 H. L. 306 (316). 


(2) (1873) 12 Cox. C. C. 393 (399). (6) (1909) I L. R. 87 Calo, 467. 
(3) (1818) 2 B and Ad. 204, (7) (1837; 8 C and P, 297. 
(4) (1837) 8 C. and P, 297 (310). (8) (1851) 5 Cox C. O. 404 1434), 


(5) (1852) 6 Cox, O, O. 167 (173). . (9) (1803) 4 East. 166 (169). 
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may be offered to prove or disprove the conspiracy. Æ. v. Banks (1), 
and Æ. v. Whitehead (2). In this connection, I must advert for a 
moment to the contention of the learned counsel for the appellants 
that before a document in the possession of any of the accused persons 
can be used in evidence against the others, it must be completely 
established by independent evidence that they were conspirators, This 
argument is too broadly formulated and is negatived by section 10 
of the Indian Evidence Act, which provides that where there is 
reasonable ground to believe that two or more persons have conspired 
together to commit an offence, anything said, done or written by any 
one of such persons in reference to their common intention, after the 
time when such intention was first entertained by any one of them, is 
arelevant fact as against each of the persons believed to be so 
conspiring, as well for the purpose of proving the existence of the 
conspiracy as for the purpose of showing that any such person was a 
party to7zt. It is clear, therefore, that for the admission of such 
evidence what has to be established is that there is reasonable ground 
to believe in the existence of a conspiracy among such persons. See 
Queen Caroline's Case (3), R. v. Facobs (4) R. v. Duffield (5). Russell 
on Crimes, 7th Edition, Vol. 1,p. 192. The reason for this doctrine 
is plain. The criminality of the conspiracy lies in the concerted 
intention, and once reasonable grounds are made out for beliefin the 
existence of the conspiracy amongst the accused, the acts of each 
conspirator in furtherance of its object are evidence against each of 
the others ; and this, whether such acts were done before or after his 
entry into the combination, in his presence, or in his absence. 
Blunt's Case (6). As Coleridge J. well says in Æ. v. Murphy (7), 

“Tt is not necessary that it should be proved that these defendants — 
met to concert the scheme, nor is it necessary that they should have 
originated it. Ifa conspiracy be already formed and a person joins 
it afterwards, he is equally guilty.” As Sir Robert Wright puts it in 
his monograph on Criminal Conspiracies (page 70), "there can be no 
doubt but that a person may involve himself in the guilt ofa conspiracy 
by his mere assent to and encouragement of the design, although 
nothing may have been assigned or intended to be executed by him 
personally. Ifhe joins a conspiracy already formed, he cannot in 
general be affected by what has been already done, except in so far as 
this may, in conjunction with more specific proof, indicate the nature 
of the purpose in which he joined ; though a different rule may apply 
in treason, and perhaps in a conspiracy in pursuance of which a felony 
has been committed. If he quits a conspiracy, there is no reason to 
suppose that he is in general affected by any act done after he has 
severed himself from it, except inso far as that act may have been 


(1) (1873) 12 Cox. C. 0. 393. (3) (1820) 2 B. & B. 302. 
(2) (1824) 1 O. and P. 67. i4) (1845) 1 Cox. C. O. 173. 
(5) (1851) 5 Cox. 0, O. 404, 2 Den. 364 17 Q. B. 671. 
(6) (1600) 1 Howell, St. Tr. 410 (412). (7) (1837) 8 C. and P, 297 (310). 
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done in execution of the design as it stood when he was a party to it.” 
Hence,'as’soén as it is shown with regard to an individual accused that 
he was in privity with the combination and its object and had adopted 
the acts ‘already performed, he as a conspirator becomes bound by 
the antecedent and the consequent acts of his co-conspirators. 
R. v. Read (1) R. v. Stenson (2). To sum up, it cannot be maintained 
that by this principle conspirators are subjected to punishment for 
offences committed by their fellows; since the crime lies in the 
concerted intention to be gathered from the acts done, such acts, 
preceding the entry of a particular person into the combination, are 
‘evidence to show the nature of the ‘concert to which he becomes a 
party, and the subsequent acts of the other members indicate further 
the character of the common design in which all are presumed to be 
equally concerned. Wright on Conspiracies, page 71; O'keefe v. 
'-Walsh (3). In the light of the ‘principles explained, I shall now 
examine the evidence against each individual accused. ; 

The appellants fall into two well marked classes, in the first of 


which are comprised those who deny all connection with the Dacca , 
Anushilan Samity, while in the second are comprised those who admit. 


connection with the society, inclusive of those who, though in the 


society, deny that they had advanced far enough to be entrusted with i 


its secrets. 

Amongst members of the first class, the most prominent is the 
group of the seven accused connected with Madhyapara, Of these, 
four, namely, Sukhendra Kumar Sen Gupta, Pares Chandra Sen 
Gupta, Hem Chandra Sen Gupta, and Sarada Charan Datta Gupta 
are not shown to have been, directly connected with the Dacca 
Anushilan Samity. They were members of the Madhyapara Sava, and 
it is fairly patent from the proceedings of the association that their 
minds were deeply imbued with seditious ideas; but as they are in 
no way connected with the Dacca Anushilan Samity, and asthe Sava 
of which they were members has not been proved to be a branch, 
they cannot be convicted on the charge of the particular conspiracy 
brought against them: Zmperor v. Noni Gopal (4). In my opinion, 
their convictions cannot be sustained. 

As regards Bhupati Mohan Sen Gupta, Charu Chandra Sen, and 
Nripendra Mohan Sen Gupta, they were all members of the Madhyapara 
Sava. ThoughI have held that the Madhyapara Sava was not a 
branch or an overflow of the Dacca Samity, yet the question remains 
whether these three accused persons have been directly connected 
with the Dacca Samity. In so faras the accused Bhupati is concerned, 
the letter of Nripendra Mohan Sen Gupta to his brother dated the 
12th January 1908, apparently in reply to a letter of inquiry from 
the latter dated the. 4th January 1908 about the Madhyapara boys 


- (1) (1852) 6 Cox. C. 0; 134 (3) (1903) 2 I. R, 681. 
(2) (1871) 12 Cox. 0. O. 11L (4) (1911) 15 0. W, N..598 (620), 
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SS then resident at the Samity premises, makes it clear that Bhupati 
1912, at the time was in residence there, and that he was one of a band of ' 
young men who played Jatht, had dedicated themselves to the cause 
v. of the Samity, and could not think of worldly affairs. I was not much 
LA impressed with the argument addressed to us upon the question, 
—— whether the letter spoke of “ Bhupati, Gopal Sen,” or of “ Bhupati 
WA, Ji Gopal Sen.” The internal evidence indicates plainly that the accused 
Bhupati was the person mentioned in the letter, There are also 
letters front Pulin to Bhupati and to the father of the latter dated 
the 25th October 1907 and 4th February 1908 which establish close 
intimacy between the two families and render probable the residence of 
the accused Bhupati at the Samity premises. His name further appears 
in more than one place in the Samity papers. That he was a young 
man full of extreme revolutionary ideas is clear from his compositions 
discovered at Madhyapara. I think it is reasonably plain that Bhupati 

was a member of the conspiracy. 

The case of Nripendra Mohan Sen Gupta stands upon a similar 
footing. He is the writer of the letter to which reference has just 
been made, and he was one of the accused in the Wari affray case. 
The papers found at Madhyapara also indicate his tendencies and 
aspirations. I think he has been proved to be a member of the 
conspiracy. 

In so far as Charu Chandra Sen is concerned, his case stands on a 
somewhat different footing. There is no oral evidence to show that 
the accused Charu was at Dacca. On the other hand, there is sufficient 
indication that: another man of the same name, son of one Sarat 
Chandra Sen, was a member of the Samity. This accords with the 
statement of Pulin that a Charu of Outsahi was a member of the Samity. 
The accused contends that exhibits and incidents which refer to Charu 
of Outsahi have been sought to be used against him. There is some 
foundation for this suggestion, and two witnesses Nagendranath Dutt 
and Akhilchandra Chowdhuri who profess to have seen a Charu on 
Samity business at Sherpur, are unable to identify the accused Charu. 
There is no independent evidence to prove that the accused went to 
Sherpur as a Paridarshak, The name of a Charu appears in books and 
papers found at the Samity ; but he is not identified with the accused, 
One lathi play book found in the house of another accused Santipada 
is alleged to have been written by him, but does not contain his name, 
and it is noteworthy that it does not contain the vows. In my opinion, 
the evidence is not sufficiently precise to enable us to pronounce with 
any approach to certainty the opinion that the accused Charu wasa 
member of the conspiracy. In my view, his conviction cannot be 
supported. 

In so far as Abani Mohan Ganguli is concerned, although he 
denies that he was a member of the Dacca Anushilan Samity, yet it is 
clear that he was connected with it. No doubt, he was acquitted in 
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the Ada bari Arms Act case, and the judgment in that case must be 
treated as conclusive evidence that he was not guilty of the offence 
with which he was then charged: Æmperor v. Noni Gopal (1). But 
the question still remains, whether, notwithstanding the failure of the 
prosecution to bring home to the Samity the alleged overt act, his 
connection with the Samity has not been established. Now, one of the 
entries inthe library issue register is undoubtedly in the handwriting 
of this accused, and the suggestion of the defence that there was a 
member of the name of Ajit Coomar through whom Abani took out 
books is not supported by the evidence. On the other hand, the 
similarity of the handwriting with the admitted signatures of Abani 
strengthen the conclusion of the expert witness. J think it established 
beyond all doubt that Abani was a member of the Samity and that he 
had an assumed name Ajit. The next question is, what was his status 
in the society and was he acquainted with its secret object. This in 
fact is the fundamental question, very often not free from difficulty, in 
respect of each individual accused. In the case of Abani, an attempt 
has been made to identify his signature with that of Ajit Kumar ona 
village note. If this attempt had succeeded, it would have gone some 
way to indicate that he was entrusted with important work in the 
Samity. The theory, however, has failed. The position, therefore, is 
that although his name, either as Abani or as Ajit, finds a place in 
Samity papers, there is no evidence to show what rank he had attained 
therein. No revolutionary literature in his handwriting has been 
found. On the other hand, his comparative youth—he is stated to have 
been 12 or 13 years old in 1908—points to the conclusion that he-could 
hardly have been entrusted with the secrets of the society. There is 
also nothing to show that he had taken the final vow, even if it be 
assumed that the initial vow had been administered to him. Under all 
these circumstances, I am of opinion that he has not been proved to be 
a member of the conspiracy and his conviction cannot be sustained. 

In so far as the accused Akshoy Kumar Dutta is concerned, the 
evidence against him is mainly oral, He was an expert wrestler and 
took prominent part in December 1907 in’ the Gandaria mock fight, 
He was of a religious turn of mind and appears to have presented to the 
library of the Samity a number of philosophical and religious books, on 
some of which his name has been found, and from the library register 
he appears, on one occasion, to have taken out a copy of the Gita. His 
name does not appear on any of the documents of the Samity, though a 
report of Inspector Asutosh Banerjee recites that he was awarded a 
silver medal for proficiency in wrestling in August 1908. The fact that 
he was permitted to compete at these wrestling displays does not 
necessarily indicate membership of the Samity. I think it is plain 
from the evidence that non-members also were allowed to compete. 
The display was not limitedto lathi play but included wrestling and 
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various other forms of exercise, as to which there is no suggestion that 
the society had any secrets to maintain. Besides, the notices about 
these displays were printed and widely circulated, and the exhibitions 
were held with great publicity in the presence of officials as well as non- 
officials. Participation at these public exhibitions does not, in my opi- 
nion, furnish any indication of membership of the society. The accused 


is also stated to have been leader cf a branch at Chandni Ghat, but the 


evidence upon this point is contradictory. His name does not appear 
in any police report, and there is not sufficient corroboration of the 
evidence of the witnesses who acted as accomplices or spies. On the 
other hand, the evidence of Padmini Bhusan Rudra, a witness of 
undoubted respectability, weakens, if it does not completely destroy, 
this evidence. Nor can any reliance be placed upon the circumstance 
that on one occasion he was allowed to borrow a copy of the Gita from 
the library. Even ifit be assumed that the library was open for the use 
of members alone, his case might, as has been suggested, have been very 
well treated as an exception, as he bad presented a number of books. 
On the whole, I am of opinion that so far as Akshoy Kumar Dutt is 
concerned, his complicity in the conspiracy is not proved and his 
conviction cannot be sustained. 

With regard to Aswini Kumar Ghosh, he is stated to have been 
leader of the Brati Samity at Naraingunge, which, according to the 
case for the prosecution, is a branch of the Dacca Anushilan Samity. 
The identity of the two Samities has not, however, been established, 
The evidence makes it plain that at Narainpudce there were two 
samities—the Anushilan Samity where Zah? play went on and the Brati 
Samity where wrestling was practised. The former alone, so far as I 
can judge, may possibly have been a branch of the Dacca Samity. .One 
of the letters on the record written by the captain of the Anushilan 
Samity to the accused Aswini is conclusive upon this question. It 
shows that the two samities were distinct and,that the captain of the 
Anushilan Samity had no authority to issue orders to the members of 
the Brati Samity. We must take it, therefore, that the connecting 
link has not been furnished. But the question remains, whether the 
direct connection of this accused with the Dacca Samity has not been 
proved. The strongest evidence against him is a manuscript book 
with his name on it, which contains the rules and vows of the Anushilan 
Samity at Naraingunge, in terms similar to those of the Dacca Samity, 
It is to be observed, however, that this is dated the 6th November, 
1906 and recites that Jah? play had commenced on the 9th September 


Pana 


previous, A possible explanation in favour of the defence is that this . 


note-book was prepared at atime when the Anushilan Samity had just 
been started at Naraingunge, and that subsequently Aswini started the 
Brati Samity; this is in fact what he suggests when he maintains that 
he severed his connection with the Samity of Pulin because he was 
unwilling to take the vows, This looks plausible. Further, it is plain 
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that no revolutionary literature has been traced to his exclusive 
possession, and it is fairly clear upon the evidence that the mukti kon 
athe found at the search of his house belonged to his uncle Kalachand. 
A further difficulty is created by the fact that the original search-list 
was lost and has been replaced by one prepared from memory. [t is, 
therefore, impossible to affirm with certainty that any incriminating 
papers found in the house were really in his possession. Under all 
these circumstances, I am unable to hold that his connection with the 
conspiracy has been established; and in my opinion, his conviction 
cannot be sustained. 

In so far as Bankim Chandra Rai is concerned, he is said to have 
been the leader of the Bandhab Samity at Serajgunge. It is alleged 
by the prosecution that this Samity was a branch of the Dacca Anushilan 
Samity. This, I do not think, is established, because it is clear that 
at one stage, at any rate, a Mahomedan teacher was employed to 
teach /athz play, which would not be tolerated by Pulin Behari Das 
in the central association or in any of its branches. But apart from 
the Bandhab Samity, the close connection of Bankim with Pulin 
and his association is established. At the search in his house, important 
official documents of the Dacca Samity were found. Under his bed was 
found the paper signed by Pulin Behari Das which describes the necessity 


for the institution of Samities, In his possession was also found Jgth7 


play and sword play books proved to have been written with his own 
hand. The suggestion has been ingeniously made that these books 
might have been written by Bankim for his friend the accused 
Profulla who, as we shall presently see and as is indeed not seriously 
disputed, was a prominent member of the Dacca Samity. The 
suggested explanation is not very convincing. No doubt, Bankim and 
his wife were on very friendly terms with Prafulla and Dinesh. But 
that circumstance itself may indicate that Bankim, Prafulla and Dinesh 
were animated by the same motives and aspirations. There are also 
two letters on the record, one from Bankim to Prafulla and Dinesh and 
another from Rangadada or the accused Gopiballabh to the same two 
persons, which indicate plainly that the intimacy between Bankim and 
Pulin arose out of the work of the Samity. In fact, the several books 
on lathi play according to the system of Pulin together with the initial 
and final vows do tend to indicate that Bankim was thoroughly biassed 
and personally interested therein: On the whole, therefore, the 
conclusion appears to me to be irresistible that this accused was aware 
of the secret object of the Dacca Anushilan Samity and was a member 
of the conspiracy. 
In so far as the two accused Benode Behari Chakrabarti and 
Jadu Nath Das are concerned, they have been sought to be connected 
“with the Samity by means of the Satirpara boat theft incident; in 
view of my conclusion as to the true nature of that incident, it is clear 
that the conviction of these two accused cannot be supported, Therg 
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is no reliable evidence to establish their membership of the Dacca 
Anushilan Samity, and if the theft of the boat for which they were 
convicted did not take place at the instance of Pulin Behari Das for 
the purpose of the alleged projected dacoity in pursuance of the 
objects: of the conspiracy, their guilt,so far as the present charge is 
concerned, cannot be deemed to have been established. 

In so far as Dinesh Chandra Guha is concerned, the evidence is 
mainly oral, supplemented by the fact that his name appears as that 
of a competitor in the athletic display held in August 1908. This 
latter circumstance by itself is not conclusive, because it is fairly clear 
that non-members were also allowed, in fact invited, to take part in 
these exhibitions. The oral evidence is of a wholly’ incunclusive 
character. The accused is supposed to have been the leader of a 
branch of the Sami ty at Rajardewri near the Court premises in Dacca. 
But his name does not appear in any of the police reports, not even 
in the one which mentions the Rajardewri Samity and gives the 
names: of several captains and many expert /athz players. This is 
obviously very significant, when we find it stated by Inspector 
Sarat Chandra Ghose that he had known this accused from 1907. It is 
further clear that during a considerable portion of 1908, this accused 
was a student at Calcutta, and was at Dacca only during the summer 
and the Pujah holidays. The reason apparently why he has. been 
charged with conspiracy is that he was one of the three youths found 
inthe garb- of ascetics at Agartolah on the 24th November 1909. 
‘That incident, as I have already held, has not been proved to have any 
sinister aspect and is, therefore, not sufficient to connect him with the 
conspiracy. No manuscripts containing revolutionary sentiments have 
been proved to have been written by him. His name does not appear 
on any of the Samity papers, and there is nothing to show that he had 
taken any vows. At the search of his house, no papers connected 
with the Samity were traced ; not even was a Jathi play book found. 
Under these circumstances I am of opinion that his connection with 
the Samity asa conspirator has not been established and his conviction 
cannot be supported. 

-In so far as Gurudayal Das is concerned, he was the leading spirit 
of the Sonamoye Samity. The prosecution has failed to prove that this 
Samity was a branch of the Dacca Society. In fact, an examination 
of their proceedings dated the sth May, 1907 and of their vows, 
makes it clear that the two sdciéties were not constituted on the same 
basis.” The remarkable point of divergence was that the Sonamoye 
Samity offered to protect sucl Mahomedans as evinced any sympathy 
for the Hindus. ` The vows also were of a substantially distinct type, 
and there does not appear to have been a determination to guard an 
undisclosed secret. But apart from the Sonamoye Samity, the question 
arises, whether Gurudayal was not directly “connected with Pulin. 
According to the prosecution, the link is furnished by a letter alleged 
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to have been written by Gurudayal to Pulin on the 11th October, 1908, 
which, if genuine, is conclusive. The letter in fact shows that Gurudayal 
was acquainted with the details of the constitution of the society, 
sent his brother Nrisingha for enrolment as a member of the Circle, 
and asked for copies ofthe preliminary and final vows and Duties of 
Secretaries. He also offered to take the monthly subscription with 
him on the occasion of his next visit.. The hand-writing expert proves 
the signature on this letter to be by the same Gurudayal as executed 
a bail bond on the 7th November, 1908, for the release of his brother 
Nrisingha who had been arrested‘at the Samity on the 4th November 
1908 in connection with the kidnapping of Ananta Mohan Chatterjee. 
It has been argued that this bail bond was not duly proved and could 
not, therefore, be accepted as the standard under section 73 of the 
Indian Evidence Act; see Barindra Kumar Ghose v. Emperor (1). 
Now what happened was that the Mukhtear Behary Das who wrote 
the bail bond did not, whether from design or otherwise is immaterial, 
identify the accused Gurudayal as the Gurudayal who had executed the 
bond in his presence. It may be conceded that the statement made by 
Gurudayal on the 7th November 1908 to Inspector Sarat Chandra Ghose 
while the latter was investigating the kidnapping case was not admissible 
in evidence under section 162 of the Criminal Procedure Code. But we 
have the fact that Gurudayal Das, son of Rajkishore Das, on the 7th 
November 1908 executed a bail bond for the release of his brother 
Nrisingha Das from the Dacca Samity. We have further the evidence 
of Sarat Chandra Ghose that it was the accused Gurudayal who went 
to have his brother Nrisingha Das released. We have also- no 
foundation laid in the evidence for a possible suggestion that there is 
another Gurudayal Das at Sonamoye, also son of Rajkishore Dasy who 
had a brother Nrisingha Das arrested at the Dacca Samity. We have 
further independent oral testimony that the accused Gurudayal had a 
brother Nrisingha Das who was arrested. From these facts, the 
conclusion is well nigh irresistible that it was the accused Gurudayal 
who signed the bail bond. Once the genuineness of the bail bond 
is established, there is no room for controversy, that the accused wrote 
the letter to Pulin dated the 11th October 1908. That letter connects 
him completely and conclusively with the conspiracy. His conviction, 
therefore, must be affirmed. 

In so far as the accused Jogesh Chandra Routh is concerned, the 
evidence adduced to link him with the conspiracy is entirely oral. He 
is alleged to have attended a meeting in 1905, where Bepin Chandra 
Pal delivered a speech, and to have responded to a patriotic call for 
devotion to the cause of the country. This evidence is not very 
convincing, and, even if accepted proves very little. The accused is 
stated to have been leader of a Samity at Jindabahar in the town of 
Dacca itself, but the evidence to connect that society with the 
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“CRIMINAL. institution of Palin Behari Das is rather unsatisfactory. Inspector 
-1912. Rati Lal Ray assumes the two to be connected because they had some 


P lin Behary members in common, who are not even named. Evidently this is not 
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4, conclusive. But the strongest point in favour of the accused is that 

King- process was taken against him in connection with the Medical Hall 


SE stabbing incident which took place on the 4th September 1907. 


“Mookerjee, J, Jogesh absconded and did not surrender till June 1908. He was 
a subsequently discharged. Ifhe had been seen in the interval by a 
police officer, as the oral evidence would seem to indicate, he would have 
been undoubtedly arrested in execution of the warrant issued against 
him. The oral evidence of the accomplice Hemendra and the spy 
Upendra is clearly untrustworthy. The name of the accused does not 
appear in any police report; in fact, in one document where the 
Jindabahar Samity is named, three other names are mentioned, but 
Jogesh does not appear either as a captain or as an expert lathi player. 
His name does not appear in any Samity paper; his house was 
- searched and no paper or article of an incriminating character was 
found. He was arrested in connection with the Rajnagore dacoity 
case but was ultimately discharged onthe 17th November 1909. The 
defence suggests that he has been brought into the present case 
because the police suspected, notwithstanding his acquittal in the 
Medical Hall stabbing case and in the Rajnagore dacoity case, that he 
was connected with those incidents. This is not improbable. But 
whatever the theory may be on which the prosecution case against 
him may have been based, the evidence does not establish his connec- 
tion with the conspiracy, and in my opinion his conviction cannot be 
sustained, f 

The accused Nishibhushan Mitter was admittedly connected with. 
the society. His explanation is that he used to correct exercises 
written by the Samity boys. This no doubt was one of his functions, 
but the question is what was his true position. A photograph was 
discovered at the Samity premises at the search of the 5th November 
1908 in which he is found with sword in hand between two of the 
Samity boys similarly dressed. He looks obviously more like a man 
of the sword than a man of the pen. Itis extremely unlikely that a 
man would be allowed by Pulin Bihari Das to occupy the responsible 
position of a teacher in the Samity and to reside on the premises 
unless he had taken the vows. We further find from his diary written 
in July and August 1909 that he was deeply imbued with revolutionary 
sentiments. Under these circumstances, the inference is legitimate 
that he was aware of the secret object of the Samity and was a member 
of the conspiracy. 

In so far as the accused Nisikanta Rai Chowdhury is concerned, 
the evidence against him isin the main oral. He is stated to have 
been connected with the Habigunj Anushilan Samity in Sylhet. In fact, 
he admits that he was there a salaried instructor in Jath? play. But 
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there is nothing to show that the Habigunj Samity was a branch of .CBIMINAL. 


the Dacca Samity. The suggestion that the two were connected 1912. 
rests on a very slender foundation, namely, on a parwana or authority er 
to inspect Samities. But the form of the document makes it patent i r onary 
that it was distinct from the instrument of authority contemplated by King- 


Pulin in the Duties of Secretaries. Further, the fact that it was not SDRE: 


issued by Pulin Behary Das makes it conclusive that the Samities Mookerjee, J. 
were not identical. The oral evidence of an alleged admission by the E 
accused, when he was arrested with the parwana in hand, that he had 
come from Dacca is unreliable. The document shows on the face 
ofit that it had been issued by the Habigunj Samity, and it is 
inconceivable that he should have made a statement contradictory to 
‘the paper in his hand and obviously of no advantage to him. Further, 
the evidence of association of this accused with members of the Samity 
at Dacca is untrustworthy. It is clear that there was another person 
of the same name who played dati at Nayabazar and was the son 
of one Rajani, while this accused is the son of Basantalal Ray of 
Olepur in Faridpur and is clearly not the same man as is mentioned 
inthe police report of Inspector Sarat Chandra Ghose. It is not 
necessary for me to examine whether the witnesses have, deliberately or 
by mistake, substituted the present accused in place of the other 
Nisikant. It is sufficient to hold that he has not been connected with 
the conspiracy either directly or through the Habigunj Samity. His 
conviction, therefore, cannot be sustained. 

The accused Radhika Bhushan Ray was involved in the Wari 
affray case which took place on the 17th November 1907. Prima 

- facie, therefore, he was residing at the Samity premises at that time. 

The question is, what was Kis position in the Samity. There is 
evidence to show that he went to Noakhali on behalf of the Samity 
as a Paridarshak. The attempt made to shake the testimony of 
Kali Charan Das, the contractor employed by Radhika at Noakhali to 
erect a hut for Zati play, has not been successful. This evidence 
by itself is sufficient to prove his presence at ‘Noakhali on important 
business of the Samity. I do not rely upon the statement of 
Inspector Bankim that on the 2nd December 1908 when he went 
to the Samity premises, on enquiry he learnt from the accused 
Asutosh that Radhika had gone to Noakhali. The statement of 
Asutosh is not admissible in evidence under section 10 of the Indtan 
Evidence Act; it cannot be treated as something said by one of 
several conspirators in reference to their common intention, As 
Radhika is proved to have been a Paridarshak, he obviously occupied 
a position of trust and importance in the work of the Samity. His 
name also appears on a book named Jagaran or Awakening, full of 
revolutionary sentiments. Under these circumstances, I think it is 
fairly clear that Radhika was a member of the conspiracy. 

In so far as the accused Surendra Mohan Ghose is concerned, the 
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evidence agaist him is admittedly meagre. He was tried for the 
murder of Priya Mohan but was acquitted. The three witnesses 
‘who speak of his presence in Dacca make qualified statements from 
which no definite conclusion can be drawn. At the search of the 
Samity on the 15th November 1908, three documents were found 
which contained his name or signature; but they do not connect him 
with the conspiracy or any criminal object whatever. There is no 
évidence to show that the accused lived at the Samity or was a 
member thereof. In my opinion, the evidence against him -is wholly 
insufficient to support his conviction. 

In so far as Sures Chandra Sen is concerned, the evidence against 
him is both meagre and unsatisfactory. He had been arrested in the 
Wari affray case but was discharged. There is no evidence to show 
that he resided at the Samity premises or was a member thereof. 
One of the documents, supposed at one stage to be in his hand-writing, 
is now admitted to have been erroneously identified by the hand-writing 
expert. The entry in the library issue book is not shown to réfer to 
this accused. In fact, witness Upendra proves that there was another 
Sures, the son of one Ram Chandra, while the present accused is the 
son’of one Nibdran. In my opinion, there is no reliable evidence 
upon which the conviction of Sures Chandra Sen can be supported. — 

The accused Sachindra Mohan Banerjee is sought to be connected 
with the Samity upon oral evidericé alone. That evidenceis not very 


‘trustworthy and the allegations of the witnesses who had acted as 
accomplices and subsequéntly as spies, are not corroborated by inde- 


pendent evidence. Tne name Sachi’ occurs in two of the Samity 
papers. But this is not conclusive because the evidence of Padmini 
Bhushan Rudra shows that there was in the Samity another person of 
the name of Sachindra Chandra Chanda. Onthe other hand, in the 
register of names of members, we find it noted against Sachindra Mohan 
Banerjee : “present from to-day; not regular; he comes twice or 
four times a month”. He is not shown to have taken any vows nor is 
he connected with any revolutionary literature. Even if he is assumed 
to be a member, he is not shown to have been initiated into the 
secrets of the society. His conviction, therefore, as a member of the 
conspiracy cannot be sustained. 

With regard to the accused Nitai Chand Saha Banikya, I have 
already held that the find of arms alleged to have been deposited in the 
shop of the grocer Mohim cannot be treatéd as evidence of the acti- 
vities of the Samity. But the question remains, whether he has been 
connected with the conspiracy by any direct evidence. The oral 
evidence is of an inconclusive character, and the circumstance that no 
sanction to prosecute him was obtained till the 13th August 1910, that 
is till two days after his conviction in thé Arms Act Case, unques- ` 
tionably tends to weaken the effect of the oral testimony. At the 
same time, it is reasonably plain that hé was a member of the Samity. 
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In his confession in the Arms Act Case onthe 31st July 1910 he 
stated that he was a member of the Samity. On the 11th August 
1910, he retracted the confession but adhered to his statement that he 
was a member of the Samity. I am not unmindful of the criticism 
based on the cases of Amir Khan v. King Emperor (1) and Emperor v. 
Tripura (2) that a confession made after apparently needless remands 
and long police custody must be jealously scrutinised. Nor am I 
unmindful of the criticism based on the case of King-Emperor v. 
Annya (3) that the evidential value of the statement of a co-accused 
before he has been sentenced is open to serious question. But in the 
present case the effect of the police custody, the length of which is not 
very satisfactorily explained, was, so far as the particular question naw 
before me is concerned, only to confirm the initial confession. Under 
these circumstances, although on the authority of the case of Hmperor 
v. Abani (4) the retracted confession is valueless against the other 
accused, the statement of Nitai in his confession of the 31st July, 1910, 
that he was a member of the Samity is good evidence against him. 
We take it, therefore, that he was a member of the Samity. But the 
question still remains, what was his status. There is nothing to show 
that he resided in the premises or acted as Paridarshak. If he had 
filled any position of trust or importance, one would have expected to 
meet with his name in the police reports, and his name would have 
been included in the sanction first granted. He is further not shown 
to have taken any vows; nor is he connected in any way with revo- 
lutionary literature. The fact of his conviction in the Arms Act Case 
is also clearly no evidence of participation in the conspiracy: Æmperor 
v. Noni Gopal (5). On the whole, therefore, although Nitai upon his 
own statement was a member of the Samity, he is not proved to have 
been a member of the conspiracy and his conviction cannot be 
supported. | 

I shall now proceed to deal with the accused of the second class 
who were all admittedly members of the Dacca Samity. 

The accused Gopal Chandra Ghose was apparently only 12 years 
old when he joined tbe Samity, and at the time of his arrest in August 
1910 was a student in a Calcutta College. He was a member appar- 
ently from September 1908 till the suppression of the Samity two 
months later. In view of his age and the short period of his connection 
with the Samity, it is not likely that he could have been entrusted with 
revolutionary secrets. This is consistent with the statement of Pulin 
that the accused had taken one vow only. His name is not connected 
with any revolutionary literature found in the premises of the society. 
Under these circumstances, there is not, in my opinion, sufficient 
evidence to connect him with the conspiracy and his conviction cannot 
be supported. 


(1) (1902) 7 0. W. N. 457, (3) (1901) 3 Bom. L, R. 427, 
(2) (1910) I. L. B. 37 Cale, 618. (4) (1910) 15 C. W. N., 25, 1. L. R. 38 Cale, 169. 
(5; (A911) -5 C.W.N, 593, 
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The accused Radhika Mohan Banerjee was also known as Karuna- 
kant. He is not shown to have been connected with the society before 
the 29th September 1908, certainly not before the roth August, 1908. 
The suggestion against him is that the young man Sukumar, who was 
murdered, was first brought into the Samity by his persuasion. But 
under section 10 of the Indian Evidence Act this statement of Sukumar 
to the officer enquiring into the kidnapping case of Ananta is not 
admissible in evidence. Nor is the document containing the statement 
by the accused made under section 161 of the Criminal Procedure Code 
to the police officer enquiring into the case of the murder of Sukumar 
admissible under section 162. There is, consequently, no reliable 
evidence that he actually resided at the Samity premises, spevially as 
some of the witnesses who spoke of his presence there in the Court of 
Session, failed to identify him in the primary Court. He is not con- 
nected with the composition of revolutionary articles, and as he is 
stated by Pulin to have taken one vow only, it is unlikely that he was 
initiated into the secrets of the Samity. In my opinion, his participa- 
tion in the conspiracy is not established, and his conviction cannot be 
supported. 

In so far as the accused Manikya Chandra Guha is concerned, it 
cannot be disputed that he frequented the Samity premises. But it is 
clear that he was only what Pulin Behary Das called an external limb 
of the Samity. He was stated to be 9 or 10 years old by Inspector 
Asutosh Banerjee in 1905, and when on the 4th November 1908 he was 
arrested in connection with the kidnapping of Ananta, he was so young 
that the Magistrate thought it best to hand him over to his father, a 
pleader at Dacca. Later on, after the rgturn of Pulin Behary Das from 


‘deportation, when Inspector Ratilal Ray was set to watch the latter, 


Manikya assaulted him and was convicted. But the evidence proves 
conclusively that he was under 12 years of age at the time when he 
went to the Samity and the vows could not have been administered to 
him under the rules. On the whole, therefore, although he had given 
striking indication of a vicious tendency, I think he cannot be treated 
as one of the members of the conspiracy and his conviction cannot be 
supported. 

The accused Surendra Chandra Ray is admitted to have been a 
member of the society and to have taken two vows. The strongest 
evidence produced against him is a manuscript note book inside tke 
cover whereof is to be found a list of chemicals. But it is fairly clear 
that this has no sinister significance. It is more than probable that 
the writing in pencil was on the yellow sheet before it was used as a 
cover for the note book ; at any rate, the writing has not been identi- 
fied with that of this or any other accused. Besides, there is no 
evidence that the chemicals when combined in the proportions stated 
would make an explosive. ' The only other incriminating object found 
in his possession at the search of the 3rd August 1910 is a copy of the 
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newspaper Nabasakti, said to contain a seditious article on a revolu- 
tionary leader, an editor of the Yugantar who had been convicted and 
sentenced to imprisonment. Oa examination, however, it transpired 
that the issue of the paper was dated the 27th July, 1907 and had 
evidently been placed inside a steel trunk as a wrapper to protect the 
clothes from rust. Finally, some evidence has been adduced to show 
that the accused had been seen at Comilla as a parzdarshak on behalf 
of the Samity. This testimony, however, is not quite reliable as the 
witness who is said to have watched him could not identify him in 
Court. In my opinion, the evidence is not sufficient to prove that this 
accused participated in the conspiracy and his conviction cannot be 
supported. 

The accused Gopiballabh Chakrabarti admits membership of the 
Dacca Samity but denies membership of the Serajgunj Bandhab 
Samity. This latter circumstance is immaterial, because he is con- 
nected with the Dacca Samity by direct evidence. The letter dated the 
31st October 1908 and proved to have been written by him though 
signed Rangadada (which was one of the three names by which he 
was known in the Samity, as appears from a list in the handwriting of 
Pulin himself) shows concļusively that he worked as an Inspector or 
Paridarshak on behalf of the Dacca Samity. This letter is addressed ` 
to the accused Prafulla and another person Dinesh and shows that the 
writer was anxious to work in conjunction with them for the society 
and that otherwise his enterprise and enthusiasm would vanish. His 
name appears in numerous documents found at the Samity premises. 
There can be no doubt that he was a member of the conspiracy and 
held a position of trust and importance. 

The accused Khirode Chandra Guha, also known as Hiranmay, is a 
nephew of the accused Gurudayal. Atthe search of his house was 
found a manuscript which contained the vows as also writings full of 
revolutionary sentiments. The letter of Gurudayal dated the 11th 
October 1908 to whicn reference has already been made, shows conclu- 
sively that the present accused at that time resided in the Samity 
premises and was thought sufficiently reliable to be entrusted with the 
official documents of the society, the Duties of Secretary and the 
preliminary and final vows. There can be no reasonable doubt that 
he was a participator in the conspiracy. 

As regards Prafulla Chandra Sen Gupta, he was admittedly a 
member of the Dacca Samity. He denies membership with the 
Madhyapara Sava ; but that is immaterial, asI have already held that 
the two associations were not connected. That he was a leading 
member of the Dacca Samity is amply established from the library 
issue book and fromthe Jath? play books containing not merely the 
initial and the final vows but also the special vows. There is moreover 
reliable evidence to show that he acted as Paridarshak or Inspector. 
His participaticn.in the conspiracy is clearly proved, 
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The accused Promode Behary Das is a brother of Pulin Behary 
Das. It is not disputed that he resided wich his brother at the Samity 
premises. But it is urged that he left after the Wari affray case, 
It is clear, however, that though another house was taken and the 
ladies of the family were removed, he continued to occupy the position 
of a member of the Samity ; in fact it is not disputed that he was a 
member and had taken two vows. Even in September and October 
1908 we find that hetook out books from the Samity Library as a 
member would do. We have further a Parwana by Pulin authorising 
Promode to supervise the work of the branch Samities as Paridarshak. 
No doubt, this was discovered on the 3rd August 1910 in a box of 
Pulin, and on this circumstance has been based the argument that if 
it had been acted upon, it ought to have been in the possession of 
Promode. The criticism would have been weighty but for the fact 
that Pulin and Promode were brothers and lived, if not in the same 
premises, at least in adjoining houses. We have further the evidence 
of Annadakanta Chakrabarti that in July 1907 Promode was seen at 
Lakshipore and when asked stated that he had come from Dacca to 
teach the school boys /at#z play. Finally, it has been suggested that 
Promode has been prosecuted because he is the brother of Pulin. 
But it has been pointed out by the prosecution that Pulin had another 
brother Nalini who has not been charged with conspiracy. The 
evidence, in my opinion, establishes the participation of this accused 
in the conspiracy. l 

The accused Santipada Mukerjee was admittedly a member of the 
Samity and had taken two vows. His house was searched in May 1909 
and numerous /a¢iz play and sword play books were found, one of which 
had the initial and the final vows in it. He was arrested on the 4th 
November 1908 in connection with the kidnapping case of Ananta and 
the oral evidence indicates that he must have been at the Samity 
premises from at least the beginning of 1907. .He was thus closely 
connected with the Samity for over two years and was an active 
member of the conspiracy. _ 

Finally as regards Pulin Behary Das, Asutosh Das Gupta and 


Jyo:irmay Ray, no detailed statement is necessary. They were 


unquestionably deeply involved in the conspiracy. Pulin was the 
founder of the society and Asu and Jyotirmay were his principal 
supporters. Asu was the leader in the absence of Pulin, and in the 
house of Jyotirmay, which was one of the earliest places to be searched, 
on the sth September, 1907, copies of the principal documents were 
discovered in his beautiful hand-writing. Pulin states that both Asu 
and Jyotirmay had taken three vows, so that their participation in the 
conspiracy cannot be doubted. , 

My conclusion, therefore, is that the convictions and the sentences 
must be set aside in the case of the following 21 accused persons. 

Dinesh Chandra Guha, Manikya Chandra Guha, Sukhendra Kumar 


Vou. XV.) HIGH COURT. 


Sen Gupta, Pares Chandra Sen Gupta, Abani Mohan Ganguli, 
Akshyay Kumar Datta, Joges Chandra Rauth, Surendra Mohan Ghose, 
Surendra Chandra Ray, Gopal Chandra Ghose, Sures Chandra Sen 
Gupta, Hem Chandra Sen Gupta, Charu Chandra Sen, Aswini Kumar 
Ghose, Binode Behari Chakrabarti, Sarada Charan Datta Gupta, 
Nishikanta Ray Bose Chaudhuri, Jadu Nath Das, Nitai Chand Saha 
Banikya, Radhika Mohan Banerjee and Sachindra Mohan Banerjee. 

The convictions must be affirmed as regards the following 14 
accused persons. 

Pulin Behari Das, Asutosh Das Gupta, Jyotirmay Ray, Bhupati 
Mohan Sen Gupta, Praphulla Chandra Sen Gupta, Nisi Bhushan 
Mitra, Gurudayal Das, Nripendra Mohan Sen Gupta, Gopiballabh 
Chakrabarti, Bankim Chandra Ray, Santipada’ Mukerjee, Radhika 


Bhushan Ray, Promode Behari Das and Kshirode Chandra Guha. AN 
(The question next arises as to the sentences appropriate for the Jyo i os 


accused whose convictions are affirmed: Here the elements to be 
taken into consideration are, not only the gravity of the offence but 
also the extent to which the conspiracy had been carried on, the 
nature of the only overt “Work “associated “with the society, the time 
the period dı during wh ng which the i accused h have been in “custody. A distinc- 
tion must also be m made between the leaders of the movement, three 
of them men of mature years and of some education and experience, 
and the others, less important members of the conspiracy, most of 
them young men in the prime of life, misguided into dangerous tracks 
by their elders who might be expected to have known better. In 
view of all these circumstances, I hold that the justice of the case 
would be met by the following sentences, D) 
Pulin Behari Das: Transportation for seven years. Asutosh Das 
Gupta: Transportation for six years. Jyotirmay Ray: Transportation 
_for six years. Gurudayal Das: Rigorous imprisonment for five years. 
Bankim Chandra Ray: Rigorous imprisonment for five years. Bhupati 
Mohan Sen Gupta: Rigorous imprisonment for three years. Praphulla 
Chandra Sen Gupta: Rigorous imprisonment for three years. 
Santipada Mukerjee : Rigorous imprisonment for three years. 
Radhika Bhushan Ray: Rigorous imprisonment for three years. 
Kshirode Chandra Guha: Rigorous imprisonment for three years. 
Nisi Bhushan Mitra: Rigorous imprisonment for two years. 
Nripendra Mohan Sen Gupta: Rigorous imprisonment for two years. 
Gopiballabh Coakrabarti: Rigorous imprisonment for two years. 
Promode Behari Das : Rigorous imprisonment for two years. 


As we have taken into account the periods during which the’ 


accused have beenin custody as also the short’ time for which the 
sentence of the Court below was executed before it was suspended by 
order of this Court, the periods mentioned above mm in each case run 
from this date, 
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Caspersz J.—The reasons, upon which I would base my judgment 


‘in this appeal, are substantially those which have been given in the 


judgments just delivered. My conclusions are that the points of law 
raised on behalf of the appellants must be overruled: that the Dacca 
Anushilan Samity was a revolutionary society : that, of the overt acts 
imputed to the Samity, the Naria dacoity is the only case indisputably 
proved to have been the work of that society, four others (the Munshi- 
gunj and Adabari cases and the murders of Sukumar and Priya 
Mohan) being cases of suspicion only: and that fourteen of the appellants, 
and no more, must be convicted on the evidence in the record. The 
cases of two of the appellants, Charu Chandra Sen and Surendra 
Chandra Roy, are very near the line, but I am not prepared to differ 
as to their acquittal. Having regard to the findings arrived at in 
this Court, I also accept the modifications of the sentences passed 
upon the appellants whose convictions are now affirmed. 
I therefore agree in the orders proposed by my learned colleagues. 


A.T. M. - Appeal allowed in some cases. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
BIBI IMAMBANDI AND OTHERS 


U. 


HAJI MOTASUDDI AND OTHERS,* 





CIVIL 
1911, 


tanganan 


Mahomedan law— Marriage—Presumption—Co-habitation as man and wife—Evidence of May, 8,9, 10, 


resanblance, admissibility Books of aocownt, entries in, how proved—Indian 
Evidence Act (I of 1872), Secs, 34, 39. 


Where there is prima facie evidenoe of co-habitation as man and wife, and a long 

course of treatment of the lady as wife and the children as legitimate, the presumption 
of marriage can be repelled only by evidence of the clearest character 

Mach weight must be attached to reputation among the relations on both sides, 
among all the friends and among all the acquaintances in the locality where the partie 
resided, 

The evidence of- resemblance of a child to the putative father is admissible, f 

It is essential in every case where reliance is placed upon books of aocount to 
establish that they- have been regularly kept in the course of business; but it is not 
sufficient to prove the correctness of the books; the entries themselves have to be 
proved, unless the menesi for such proof is removed by the admission of the opposite 
party. ; 

Appeal by the Defendants. 

Suit for recovery of possession of immovable property. 

The material facts and arguments appear from the judgment, 

Mr. A. Chaudhuri, (with him Babus Umakali Mukerji, Fnanendra 
Nath Bose, and Moulois Mahomed Taher and Nuruddin Ahmed for the 
Appellants)» 

Dr. Rash Behary Ghose, Messrs. Hasan Imam and Parmeswar Lal 
(with them Babu Mohendra Nath Roy, Moulois Syed Shamsul Huda and 
Mahomed Mustafa Khan and Babu Biraj Mohon Mojumdar for the 
Respondents). ' CAL V. 

The judgment of the Court was delivered by 


Mookerjee'J.—This appeal is directed against a decree in a suit for 
recovery of possession of immovable properties which admittedly belonged 
at one time toa Mahomedan gentleman by name Muhammad Ismail 
Ali Khan who died on the 21st March 1906. The case for the plaintiffs 

‘tespondents is that Ismail Ali Khan left three wives and children by 
each of them and that on the roth June 1906 they obtained a convey- 
ance from the fourth wife of the share which had vested in her and her 
infant children, The plaintiffs further allege that on the 17th June 1906 
they applied for the registration of their names in the office of the 
Collector, in respect of the share purchased by them; but the applica- 
‘tion was opposed by the second and third wives d dismissed on the 
21st May 1907. The order of dismissal was confirmed on appeal on the 
12th August 1907. The Revenue Authorities found in substance that 
the lady alleged by the plaintiffs to be the youngest wife of Ismail Ali 


a 8 Appeal from Original Decree No. 341 of 1910, against the decree of Babu Srihari 
Lahiri, Subordinate Judge of Chapra, dated the 14th J uly; 1910, 
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CIVIL, Khan was never lawfully married to him and was in fact his concubine, 
1911, The plaintiffs thereupon commenced this action on the 21st March 1909 
gan for declaration of the status of their vendor and of their title by 


Imambandi purchase and also for recovery of possession with mesne profits and costs. 
Motasnddi. They joined as defendants ten persons, namely, the two admitted wives 
Mookavos, j, of Ismail Ali Khan (the first and the fifth defendants), the children of 
en each of them, and their own vendor (the eighth defendant) and her 
= ` children. The relationship between the parties will appear upon an 
ad examination of the three annexed genealogical tables. The first shows 
the wives of Ismail Ali Khan and their children, The second sets out 
the pedigree of the family from which the third wife Amir Jahan is 
descended. The third table furnishes the connecting link between the 
families and shows some of the principal persons examined as witnesses 
or mentioned in the evidence in the present litigation. The claim of 
the plaintiffs was resisted by the defendants, who denied the title of 
their vendor, impeached the conveyance as a fictitious transaction, and 
questioned also the extent of the share, if any, to which the plaintiffs 
might be found entitled. Upon these pleadings, eight issues were 
raised, of which three were important. The fourth issue raised the 
question, whether the eighth defendant was the married wife and the 
ninth and tenth defendants the legitimate children of Ismail Ali Khan, 
and whether the latter were acknowledged by him as such. The fifth 
issue raised the question, whether the conveyance dated the 1oth June 
1906, propounded by the plaintiffs, was valid and whether the contesting 
defendants could question the transfer. The eighth issue raised the 
question as to the properties of which the plaintiffs were entitled to 
recover possession. With reference to, this last issue, it may be men- 
tioned that the plaintiffs obtained a conveyance from their vendor on 
the 9th September 1909 by way of supplement to the original deed of 
sale. The fourth issue, it will be observed, raises the fundamental 
question in the case. The Subordinate Judge has answered this issue 
in favour of the plaintiffs and has decreed the suit. The two admitted 
‘wives of Ismail Ali Khan and their childern have preferred this appeal. 
The decision of the Subordinate Judge has been assailed before us on 
the ground that it is against the weight of evidence on the record. It 
has also been suggested that evidence of a’conclusive character has been 
improperly excluded to the detriment of the defendants. Before we 
deal with the evidence on the record, we must exmaine the question 

_of the alleged improper exclusion of important relevant evidence. 
` The evidence which has been excluded consists of account-books 
of Ismail Ali Khan for a period of 19 years, z. e., from 1886 to 1904. 
“The account-books had been filed by Ismail Ali Khan in a previous 
litigation against the present plaintiffs, known as the Chout case. The 
‘plaintiffs alleged that they had at that time made notes of entries in 
‘the account-books, and as upon the institution of the present suit, they 
‘found that the entries would be of considerable assistance to them, 


= 
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they called upon the defendants to produce the account-books. The 
suit was commenced on the 25th March, 1909, and the requisition for 
the production of the account-books was made by the plaintiffs on the 
22nd June, 1910 during the progress of the trial in the Court below. 
The defendants did not produce the books till the 26th June, that is, 
after the plaintifs had closed their case. The plaintiffs then discovered 
that pages had been iuterpolated and alterations made in the account- 
books, with the result that some at any rate of the entries were 
inconsistent with their case. They consequently took exception 
to the, reception of the books in evidence. About this time, a 
singular incident happened. The Subordinate Judge received—no 
one can explain from what source they came—several sheets which. 
purported to be pages torn from the account-books, The entries 
in these pages do not accord with the admitted facts of the case, 
The Subordinate Judge has, under these circumstances, considered 
the account-books as by no means beyond suspicion, and on the 
whole unreliable. It is singular that if the account-books are genuine 
and contain entries favourable to the case of the defendants, that 
the latter should not have produced them of their own accord at a 
much earlier stage of the proceedings. It cannot be suggested that the 
defendants did not appreciate the importance of these entries; they. 
threw light upon a dispute which had broken out more than three 
years before and had*been keenly maintained before the Revenue 
Authorities. The.books were in the possession of the defendants from af 
least the 3rd August, 1909 tothe 25th June, 1910. The unexplained 
Omission to produce them at the proper stage of the proceedings ig 
thus a matter for legitimate comment. The situation is not improved 
by the mysterious reappearance of the lost pages, while our examina- 
tion of their appearance has rather confirmed than dispelled the doubts 
as to their genuineness which would otherwise result fromthe circums: 
tances mentioned. There are in addition two weighty reasons which 
completely take away the evidential value of the account-books. In 
the first place, the books have not been properly proved, much less hag 
any serious attempt been made to prove specific entries under section 
34 of the Indian Evidence Act. Mere assertions that particular pages of 
volumes were written by this or that writer, is not sufficient compliance 
with the provisions of the law, as explained in the case of Hingu 
Miah vy. Heramba Chandra Chakrabarti (1). It is essential in every 
case where reliance is placed upon books of account to establish that 
they have been regularly kept in the course of business; but it is not 
sufficient merely to prove the correctness of the books. The entries 
themselves have to be proved, unless indeed the necessity for such 
proof is removed by the admission of the opposite party. In the second 
place, it may be a matter for argument, whether the books can be used 
for the purpose for which they were mainly intended, namely, to draw 
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an inference adverse to the plaintiffs from the absence of the name of 
their vendor in the account-books. The cases of Queen v. Grees Chunder 
Banerjee (1) and Jn the matter of Fuggan Lali (2), seem to indicate 
that though entries in a book of account are relevant to the extent pro- 
vided by section 39 of the Indian Evidence Act, such a book is not by 
itself relevant to raise an inference from the absence of any entry. The 
same view is apparently supported by the observations of Lord Davey 
and Lord Roberson in Ram FPershad Singh v. Lakpati Koer (3). The 
contrary view, however, was taken in Sagurmull v. Alanraj (4), in which 


‘it appears to have been held that the cases just mentioned did not rule 


that the fact of an absence of an entry is no evidetice at all under any 
section of the Indian Evidence Act and that evidence that there is no 
entry in the account-books, though not admissible under section 34, 
may be admissible under sections 9 and 11, Weareinclined to adopt 
this view, but we need not examine this aspect of the matter further, 
because we hold-concurrently with the Court below that the account- 
books are unreliable and have been rightly discarded. We shall now 
proceed to examine the evidence on the record as it stands. 

It may be stated at the outset that the oral evidence is hopelessly 
contradictory, and there are conflicting assertions by men of apparent 
respctability which it is extremely difficult, if not impossible, to reconcile. 
Our difficulty has not been diminished by the laxity with which 
previous depositions were received in evidence in the Court below. In 
the case of those witnesses who ate now dead but who had deposed 
upon the matters in controversy in previous proceedings between the 
parties, the depositions have been properly admitted in their entirety. 
In instances where this has happened, it is only essential to see that 
the requirements of section 33 of the Evidence Act are fulfilled. Section 
32, Clause (5) is not of much assistance, because the previous statements 
were generally made after the present dispute had commenced. In 
another class of cases, namely, where a witness has been examined in 
the present trial but his previous deposition is relied upon to impeach 
his credit under section 155, Clause (3) of the Indian Evidence Act, 
the contradictory statements alone can be admitted in evidence. In 
some instances, however, a previous deposition has been admitted in 
its entirety, and the attention of the witness has not even been drawn 
to the alleged contradictions so as to afford him an opportunity to 
explain the statements. Skam Lall v, Anantee Lali (5) and Queen v. 
Madho (6), See also sections 145 and 158 of the Indian Evidence Act. 
At one stage, exception was taken before us to the admissibility of 
evidence thus irregularly received. But when it transpired that each 
of the parties had treated the witnesses of his opponent in this 
manner, they agreed to waive their objection to the evidence to which 
otherwise valid exception might have been taken, and they invited 
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the Court to arrive at a conclusion upon the whole of the evidence Orvmm 


on the record. - - 1911; 
In our examination of the evidence, we must bear in mind at the Tina bat a 
outset the respective cases of the two parties. The plaintiffs asset . a, 


that Enayet Zohora had been lawfully married by Ismail Ali Khan Motasuddi, 
and that the ninth and tenth defendants are his children born of her. Booker ies P EF 
womb. The case for the defendants is an absolute and uncompromis- ar 
ing denial of this allegation. They assert, on the other hand, that 
Enayet Zohora was a woman of the town and that the paternity of 
her two children is unknown. The defendants do not seek to prove 
that Enayet Zohora was the mistress of Ismail Ali Khan, that she 
lived in his keeping as his concubine, and that the two children are her 
illegitimate children by him. In view of these divergent allegations, 
and the conflict of oral testimony, the only safe course to adopt is to 
test the evidence in the light of facts either admitted or proved beyond’ 
the possibility of dispute. We have, in the first place, the fact that 
Ismail Ali Khan was a man of undoubted respectability, owned consi- 
derable properties, and, as described by witnesses on both sides, was 
a gentleman of great pomp and dignity. Some of the witnesses also 
describe him as a man of piety or good character. In the second 
place, the family to which Enayet Zohora belonged, though poor, was 
of great respectability. Infact Ismail Ali Khan’ and Enayet Zohora 
both belonged to the same Rajput family, once Hindus of great respec- 
tability who subsequently professed the Musalman faith. Ismail Ali 
Khan had married thrice. He took early in life, as his first wife a 
lady named Dil Jan from a place called Maju. On the 18th March 
1890, after the. death of his first wife, he took the first defendant Bibi 
Imambandi of Behar as his second wife. A little more than a year 
afterwards, on the 26th December 1891, he took the fifth defendant 
Bibi Amir Jahan as his third wife. The case for the plaintiffs is—and 
they are supported by the testimony on oath of their vendor—that 
shortly after his third marriage, Ismail Ali Khan, in or about the year 
1892, took Enayet Zohora as his fourth wife. The evidence in support 
of this allegation is of a three-fold character: namely, frst, direct 
evidence of the marriage; secondly, evidence of cohabitation as man 
and wife; and, ¢hzrdly, evidence of acknowledgment by Ismail Ali 
Khan of Enayet Zohora as his wedded wife and of her children as his 
legitimate offspring. As regards evidence of the first class, we have a 
number of witnesses on the side of the plaintiffs who depose that 
Enayet Zohora was married to Ismail Ali Khan about a year after the 
marriage of Amir Jahan. Mahomed Karim, Imam of the Musjid at 
Puranikilla, asserts that he presided over the marriage ceremony and 
that when appointed Kazi, he took the permission of Enayet Zohora, 
His evidence has been severely criticised as false, because he makes hope- 
lessly contradictory statements about his age and his periods of service 
in different places, Some of the criticisms, specially those directed: to 
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the statements of his own age, are well-founded. But, upon this 
particular, point, men of the class to which the witness belongs, have, as. 
is well-known, very inaccurate notions. His statements are supported 
by Mobarak Hossain, by Lalji Singh, by Juman Singh, Jetan Mali, 
and several other persons amongst whom the most important is 


Mookerjeé, J, Mahomed Hossain whose family is related to that of Hefazal Hossain, 


kh naanin 


the father of Enayet Zohora. The Subordinate Judge has accepted the 
testimony of these witnesses as substantially true. The comment that 
witnesses of superior position in life have not been called, does not 
carry much weight, because it is unlikely that the fourth marriage of 
even a man of pomp and dignity could have been celebrated on an 
extensive scale. On the other hand, if the story of the defendants is 
true, that Enayet Zohora was a depraved woman of the town, it is 
difficult to appreciate why men of position and respectability should 
come forward and pledge their oath in support of what must be 
deemed, in that view, an invented story absolutely without foundation. 
We are therefore not prepared to discard summarily this body of 
evidence as to the marriage of Ismail Ali Khan with Enayet Zohora, 
supported as it is by evidence of the other two classes to which we 
shall presently refer. As regards evidence of the second class, we have 
the testimony of Mahomed Isha, the Mukhtear of Ismail Ali Khan, 
and related to him, though distantly, by marriage in his family. No 
substantial reason has been suggested as to why this evidence should 


| be treated as wholly false. The evidence of Tarini Prosad Barman, 


though it does not go very far, does support the case of the plaintiffs. 
His evidence has not been challenged as that of an untruthful person, 
and it is remarkable that he should have been asked in cross-examina- 
tion whether he knew that the three wives whom Ismail Ali Khan 
admitted to him to have married, had been married according to 
religious form. He naturally declined to swear that they had been 
married in any form, but he adhered to his statement that Ismail 
Ali Khan had admitted to him that he had three wives, two of Sewan 
and one of Bihar. This undoubtedly supports the case of the 
plaintiffs. As regards evidence of the third class, we have witnesses of 
position and respectability. Mahomed Abul Khaer, Abdul Razak, 
Abul Hossein and Abul Barkat if believed, prove conclusively that 
Mahomed Ismail Ali Khan treated Enayet Zohora as his wife and her 
children as his legitimate issue. In spite of the searching criticism of 
their testimony, and after all allowance has been made for minor 
contradictions, there is a substantial residuum left which supports the 
case of the plaintiffs and militates against that of the defendants. No 
good ‘reason has been assigned why this body of evidence should be 
entirely discarded. We have finally the evidence of Enayet Zohora 
herself supported by that of her sister Enayet Fatima and of two other 
ladies both relations of the family, namely, Bibi Wahidan, the wife of 
Mahomed Yusuff and Bibi Wahidan the wife of Abdul Sattar, As 


Von, XV.) HIGH COURT, 


regards the evidence of Enayet Zohora, it may no doubt be suggested 
that she is deeply interested in the success of the plaintiffs and that 
her testimony should be received with caution. But she stood the 
test of cross-examination successfully, though that cross-examination 
was not merely searching but in many places irrelevant and though, sO 
far as we can form an estimate from the written record, her temper 
was not always of the very best. The evidence of the three classes we 
have mentioned, taken as a whole, if it stands unrebutted is 
unquestionably sufficient to establish the case of the plaintiffs. 
But before we examine the evidence on the side of the defendants, 
it is necessary to remember that in cases of this description the 
rebutting evidence must be of the strongest character. Where there 
is prima facie evidence of co-habitation as man and wife, and a long 
course of treatment of the lady as a wife and the children as legitimate, 
the presumption of marriage can be repelled only by evidence of the 
clearest character. In the leading case. of Piers v. Piers (1) Lord 
Cottenham said: “I have not found that the rule of law is anywhere 
laid down more to my satisfaction than it is by Lord Lyndhurst in the 
case of Morris v, Davies (2). He says that the presumption of law is 
not to be lightly repelled ; it is not to be broken in upon or shaken by 
a mere balance of probability. The evidence for the purpose of 
repelling it must be strong, distinct, satisfactory and conclusive.” To 
put the matter briefly, as was done in DeZhoren v. Attorney-General (3), 
the onus of disproving a presumptive marriage is on those who deny 
its existence or validity, and the countervailing evidence must not merely 
give rise to doubt, but must be strong, distinct, satisfactory and 
conclusive. These remarks apply with special force to the present 
case. Here we havea fairly respectable body of direct evidence of 
marriage, That evidence is supported by indirect circumstantial 
evidence, namely, long co-habitation of the parties as husband and 
wife. This would tend to raise a presumption of a complete and valid 
marriage as their Lordships of the Judicial Committe held in Velaidero 
Aronagary Sastry v. Vaigater Sembecutty (4). We have finally a long 
course of treatment of the lady and her children. Much weight must 
necessarily be attached to reputation among the relations on both 
sides, among all the friends and among all the acquaintances in the 
locality where the parties resided. As was well said by Mansfield J. in 
The Berkeley Peerage (5), if a father brings up a child as his legitimate 
son, this amounts to a daily assertion that the son is legitimate. See 
also the observations of Lord Cranworth in Campbell v. Campbell (6). 
Now, how does the evidence stand on the side of the defendants if 
‘tested in the light of these principles? On their behalf, reliance has 
been most strongly placed upon the deposition of Mr. Mazharul Haq, 
a gentleman of unquestioned position and attainments, His evidence, 


(1) (1849) 2 H. L. ©. 331, (4) (1881) 6 A. O. 364, 
(2) (1837) 5 CL& F 168, (5) (1811) 4 Camp. 415, 14 R. R. 782, 
(3) (1876) 1 A, O. 686, (6) (1867) L, R. 1 H, L. Be, 182 (199), 
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Orvil, no doubt, tends to support the case of the defendants. But it is by no 

191177 means clear how much of his knowledge is based upon first-hand 

information and how much on hearsay. The explanation suggested 

jr on behalf of the plaintiffs that, while Counsel in the mutation case, he . 
Motasuddi had statements made to him about the wives of Ismail Ali Khan which 

Mookerjee, Jt Were unguardedly accepted by him as true, is certainly plausible. 

= The evidence of Zaki Hossain is practically of no value, because his 

admission that Ismail Ali might have more wives than he had heard 

of, completely takes away from the effect of his statement in chief, 

Kissen Prosad, who was examined in the mutation case and has since. 

then died, made statements at the time which might apparently help 

the defendants, but he freely admitted that Ismail might have had 

another wife besides those mentioned by him, and it is fairly clear 

that the child who saluted him on the occasion of his visit to Ismail, 

must,have been the child of Enayet Zohora. We donot propose to 

examine in detail the evidence of the witnesses who have been brought 

forward by the defendants to swear that Enayet Zohora was the mistress 

of Akbar Khan, who is not called and who is said to have been the 

Station Master of Sewan and Chapra. This evidence, as the Subor- 

dinate Judge says, is quite untrustworthy, and it is inconceivable that 

the plaintiffs, admittedly astute and successful men of business, should 

have put forward a depraved woman of the town as the widow of 

Ismail Ali Khan and taken a conveyance from her; they must have 

known that, if they attempted to play such a game, evidence would be 

forthcoming to prove conclusively the character of the woman and the 

station in life she occupied. We unhesitatingly reject the story of 

the defendants that Enayet Zohora was a,depraved public woman, that 

she had no connection with the family of Ismail Ali Khan, and that 

she was picked up from the slums of the city, as it were, to enable the 

plaintiffs to set up a wholly unfounded claim to a share of the properties 

left by Ismail Alt Khan. It must further be remembered that her 

father Hefazat Hossain, though not prosperous, belonged to a family 

of undoubted respectability and was treated by his friends and relations 

as a gentleman who could be received in polite society and treated on 

terms of equality ; if Enayet Zohora, his daughter, had been a depraved 

woman of the town, he would have been forthwith cast out and never 

admitted into polite society. Evidence has also been produced on the 

side of the defendants to throw doubt upon the theory that Enayet 

Zohora was married to Ismail Ali Khan at the time and place alleged 

_by her, and that she was treated as the lawfully wedded wife, and her 

children as his legitimate issue. This evidence is of a negative 

character, and very little weight can be attached to it, even if the 

statements of the witnesses are accepted as substantially true. After 

a careful scrutiny of the evidence on the side of the defendants, we are 

‘clearly of opinion that it does not rebut the prima facie case made on 

behalf of the plaintiffs. But much reliance was placed, and very 
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properly upon the conduct of the parties immediately after the death 
of Ismail Ali Khan. It was pointed out, on behalf of the defendants 
appellants, that, while Imambandi and Ameer Jahan at once put 
forward claims to the estate of Ismail Ali Khan as their husband, no 
such claim was advanced by Enayet Zohora ; and that she took no steps 
to conduct the litigations known as the Chouth case -and the Stable 
case, which had been commenced by Ismail Ali Khan against the 
plaintiffs on the rst J uly, 1905, andthe 16th January, 1906, respectively. 
Some weight, no doubt, must be attached to this circumstance. But 
it has been explained that Enayet Zohora was poor, and had only her 
Old father to put forward her claim and that of her children. The 
explanation suggested is by no means improbable. At any rate, on 
the 18th June, Zohora applied for substitution in the Chouth case, but 
her application was refused on the 26th June, 1906, as she had, on the 
10th June, divested herself of all rights in the property then in litigation 
by the execution of the conveyance in favour of the plaintiffs. It must 
not be overlooked, on the other hand, that the defendants were power- 
fully supported at the time in their endeavour to deprive Enayet Zohora 
of all share in the estate of Ismail Ali Khan. It has been established 
beyond doubt that the son of Ashgar Ali, cousin of Hafiz Khan, is 
married to one of the daughters of Bibi Amir Jahan; that the son of 
Hafiz Khan is engaged to her other daughter; and that Amir Jahan 
has made a gift of all her properties to her two daughters. Hafiz Khan, 
therefore, had considerable interest in the success of the proceedings 
before the Revenue Authorities and of this litigation. 


Upon a review, then, of the whole evidence, the position may be 
summarised as follows. Theresis a considerable body of evidence, 
which we are not prepared to disbelieve, to the effect that Enayet 
Zohora was married to Ismail Ali Khan: that they lived for many 
years as husband and wife; and that Ismail Ali Khan treated her 
children as his legitimate issue. To meet this evidence, the defendants 
have brought forward witnesses to swear that Enayet Zohora was a 
depraved woman of the town, and was accessible to all comers. This 
evidence must be discarded as wholly false. They have not set up an 
alternative case that Enayet Zohora was in the keeping of Ismail Ali 
Khan as his mistress. But, even if such a case had been put forward, it 
could not have been reconciled with the admitted position and station in 
life of the parties concerned. Ismail Ali Khan was a gentleman of pomp 
and dignity, and is described by witnesses on both sides as a man of 
much piety. The religious faith he professed allowed him to take four 
wives ; he had married thrice in respectable families ; he is not shewn 
to have kept mistresses ; he might, if he so desired, have taken Enayet 
Zohora in marriage, as she came of a family of equal distinction. He 
did, as a matter of fact, live for many years with Enayet Zohora as her 
husband and he treated her children as his legitimate issue. No Court 
will assume, under these circumstances, that she was his concubine, 
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SIKI, The theory becomes improbable in the highest degree when we 
1911, remember that the father of Enayet Zohora was also a man of piety and 
pa aa respectability. Why should he consent to see his daughter lead a life 
of depravity and shame? Would Enayet Zohora herself consent to lead 

a life of infamy with one who had taken her own relation Ameer Jahan as 
Mookerjee, J. his wife.? The conclusion appears to us irresistible that the defendants 
ie have failed to prove that Enayet Zohora was a depraved woman of the 
town; while, on the other hand, the plaintiffs have proved by 

reliable evidence that she was the lawfully married wife of Ismail 

Alt Khan, and her children must be deemed legitimate: Wise v. 
Sunduloonissa (1). ; 

We have not mentioned another circumstance upon which the 
Subordinate Judge has relied in support of this conclusion. He has 
stated in his judgment that the appearance of the tenth defendant, 
Bibi Nur Mahamadi, bears a striking resemblance to the features of. 
Ismail Ali Khan. For this purpose, the Subordinate Judge saw the 
girl and received in evidence the photograph of the deceased ; in this 
Court, a photograph of the girl has been produced as she has mean- 
while been betrothed and can no longer appear in public. There can 
be no doubt that the evidence of the resemblance of a child to the 
putative father is competent. The question has been raised more than 
once in the Courts of Great Britain and of the United States, and it has 
been ruled that such evidence is admissible: Wright v. Hicks (2), In the 
matter of Fessup (3) and Shorten v. Fudd (4), where for this purpose 
pictures of the alleged putative father and of his.child were held 
admissible. See also Wigmore on Evidence, Secs. 166 and 1154, 
Morris v. Davies (5), Douglas Peerage case (6), Andrews v. Askey (7), 
and Bagot v. Bagot (8), where reference is made to Shakespeare, . 
Winter’s Tale, Act II, Sc. 3; see also, King John, Act I Sc. 1, 
Burnaby v. Baillie (9), Nicolas on Bastardy, 140; Hubback on Suc- 
cession, 384. In the case before us, our conclusion is based upon 
the oral and documentary evidence on the record, and the evidence of 
resemblance need only be considered as furnishing independent corro- 
boration of that evidence. 

It has finally been contended that Enayet Zohora, as merely the 
de facto guardian of her children, was not competent to alienate their 
shares, and upon this point reliance has been placed upon the cases of 
Moyna Bibi v, Banku Behari Biswas (10), Mofuzzul Hosa v, Basid 
Sheikh (11), Ram Charan Sanyal v. Anukul Chandra Acharya (12), 


We 
Motasuddi, 
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(2) (1854) 15 Georgia 160, 60 Am. Deo. 687, 
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(4) (1895) 56 Kan, 43, 54 Am. St. Rep. 587. 
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(7) (18387, 8C.& P 7. (10) (1902) I. L, R129 Cale. 473. í 
(8) (1878) 1 L. R. Ir. 308. (11) (1906) 4 C. L. J, 485) I, L. R. 34 Cale, 36. 
(9) (1889) 42 Ch D. 282, (290). (12) (1906) 4 O, L. J. 578, I, L, R. 84 Cale, 65. 
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Durgozi Row v. Hakeer Saheb (1), Ummi v. Kesho (2) Syedun v. 
Vilayat (3) and Hunooman v., Babooee (4). The question thus raised 
does not, however, properly arise in the present suit. The contesting 
defendants do not claim through Zohora’s children ; on the contrary, 
they completely repudiate any claim of the latter, and it is not open to 
them to contend that they will be prejudiced if a decree is made in 
favour of the plaintiffs. It is conceivable that the plaintiffs may have 
to face a contest with the ninth and tenth defendants when they come 
of age and are able to assert their awn rights; but, in the present litiga- 
tion, the plaintiffs are entitled to succeed as against the first seven 
defendants, who have denied the title of their vendors. 

The result, therefore, is that the decree made by the Subordinate 
Judge. must be affirmed, and this appeal dismissed with costs, to be 
paid by the appeals to the plaintiffs respondents. 


A. T. M. - Appeal dismissed. 


(1) (1906) I. L. R. 30 Mad. 197. (8) (1872) 17 W. R. 239. 
(2) (1908) I. L. R. 30 All, 462, (4) (1856) 6 M. I, A. 393 (413). 


Before Sir Lawrence Fenkins, K. C. 1, E., Chief Fustice and 
Mr. Fustice N. Chatterjee. 
PREONATH ROY 
v. 
NIBARAN CHANDRA SARKAR.* 


Provincial Insolveney Act (ILI of 1907), Sec. L5— Power to dismiss—./udge’s duty— 
Adjudication, object of —Assets, distribution of, 





A Judge, before he dismisses an insolvency petition under section 15 of the Pro- 
vincial Insolvency Act, should indicate one of the grounds there set forth as that on 
“which he purports to act, 

An adjudication ensures the distribution of the assets, if there are any, accutane 
to the equitable arrangement for which provision is made in the Act, If there are 
considerable assets, it would be most disadvantageous to the general body of oreditors, 

that there should not be an adjudication. 


Appeal by the Petitioner. 

The petitioner applied to be declared an insolvent. Some of his 
creditors caused a warrant to be issued against him from the Court of 
Small Causes in execution of a decree. The objectors alleged that a 
considerable sum of money was due to the petitioner from his employers. 
This fact was denied by the petitioner, though he did not deny that he 
did work for these persons. The petitioner could not produce his 
books of account as they were alleged to be seized in execution of 
decrees obtained against him by the objectors and others. The petitioner 
gave his own evidence in support of his application, and the objectors 
also adduced some evidence. The Court below declined to rely on the 
uncorroborated statement of the petitioner and dismissed the application. 
Hence this appeal. 


. “*Appeal from Order No. 352 of 1910, against the order of W. N, Delevingne, Esq., 
District Judge of Hooghly, dated the | 25th April, 1910, 
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Babu Gopal Chandra Ghosal for the Appellant —The Court below l 


ought not to have dismissed the petition for insolvency at the prelimin- 
ary stage. He should have passed an order for adjudication and 
reserved all these questions for decision at the time of final discharge. 
Refers to Uday Chand v, Ram Kumar (1) and Samiruddin v. Kadu- 
moyi (2). 

Babu Atul Krishna Roy for the Respondent.—The words “ for any’ 
other sufficient cause ” in the latter part of section 15 of the Provincial 
Insolvency Act, are wide enough to empower the Court to dismiss an 
application for insolvency. The Court can dissmiss an application, if it 
considers that the petitioner has concealed his accounts and properties, 
The Court can dismiss an application if it is not satisfied with the 
petitioner’s conduct and dealings. Under section 11, cl. (a), sub-cl. (iti) 
the debtor must place at the disposal of the Court all the properties. 
Section 13, Proviso (ii) enacts that no iterim protection should be 
granted to the debtor if he has failed to disclose any document likely to 
be of use to his creditors in the course of the hearing. 

The cases referred to by the other side deal with applications made 
by the creditor under Sec. 6 cl. (4). The general power of the Court as 
laid down in the section cannot be controlled. That part of section 15 
relates to section 14, cl. (2). 

[JENKINS, C. J.—~The part of the section 15 ‘that for any other 

sufficient cause ” go along with “is satisfied by the debtor.” 

If the Court is satisfied by the debtor (1) that he is able to pay his 
debt or (2) that for any other sufficient cause no order ought to bé 
made, the Court shall dismiss the petition.] 

_ The judgment of the Court was delivered by 

Jenkins, Č., J.—In our opinion the order of dismissal of the insol- 
vent’s petition for adjudication must be reversed. The power to dismiss 
is under section 15 of the Provincial Insolvency Act, and the Judge in 
his judgment does not indicate any of the grounds there set forth as 
that on which he purports to act, nor is it made to appear before us that 
there was any ground on which we can properly uphold the judgment. 
In fact, if, as the creditor maintains, there are considerable assets, it 
would be most disadvantageous to the general body of creditors that 
there should not be an adjudication. The adjudication ensures the 
distribution of the assets, if there are any, according to the equitable 
arrangement for which provision is made in the Act. 

We must, therefore, allow this appeal and make an order of adjudi- 


. cation, 


The respondent must pay the costs of this appeal, hearing fee one 
gold mohur. 
The case will now be remitted to the lower Court and the proceed- 
ings in insolvency will be continued as contemplated by the Act. 
A. T. M, Appeal allowed : case remitied, 
(1) (1910) 12 0, L. J, 400. (2) (1910) 12 O. L. J. 446, 
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Present : Lord Macnaghten, Lord Shaw, Lord Mersey 
and Mr, Ameer Alt. 


BIR BIKRAM DEO 
v 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND FOURTEEN CONSOLIDATED APPEALS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER CENTRAL 
i PROVINCES. | l 
Status of the non-feudatory Chiefs of the Central Provinces—Zemindars of Raipur— 
Chanda Patent— Proprietary sanad— Withdrawal by Government of administrative 
fanctions— Police, excise, and cattle pounds—Suits for their restoration—Act of the 
Brecutice Government— Wajib-ul-arses—Cattle Trespass Act (I of 1871). 


Held, that the status of the plaintiffs zemindars of the District of Raipur in the 
Central Provinces, whose territory became British by conquest, cession or lapse, was 
determined by the Government in 1864, when they were classed as non-feudatory 
Chiefs and deolared to be ordinary British subjects to whom certain judicial and 
administrative powers were entrusted as a matter of convenience or administrative 
economy ; and that the Chanda Patent was not to be treated as embodied in or 
affecting the sanads granted to them in 1874 whereby proprietary rights in the soil 
were vested in them. 

The Government withdrew from the said plaintifls zemindars the administration 
of police, excise and cattle pounds, and obtained their exeoution under protest of 
Wajib-ul-arzes dated the Gth August 1903. The plaintiffs instituted suits to annul 
certain provisions of the Wajib-ul-arzes whioh they alleged were in derogation of their 
undoubted privileges, and to obtain restoration of the administrative functions, of 
which they alleged they had ‘een illegally deprived, and to which they were 
indefeasibly entitled from time immemorial. 

Held, that the suits were not maintainable. The Raipur zemindars in exercising 
police and excise functions were not acting as of right, but were so acting either by 
sufferance or by delegation, and the resumption of those functions by the Government 
was a thing done by the Government in exercise of its sovereign powers. ‘The mainte- 
nanoe of private cattle pounds was incompatible with the provisions of the Oattle 
Trespass Act, and the assumption of the administration of cattle pounds by the 


Government was an act of the executive Government with which it was not comp e- 
tent for the civil Court to interfere. 


Consolidated appeals and cross appeals from the judgments and 
decrees of the Judicial Commissioner of the Central Provinces, dated 
the 14th May 1907, in part affirming and in part reversing the judg- 
ments and decrees of the District Judge of Raipur, dated the 6th 
August, 1906. l 

The main questions for determination were (a) whether certain 
clauses in the Wajib-ul-arzes, or administration paper, executed on the 
óth August, 1903, by the plaintiffsin the various suits in compliance 
with the requirements of the Government of India, were in derogation 
of the rights of the plaintiffs, w/tra vires, and as such liable to be 
expunged ;.'(2) whether the resumption by the Government of the 
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administration of the police, excise, and cattle pounds within the area of 
the said zemindaries of the plaintiffs was in derogation of their rights, 
and as such w/tra vires and illegal ; and (c) whether the suits were main- 
tainable against the defendants in respect of the matters aforesaid or 
any of them. 

The suits giving rise to these appeals were filed by the following 
zemindars, proprietors of tracts of country varying in extent, situate 
in the district of Raipur in the Central Provinces, against the Secretary 
of State for India in Council. 


By agreement between the parties the judgments delivered in the 
suits brought by the zemindar of Khariar governed the suits brought 
by the other zemindars. The zemindar of Kharia brought three suits, 
No. 6 of 1904, No. 27 of 1904 and No. 31 of 1905, but each of the other 
zemindars included the subject-matter of those three suits in one plaint, 

Both parties appealed to His Majesty in Council. 

Sir Robert Finlay, K. C, Mr. DeGruyther, K. C. and Mr. H. S. 
Gour, for the Zemindars, referred to Aitchison’s Treaties, Vol, III, p. 91; 
Nicholl’s Law of Central Provinces, (ed. 1874), pp. I, 5 (section 20), 
13, 30, 42, 43 and 442; Fuller's Central Provinces Settlement Code, p. 1 
of the Introduction, and section 278 ; Central Provinces Land Revenue 
Act (XVIII of 1881), as amended by Act XVI of 1889, sections 68-79 
and 151; the Scheduled Districts Act (XIV of 1874), the First Schedule, 
Part VI, the Northern India Ferries Act (XVII of 1878), section 5; and 
the Cattle Trespass Act (I of 1871), section 18. 


Suv H., Erle Richards, K. C. and Mr. A. M. Dunne, for the Secre- 
tary of State, referred to Aitchison’s Treaties, pp. 435, 436 (Art. 5), 437 
and Appendix XV: the Cattle Trespas$ Act, section 1; and the 
Central Provinces Land Revenue Act, as amended by Act XVI of 
1889, sections 124A, 147A, and 151. 

Mr. DeGruyther, K. C, in reply, further referred to Nicholl’s 
Law of Central Provinces, pp. 46, 169 and 359; Chanda Settlement 
Report by Major Luin Smith, sections 3, 323 ; the Cattle Trespass Act, 
section 4; the Central Provinces Land Revenue, sections 124 and 
151; the Central Provinces Land Revenue Act (XVI of 1889), 
section 22; and the Indian Forest Act (VII of 1878), sections 28 
and 35. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—These are consolidated appeals and cross 
appeals from judgments and decrees of the Judicial Commissioner of the 
Central Provinces in part affirming, in part varying, and in part reversing 
judgments and decrees of the District Judge of Raipur. 

The Zemindar of Khariar in the district of Raipur, and other zemin- 
dars in that district, proprietors of estates varying in extentand import- 
ance, have sued the Secretary of State for Indiain Council, complaining 
that they have been illegally deprived of rights to which they were 
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indefeasibly entitled from time immemorial, and that by the requirements 
of Government officials they have been compelled to excute Wajib-ul- 
arzes or administration papers containing provisions in derogation of their 
undoubted privileges. Their contention is that the provisions of which 
they complain are illegal and ought to be expunged or annulled, and that 
the rights of which as they allege they have been improperly deprived 
ought to be restored by the civil Court. 


It was agreed between the parties to this group of litigation that 
decisions -in the suit brought by the Zemindar of Khariar should 
govern all the rest of the cases. 


The status of the Zemindar of Khariar da the plaintiffs in the 
other suits is simply the status of an ordinary British subject. That 
matter was determined by the Government in 1864 after an exhaustive 
enquiry into the position of the petty chiefs of the Central Provinces. 
A few were recognised as feudatories having some of the attributes of 
sovereignty. The rest were classed as non-feudatories and declared 
to be ordinary British subjects. 


Before these petty chiefs came under British rule they held their 


possessions at the will and pleasure of the ruler for the time being in 
power. When their country became British territory, whether by 
conquest and cession as in the case of Khariar and in the case of 
Bindra Nawagurh in Chattisgurh, or by lapse as in the case of the 
other zemindars in Chattisgurh, they were left much in the position 
they occupied before. The district was wild and for the most part 
uncultivated, thinly populated, and very difficult of access. They paid to 
the paramount Government the tribute they had been in the habit of 
paying to their native rulers seduced in some cases on account of the 
poverty of the district. They managed their estates as best they 
could, binding themselves to use rightly the judicial and administra- 
tive powers entrusted to them or left in their hands as a matter of 
convenience or economy of administration. In no case were they 
recognised as entitled to independent power or as possessing any 
sovereign rights. 

In 1867 the Government determined to confer upon the non- 
feudatory zemindars in an adjoining district known as the Chanda 
District proprietary rights in the soil on certain terms and conditions 
which were embodied in a document referred to in these proceedings 
as the Chanda Patent. It was the intention of the Government at that 
time that sanads should be granted to other non-feudatory zemindars, 
in the Central Provinces, including the Raipur zemindars, framed on 
the model of the Chanda Patent, with such variations as the circums- 
tances of the case might require. However, it seems that when sanads 
were issued to the Raipur zemindars in the year 1874 the matter was 
overlooked or forgotten, and proprietary rights in the soil were vested 
ip them, expressed in the sanad to be " subject to the payment of such 
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P. O, Land Revenue and other cesses as may, from time to time be assessed 
1912. according to the terms of settlement and to the conditions specified in 
=. the Administration Paper and other Settlement Records,” In point of 
Bir Bikram ‘ kas ; ; 
Deo fact these sanads were not accompanied by any Administration Papers 


iku or any other record. This mistake or omission has given rise to much 
cranes argument. The Government contended that the plaintiffs had recog- 
India nised and were bound by the terms of the Chanda Patent. The 
Lora plaintiffs, while relying on the terms of the Chanda Patent which were 
Macnaghten. to their advantage, maintained that the terms of the Chanda Patent in 
p their entirety, and so far as they tended to their disadvantage, were 
not binding upon them, In the result both Courts below have „held 
that the Chanda Patent is not to be treated as embodied in or affecting 
the sanads granted to the Raipur zemindars. In this conclusion their 
Lordships agree. For the purposes of these cases they think that the 

Chanda Patent may be disregarded, 

In 1888 the Government decided that police administration in the 
non-feudatory zemindaries in the Chattisgurh Division including those 
belonging to the plaintiffs other than the zemindars of Khariar and 
Bindra Nawagurh should be withdrawn from the zemindars, and that 
an addition should be made to the takolis or revenue payable by the 
zemindar when thus relieved of police duties. 

In March 1891 the zemindar of Khariar accepted a fresh assessment 
of the takoli or revenue payable by him to Government under section 54 
of the Central Provinces Land Revenue Act (XVIII of 1881), for 11 
years from the Ist of July 1890 to the 30th of June 1901, or until a 
fresh settlement should be made. He then agreed to be bound by all 
the conditions laid down in the Wajib- ul-arz of the zemindari and 
duly executed that document.” 

In September 1892 the police administration of the zemindaries of 
Khariar and Bindra Nawagurh was assumed by the Government, and 
on that account an addition was made to the takolis of the two 
zemindaries. 

In November 1892, a new form of Wajib-ul-arz applicable to the 
case of the non-feudatory zemindars was approved by the Government. 
It was not, however, brought into use until some years later. 

In 1893 the Chief Commissioner, with the sanction of the Govern- 
ment, determined to assume the administration of Excise. At the same 
time it was proposed to pay compensation for loss of income and for 
the present to farm out to the zemindars the excise administration, 
the takolis to run with their Land Settlements. 

Some of the zamindars accepted compensation and took farms 
of the excise. Some, including the zemindar of Khariar, and others 
of the plaintiffs refused both offers. 

In May 1903 the Chief Commissioner of the Central Provinces 
decided to assume the administration of cattle pounds in the case 
of the non-feudatory zemindars in the Chattisgurh Division, including 
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the Supreme Court for subpoenas for them. The subpoenas were 
accordingly issued on the deposit by the appellant of the conduct 
money, or allowance usual for witnesses of that class, (there being 
no fees payable’, and were duly served by the bailiff. It turned out 
that the witnesses named said they kaew nothing about the case, 
_ so the appellant asked them to return the subpcenas to him, which 
they did. He then struck out the names of Ashley and Gittens, and 
substituted for them the names of two labourers, Lamina and Sorte. 
The subpoenas, so altered, were served by the appellant on Lamina 
and Sorie, and one of them, Lamina, was cilled and gave evidence. 
On these facts being disclose] at the trial thə learned Chief Justice 
ordered Lamina’s subpoena to be impounded. 

Proceedings were snbseyuently taken against the appellant in the 
Police Court at Freetown on the charge that he had forged the 
subpoenas delivered to Lamina and Sorie. 

The facts above stated, which were never in dispute, and which 
constituted the whole case agtinst the appellant oa this head, were 
then duly proved, with one additional circumstance worthy of note. 
It appeared on cross-examination of the Deputy Master and Registrar 
of the Supreme Court, who is also Under Sheriff, that the appellant 
called on him on 27th February 1909 for a subpæ221 for one Anderson. 
At that time the other subpoenas, including those for Ashley and 

Gittens, had been issued, and the Deputy Master admitted that the 
appellant told him that he wanted some other witnesses substituted. 
He clearly referred to a proposed substitution of names inithe existing 
subpcenas. The Deputy Master never told him that new subpcenas 
would have to be taken. He made no protest or objection. It did not 
seem to strike him as being in any way a serious matter, though possibly 
enough, if any one had paused to think about it, it would have been 
recognised as an irregularity. 

. The appellant was committed for trial, and on the 1st May 1909 
the Attorney-General preferred an information against the appellant 
charging him with (1) altering two copies of a subpoena with intent 
to defraud (2) serving the copies, so altered, with intent to defraud 
and (3) uttering forged subpceaas, with intent to defraud, knowing 
that they were forged, 

The case came on for trial before the Chief Justiceon the 3rd and 
7th May 1909. Some of appellant’s colleagues at the Bar made a 
representation to His Honour, pointing out that the effect of his 
pleading to the information would be a conviction for an indictable 
offence, the consequence of which would be the removal of his name 
from the Roll of the Inns of Court in London. His Honour, therefore, 
on the application of the appellant’s counsel, consented that a plea 
should not be taken, the prisoner admitting his guilt and submitting 
to a fine of 207, which was paid. 

Their Lordships are of opinion that the facts alleged against the 
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appellant did not suffice to establish the very serious offence with 
which he was charged. The evidence does not show or suggest any 
intent to defraud on the part of the appellant, and indeed, there seems 
to have been no motive so far as he was concerned which could give 
rise to any such intent. At the most he committed an irregularity 
for which some pecuniary penalty on his part was an adequate 
punishment. | 


A fresh proceeding was then immediately instituted: against the 
appellant to have him struck off the Roll of barristers and solicitors of 
the Supreme Court of the Colony, and on the roth May 1909 the 
Chief Justice made an order to that effect. This is the third order 
complained of. It is founded entirely on the two alleged offences 
already dealt with, and must stand or fall with them. It is true that 
the Chief Justice in giving his reasons for this order refers to the 
appellant’s “conduct in other professional matters” as rendering 
him unfit to be on the Rolls of the Court, but no such matters are 


specified for the information of their Lordships, nor has the appellant 


been heard upon them. Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should be allowed ; that the order 
of the 3rd September 1908, should be discharged, and the sum of 1004. 
and the costs paid thereunder by the appellant be returned to him ; 
that the order of the ych May 1909 be discharged, except in so far 
as the same accepts the offer of the appellant to pay the sum of 204. ; 
and that the order of the roth May 1909 be discharged, and the name 
of the appellant restored to the Roll of the Supreme Court of the 
Colony of Sierra Leone. 
No order is made as to the costs of this appeal. 


Mr. Thomas D. Metcalfe —Solicitor for the Appellant. 
Messrs. Burton,. Ommanney and Rendail,—Solicitors for the Judges 
of the Supreme Court and the Attorney-General of Sierra Leone. 


J. M, P. Appeal allowed, 
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Before Siy Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice Carnduff. 
SHEONANDAN SINGH 
v. 
RAMHIT SINGH.“ 
Ejectment— Under-raiyat— Bengal-Tenancy Act (VIII of 1885), Sees. 22, Cl. (3) 


and 49—Ijaradar purchasing occupancy holding—Settlement of purchased holding— 
Seitlement-holder, status of. 


An ĉjaradar, who has purchased an occupancy holding, acquires if as a non- 
occupancy holding under clause (3), section 22 of the Bengal Tenancy Act; and 
if he settles the same with another, he settles it in the character of a raiyat and not 
asan ijaradar, The person settled with, is an under-raiyat and is liable to be 
ejected after his tenancy has been terminated by a notice to quit under section 49 of 
the Bengal Tenancy Act. 

Appeal by the Defendant. 

Suit for ejectment of an under-raiyat. 

The material facts and arguments appear from the judgment. 
Babus Umakali Mukerjee and Gonesh Dut Singh for the Appellant. 
Babu Karunamoy Bose for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—The substantial question in controversy between 
the parties to this appeal relates to the status of the defendant 
appellant. The plaintiffs respondents allege that the defendant is an 
under-raiyat and seek to eject him after service of notice to quit 
in accordance with the provisions of section 49 of the Bengal 
Tenancy Act. The appellant contends that his status is higher than 
that of an under-raiyat and he is consequently not liable to be ejected. 

It is not disputed that thé land in the occupation of the defendant 
is included in a raiyati holding. The raiyat had executed a mortgage 
in favour of one Gajadhar Prosad. He had also defaulted to pay rent 
to his superior landlord, Dawar Hossain who was the ticcadar. The 
result was that Dawar Hossain sued him for rent, obtained a decree 
and purchased the holding in execution thereof. Subsequently the 
mortgagee sued to enforce his security and joined the purchaser at 
the sale for arrears of rent as a defendant. The latter unsuccessfully 
contended that the mortgage had been extinguished by the rent 
sale. The matter was then settled between the parties and as two- 
third of the mortgage-debt was satisfied, a decree was made by 
consent for realization of the remainder. The position, therefore, 
was that the mortgagee became entitled to sell one-third of the 
land of the holding ; and it is asserted on behalf of the defendant 
appellant, but the statement is disputed on behalf of the plaintiffs 
respondents, that it was agreed that this sale should take place subject 


* Appealsfrom Appellate Decrees Nos. 2481, 2602 to 2611 of 1908, against the 
decrees of Babu Umes Chandra Sen, Subordinate Judge of Patna, dated the 6th 
August, 1908, reversing that of Babu Hemanta Kumar Haldar, Munsiff of Patna, 
dated the 8rd October, 1907, l : < 
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to the prior rent charge. The point, however, is immaterial for the 
purpose of the decision of the question raised before us. The mortgagee 
enforced his decree and purchased the property. He subsequently 
transferred the property purchased of which he had obtained 
possession after partition. The plaintiffs allege that the defendant . 
was placed in occupation of the land by the mortgagee purchaser and 
is consequently an under-raiyat liable to be ejected. The defendant 
contends that he was placed in occupation of the land for the first 
time by the purchaser at the sale for arrears of rent and, therefore, 
he occupies the status of a raiyat. In our opinion, whichever view 
may be adopted, the defendant cannot successfully claim to occupy a 
higher position than that of an under-raiyat. If he was inducted 
into the land by the purchaser at the mortgage sale, he was obviously 
an umnder-raiyat, because the holding which had been mortgaged 
was an occupancy holding and the purchaser thereof consequently 
acquired the status of a non-occupanicy raiyat. A sub-tenant of such 
a purchaser cannot obviously claim a higher status than that of an 
under-raiyat. If, on the other hand, it is assumed that the defendant 
was first inducted into the land by the purchaser at the sale for 
arrears of rent, his position is no way improved. No doubt sub-section (3) 
of section 22 of the Bengal Tenancy Act provides that a person 
holding land as an zJavadar or farmer of rents shall not, while so 
holding, acquire a right of occupancy in any land comprised in his 
jara or farm, The scope of the clause might, at first sight, seem 
ambiguous, and as a matter of fact in the case of Ramrup Mahto v. 
H. Manners (1), it was ruled that the term ‘acquire’ did not include 
a case of " purchase.” The legislature, however, subsequently intervened 
and, to remove all possible doubt, amended the sub-section by the 
n troduction of the words ‘by purchase or otherwise’ after the term 
‘acquire’ Raghubar v. Manners (2). Assume, therefore, for a moment 
that a person holding land as an waradar is not entitled while so 
holding, to acquire by purchase a right of occupancy in any land 
comprised in his vara. The result is that ifan zyaradar purchases an 
occupancy holding, he acquires it asa non-occupancy holding. In the 
case before us, Dawar Hossain who was an zaradar, when he purchased 
the holding at the sale in execution of the decree for rent obtained 
by him, could not claim to have acquired an occupancy holding, 
He must be taken to have settled the land with the defendant in his 


‘character as purchaser and not in his character as garadar. His 


character as purchaser conferred upon him the status of a raiyat ‘and 
consequently the defendant cannot in this view claim any status 
higher than that of an under-raiyat. From whatever point of view, 
therefore, the status of the defendant may be examined,:he must be 
deemed an under-raiyat. He is, therefore, liable to be ejected after 


„his tenancy has been terminated by a notice to quit under section 49 


(1) (1905) 4 O, L, J. 209. (2) (1911) 13 0, L, J, 568, 
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of the Bengal Tenancy Acts. A copy of the counterfoil of the notice 
has been produced before us and it cannot be disputed that the notice 
was ia strict compliance with the provisions of section 49. The 
conclusion follows that the tenancy of the defendant has been 
terminated and he is not entitled to remain in occupation of the 
holding. The decree of the Subordinate Judge must therefore be 
affirmed and this appeal dismissed with casts. 

This judgment will govern the other appeals Nos, 2602 to 2611 of 
1908. Butas the respondents have not entered appearance in these 
appeals, they will be dismissed without costs. 

A. T. M. Appeals dismissed, 





Before Mr. Fustice D. Chatterjee and Mr. Fustice N. Chatterjee, ` 
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Declaratory decree Civil Procedure Code (Aot XIV af 1882), See, 283, scope of— February 29 


Judgment-crediter, if can take action for himself,” under seotion 53 of the Transfer 
of Property Act (IV of 1882 )—Defendant, if can raise a plea of roidable sale— 
Juigment-creditor’s right to judg ment-debtor’s property, 

Where, in a suit under section 288 of the Code of Civil Procedure (1882), it was 
found that the claimant i.e, the plaintiff, was in possession of the property after a 
purchase for valuable consideration and not the judgment-debtor, the suit should be 
decreed unless there was anything in the pleadings outside the scope of section 283 to 
restrain or restrict such a result. 

Phul Kumari v, Ghanshyam (1) followed. 

A judgment-creditor may have a declaration that a conveyance by a judgment- 


April, 22. 


debtor was void ai against his own claim, without making other creditors parties to’ 
m ; 


the suit. 

Smith v. Hurst (2), Spirett v, Willows (3) and Blenkinsopp v. Blenkinsopp (A) 
referred to, 

It is competent for the defendant who is the only creditor and who has already 
obtained judgment and taken out execution to raise a plea under section 53 of the 
Transfer of Property Ast, of voidable sale, by way of defence, 

The only interest whioh the creditor has in the property of his debtors, is his right 
to satisfy himself out of that property, If the property is larger than what would 
sabisfy his demand, his remedy is either to avoid the transfer of that part of the 
property which is taken out of his reach by the transfer or to compel the transferee to 
satisfy his demand. 


Appeal by the Plaintiff: 


Suit under section 283 of the Code of Civil Procedure (1882) for. 


declaration of title and confirmation of possession. 

The material facts were as follows: During the pendency of a suit 
on a hand-note by the defendant No.1 against defendant No, 2, the 
latter sold his homestead with a tank to the plaintiff for a consideration 


* Appeal from Appellate Decree No 1471 of 1909, against the decree of Babu 
Nikunja Behari Roy, Additional Subordinate Judge of Chittagong, dated the 24th May 
1909, reversing that of Babu Susil Uhandra Mitra, Munsiff, Ist Court, of Chittagong, 
dated the 11th July, 1908. pe 


(1) (1907) L L. R. 35 Cale 202, (8) (1860) 11 Jur, N. S. 70, 
(2) (1851-2) 10 Hare 30, (4) (1852; 1 DeG. M, & 64. 495, 
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of Rs. 7oo. The defendant No. 1 subsequently obtained a decree for 
Rs. 348 odd on the hand-note and attached the said land. The plaintiff 
put in a claim under section 278 of the Code of Civil Procedure, which 
was disallowed. The plaintiff then brought a suit under section 283 
of the said Code for declaration of title and confirmation of possession. 
During the pendency of the suit, defendant No. 1 purchased the 
property for Rs. 40 only in execution sale of his own decree. The 
defence was that the plaintiff’s purchase was enami for the debtor and 
fraudulent. 

The suit was decreed by the first Court; but that decree was set 
aside on appeal. Hence the appeal by the plaintiff. 

Dr. Rash Behary Ghosh and Babu Dhirendra Lal Kasthgir for the 


Appellant. 
Mouloi Syed Shamsul Huda and Babu Kshitish Chandra Sen for 
the Respondent. C, A. V. 


The judgment of the Court was as follows : 

During the pendency of a suit on a hand-note by the defendant 
No. 1 against defendant No. 2, the latter sold his homestead with a 
tank to the p'aintiff for a consideration of 7oo rupees. The defendant 
No. 1 subsequently obtained a decree on the hand-note and attached 
the said land. The plaintiff put in a claim under section 278 of the 
Civil Procedure Code and it was disallowed and the property was sold 
and purchased by defendant No. 1 for 40 rupees only, his decree being 
for 348 rupees odd. The plaintiff brings this suit under section 283 of 
the Civil Procedure Code for declaration of title and confirmation of 
possession. The defendant pleaded that the purchase of the plaintiff 
was benami for the debtor and fraudulent. 

The first Court held that the purchase was not enami, and that 
there was no evidence that the plaintiff knew of the decree or the suit 
and decreed the plaintiff’s suit. 

The learned Subordinate Judge has set aside the decree of the first 
Court holding that although consideration had been paid and plaintiff 
was in possession, the defendant No. 2 living on some other land, the 
defendant No. 2 made the sale with the object of defeating the claim 
made by defendant No. 1 that the plaintiff was aware of the fraudulent 
motive of defendant No. 2 in selling the property to him and helped 
him in carrying out the fraudulent object. 

© It is contended in second appeal before us (1) that the case has 
been decided on a point not raised by the pleadings, (2) that the 
purchase of the defendant No. 1 was made after the present suit of the 
plaintiff and is therefore subject to the result of the present suit, (3) 
that upon the findings the suit should have been decreed, (4) that the 
defendant No. 1 cannot as a defendant acting for himself and not for 
the whole body of creditors avoid a transfer that was only voidable 
under section 53 of the Transfer of Property Act, (5) that the defen- 
dant’s claim being only for 348 rupees odd under his decree his 
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purchase could ba impeached only to the extent of 348 rupees and he 
was ready to pay the same. 

As regards tha first ground, there can be no doubt that the written 
statem2nt of defendant No. 1 does raise the point although not pre- 
cisely in the words of section 53 of the Transfer of Property Act. 
The section was relied upon by the Munsiff in the claim case and must 
-have been in the contemplation of the defendant although his main 
case was that the kobala was a benami transaction. It is clear however, 
that the only issue framed in this connection was the issue of benami 
and the evidence was directed almost entirely to the question of 
benamt. The ostensible object of the creation of the benami however, 
being the defeating of the prospective execution of a prospective decree 
the issue actually raised in the case may be taken to have been 
comprehensive enough. 

The execution purchase of defendant No. 1 was after the institu- 
tion of the present suit and must be subject to the result of the suit. 
This disposes the second ground. 

In order to decide on the third ground we must consider the 
scope of the suit and the effect of the findings. 


The suit was one under section 283 of the Civil Procedure Code. 
The scope of such a suit was the subject of discussion-in the Privy 
Council in the case of Phul Kumari v, Ghanshyam Misra (1) and the 
_ Judicial Committee held that a suit under section 283 was essentially 
a suit for the review of a summary decision. The summary decision in 
a claim case is confined to a consideration of the possession of the 
judgment-debtor at the time of the attachment ; any other discussion in 
such a decision is material ogly so far as it is relevant to the determin- 
ation of that essential matters 

In this case the summary decision was that the judgment-debtor 
was in possession and not the claimant (plaintiff) and the finding of 
the learned Subordinate Judge is that the plaintiff was and has been 
in possession after a purchase for valuable consideration and not the 
judgment-debtor defendant No. 2. Upon this finding the suit under 
section 283 should have been decreed unless there was anything in the 
pleadings outside the scope of section 283, Civil Procedure Code, to 
restrain or restrict such a result, 

The fourth ground resolves itself into two parts (1) whether one 
creditor can take action for himself or must he act on behalf of the 
whole body of creditor: (2) whether he can take action by way of 
defence to a suit brought against him or must he proceed by an 
independent suit. The first part of the question does not arise in this 
case for two reasons: the first is that upon the findings there was 
but one creditor in this case: and the second is that the defendant 
No. 1, having already obtained a decree for his debt is entitled to act 
for himself : he may havea declaration that the conveyance was void 


(1) (1907) I, L. R, 85 Cale, 202, 
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as against his own claim: see Smith v. Hurst (1), Shirett v. Willows (2), 
Blenkinsopp vw. Blenkinsopp (3). Thereasoa is that he is more than 
a creditor, he is a judgment-creditor. As regards the second part of 
the ground there is some apparent difficulty in coming to a satis- 
factory answer that would meet all cases. If there are more creditors 
and the particular creditor impleaded as a defendant stands on the 
same footing as other creditors, he must plead for all and may perhaps 
be allowed to do so even as a defendant if the Court has jurisdiction 
to entertain a claim for the claims of all the creditors. That, however, 
is a larger question that does not arise in this case. Here the defend- 
ant No. 1 is the only creditor and he has already obtained judgment 
and taken out execution. He could bring an independent suit for 
himself ; but can he do as defendant what he could have done as a 
plaintiff? There are two reported cases which have a bearing on this 
point. Jskan Chunder Das Sarkar vx. Bishu Sirdar (4), Maclean C. J. 
and Banerjee J. and Rajant Kumar Dass v. Gaur Kishore Shaha (5), 
Mitra and Caspersz JJ. In both these casas the plea under section 53 
was raised by a defendant and no objection was madeto the compe- 
tency of the plea by way of defence although the parties were ably 
represented. I[tistrue the question was not raised and discussed and 
these cases would not stand in the way of our overruling the plea as 
incompetent : but is there any reason why we should doso? The section 
says the transfer would be voidable at the option of the party delayed 
etc.: it is not zso facto void and is therefore valid until it is avoided. 
If he does not care to avoid the transfer but waits until his debt or 
decree is barred by limitation, he loses the right: see Re Maddever, 
Three Towns Banking & Co. v, Maddever (6). If he takes advantage 
of his legal right to avoid, he may do soeby way of suit which is the 
most unequivocal way of doing it or he may express his determination 
by way of d:fence to a suit brought against him: see Clough v. 
London ond N. W. Ry. Co. (7). Sse also The Hastern Mortgage and 
Agency Co. v. Rebati Kumir Roy (8) and Hem Chandra Sarkar v. 
Lalit Mohan Kar (9). In this case the election was made for the first 
time when the plaintiff made a claim in the execution taken out by 
defendant No. 1, and defendant No. 1 insisted on his determination in’ 
his defence in this case. He had every right to say that the title upon 
which the plaintiff relied was in fraud of his claim and therefore i in- 
effectual as against him, 

The fifth and last ground is also good. The only rer which 
the creditor has in the property of his debtor is his right to satisfy 
himself out of that property. If the property is larger than what 
would satisfy his demand he can not complain if his right to avoid the 

(1) (1851-2) 10 Hare 30. (5) (1908) I. L. R ik a 1051, 
(2) (1860) 11 Jur. N.S, 70, (6) (1884) 27 Ch. D. 5 
(3) (1852) 1 DeG. M. and Gs 495, (7) (1871) L. R. 7 ie 38. 


{4) (1897) I. L. R, 24 Cale. 826. (8) (1906) 3 C. L. J, 260. 
(9) (1912) 16 0, W, N. 715, 
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‘transfer is confined to that part of the property which is taken out 
of his reach by the transfer or if the transferee be made to satisfy 
his demand. In the case of the Jdeal Bedding Co. v. Holland (1), 
the transferee was directed to join and concur in all acts and things 
necessary for making the property comprised in the transfer available 
for satisfying the claims of the creditors. Inthe case of Cornish v. 
Clark (2), Lord Romilly said in respect of a settlement in fraud of 
creditors, “I think the whole bad as against creditors, but merely as 
against them, and that the donees must rateably contribute to pay the 
debt and the costs of the suit.” 


We therefore, set aside the decree of the lower appellate Court 
and order and decree that the title of the plaintiff be declared subject 
to the satisfaction of the decree of defendant No. 1. Ifthe amount of 
the decree with interest as decreed be not paid within one month from 
the arrival of the record in the Court below, of which arrival due 
notice will be given, the property in suit will be sold and any surplus 
remaining after the satisfaction of the decree will be received by the 
plaintiff. Each party will bear its own costs in all Courts. 


A, T, M. Appeal allowed, 
(1) (1907} 2 Oh, 157. (?) (1872) L R. 14 Eq, 181, 





Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Fustice Carnduff. 
NAUJI KOER 


v. 


UMATUL BATUL.* 


Declaratory suit—Suit by tenanl—-Landlord, who is—Interpleader suit—Specific 
Relief Act ( Tof 1877), Sec, 42—Suit, nature of—Res judicata. 

- A brought a suit against B for rent. The defence was that she held the land as 
tenant of C. B’s defence was investigated and overruled on the merits, and decree was 
passed in favour of A, B then brought a suit for declaration that C and not A was 
her landlord. 

Held, that the suit being an interpleader suit, was not maintainable. 

Koylash v. Goluk (1) and K. S. Bonnerjee v, Raj Chandra (2) referred to. 

Held also, (1) that such a suit was not maintainable under section 42 of the Specific 
Relief Act. 

(2) That it was barred under the proviso to seotion 42 of the Specific Relief Act, 
as no consequential relief, namely, injunction to restrain A from executing his decree, 
was prayed for, 

(3) That the suit was also barred by ves judicata. 

To determine the nature of a suit. its true scope should be examined. 


* Appeal from Appellate Decree No 1528 of 1909, against the decree of Babu 
Jogendra Nath Chakravarti, Subordinate Judge, 2nd Court of Mozaffarpur, dated the 
Ist June, 1909, reversing that of Babu Raj Narain, Officiating Additional Munsiff of 
Mozaffarpur, dated the 14th December, 1908. 

(1) (1897) 20. W. N. 61. 

(2) (1910) 11 C, L, J. 577, I. L. R. 37 Cale, 552. 


See Gopal Dai v. Hari Charan (1907) 5 0. L. J, Ban, in which the oasa in 2 
O. W. N.61 was distinguished—Rep. | 
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CIviL. Appeal by the first Defendant. 
1911, Suit for declaration that the plaintiff is a tenant of the second 
paged Defendant. 
Nauji Koer 


The material facts and arguments appear from the judgment. 


VU, 
Pean TANI Babu Foy Gopal Ghosha for the Appellant. 

Moulvi Syed Shamsul Huda and Babu Tarakeswar Pal Chowdhury 
for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the first defendant in 
an action commenced by the plaintiff respondent for declaration that 
she was the tenant of the disputed land, not under the appellant but 
under the second defendant. It appears that in 1906 the first defendant 
sued the plaintiff for recovery of arrears of rent of the disputed 
property. The plaintiff resisted the claim on the ground that she ‘held 
the land as tenant, not under the then plaintiff but under the second 
defendant in the present litigation. That defence failed on the 
merits, and the Court found that the relationship of landlord and 
tenant was proved to have existed between the parties to that suit. 
The result was that a decree for rent was made in favour of the present 
first defendant. On the sth October, 1907, the plaintiff commenced 
this action and she joined as parties defendants, the first defendant the 
successful plaintiff in the previous litigation, and the second defendant 
who was alleged by her to be her landlord. There was also a third 
defendant added to the suit, namely the transferor of the first defen- 
dant; but we are not concerned with the third defendant at all 
because, so far as we can judge, norelief has been claimed as against 
him. The appellant defended the suit*on the ground that it was not 
maintainable and that the question raised was ves judicata. The Court 
of first instance gave effect to this contention and dismissed the suit. 
Upon appeal the learned Subordinate Judge has reversed that decision. 

The first defendant has now appealed to this Court and on her 
behalf, the decision of the Subordinate Judge has been assailed sub- 
stantially on two grounds, namely, frsá that the suit is in its essence 
an interpleader suit and is not maintainable ; and secondly, that even 
if it be conceded that the suit as framed is maintainable, the substantial 
question in controversy between the parties is res judicata and cannot be 
reinvestigated in the present litigation. In our opinion, these conten- 
tions are well-founded and must prevail. 

In support of the first contention, it has been argued that the plain 
object of the plaintiff is to have it established that not the first defen- 
dant but the second defendant is her landlord in respect of the disputed 
land. In other words, the plaintiff has instituted this suit to have the 
controversy between these two defendants finally determined. The 
suit, therefore, is clearly in the nature of aninterpleader suit and conse- 
quently not maintainable, in view of the decision of this Court in the 
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the plaintiffs, paying compensation for the withdrawal of this source 
of revenue, 

In 1903 in connection with thenew assessment, the non-feudatory 
zemindars in the Chattisgurh Division, including the plaintiffs, were 
required to execute Wajib-ul-arz in the form sanctioned by Government 
in November 1892 with some further amendments. 

The proposed Wajib-ul-arz was executed by the zemindar of 
Khariar and the other plaintiffs in compliance with the requirement 
of the Government. It was however executed under protest. It bears 
date the 6th of August 1903. After an ineffectual appeal to Govern- 
‘ment this litigation was commenced. 

The principal ground of complaint relates to the withdrawal of 
police and excise administration. That head of complaint in the case 
of the zemindar of Khariar is the snbject of Suit No. 27 of 1904. 

The withdrawal of cattle pounds isthe subject of complaint in suit 
No. 31 of 1905. 

The clauses in the Wajib-ul-arz of the 6th of August 1903, to which 
objection is taken are the subject of Suit No. 6 of 1904. One of 
those clauses deals with cattle pounds. 


Suits No. 6 of 1904 and No. 27 of 1904 were heard together. It 
was agreed that the decision in those suits should govern the decision 
in Suit No, 31 af 1905. 

On the 6th of August 1906 the District Judge delivered separate 
judgments and made separate decrees in the three suits. 

In Suit No. 27 of 1904, the District Judge held that the Raipur 
zemindars in exercising police and excise functions were not acting 
as of right, but were so acting either by sufferance, or by delegation, 
and that the resumption of those functions by the Government was a 
thing done by the Government in exercise of its sovereign powers, and 
consequently that the suit was not maintainable. 

On appeal the Judicial Commissioner held that powers of 
administration in respect of police and excise must be deemed to have 
been granted to the plaintiff, and that the plaintiff was entitled to 
maintain his own police and administer excise in his zemindari. 

On this question their Lordships agree with the view of the 
District Judge. 

The District Judge dismissed Suit No. 31 of 1905. The Judicial 
Commissioner reversed his judgment and made a decree in favour of 
the plaintiff, 

In Suit No. 6 of 1904 which relates to the Wajib-ul-arz of the 
6th of August 1903, the following are the clauses objected to : 

In Part I.:--3. Removal of zemindar and forfeiture of privileges, 
6. Resumption and management of ferries and pounds. 7. Provision 
that forest mahals shall be managed in accordance with rules framed 
by the Chief Commissioner under section 124A Land Revenue Act. 
10, Declaration that all minerals are the property of Government.” 
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In Part IJ, :—" 2. Discontinuance of zazarana on grant or renewal 
of leases, 7. Appointment, suspension and removal of fotwars (village 
watchmen, to be governed by rules framed under section 147A, Land 
Revenue Act. 11.—({1.) Forest lands not included in forest mahals 
to be managed in accordance with any rules made by the Chief 
Commissioner. 15. Hides and carcases of dead cattle to be the 
‘property of the owners of the cattle.” 

The District Judge was in favour of the Government on all these 
questions except Part I, No. 3 and No. 7, and Part II, No. 2. 

On appeal to the Judicial Commissioner the decree was varied 
by adding a direction that the words land pounds” be deleted from 
Clause 6, Part I., and by substituting the words and figures “ Clause 
3 of Part I.” for the words and figures “ Clauses 3 and 7 of Part I.” 

On appeal to this Board the objection to Part II. No. 15 was not 
pressed. 

The case was very fully and ably TT but after say 
considering the arguments adduced the Wajib-ul-arz of 1892 and the 
Acts of the Legislature to which attention was called, their Lordships 
are of opinion that there is no ground for disturbing the judgment of 
the Judicial Commissioner in Suit No. 6 of.1904 except as regards cattle 
pounds. 

Their Lordships are disposed to think that the maiftenance of 

private cattle pounds is incompatible with the provisions of the Cattle 
Trespass Act, and they are of. opinion that under the circumstances the 
establishment and maintenance of cattle pounds under the superinten- 
dence and control of Government officials empowered to obtain. the 
assistance of the police when required may be considered essential for the 
maintenance of law and order, and the peace and good government of 
the country, and therefore an act of the Executive Government with 
which it is not competent for the civil Court to, interfere. 
_ Their Lordships will humbly advise His Majesty that in Suits No 27 
of 1904 and 31 of 1905 the decrees of the Judicial Commissioner should 
be discharged and the decrees of the District J udge restored, but 
without costs. That in Suit No. 6 of 1904 the decree of the Judicial: 
Commissioner should be varied by omitting the word “and pounds ” 

Their Lordships do not think fit to make any order as to costs. 

_ Messrs. T. L. Wilson—Solicitors for the Zemindars. 

` Solicitor, India Ofice—Solicitor for the Secretary of State for India.’ 

Zemindar's appeals dismissed and the appeals of the 
JAM. Pe Secretary of State for India allowed. 
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PRESENT : Lord Macnaghten, Lord Mersey and Lord Robson. 
IN THE MATTER OF MOSES AMADO TAYLOR. 


[Ox APPEAL FROM THE SUPREME COURT oF THE COLONY OF 
SIERRA LEONE.] 

Barrister—Contempt of Court—Alteration of subpena—Forgery—Striking off 

voll of Court. 

Where a practitioner in a Colonial Court acting for a plaintiff who has been 
refused 9 warrant by a civil Court for the detention of a defendant alleged to be 
about to leave the Colony, institutes oriminal proceedings in respect of the same 
subject matter, and, by means of allegations to which the civil Court attached no 
credit, obtains a warrant for the arrest of the defendant from a Court of criminal 
jurisdiotion, his conduct does not amount to any punishable contempt of the civil 
Oourt. 

The appellant, who was retained to defend an acoused person, obtained subpcenas 
for the attendance of two witnesses. After the subpcenas had been served it appeared 
that those witnesses were unable to give evidence on the question in dispute, and 
accordingly the appellant asked them to return the subpoenas, which they did. He 
then struck out the names of those two witnesses and inserted the names of two other 
persons, upon whom subpoenas were then served, There was nothing to suggest any 
intent to defraud on the part of the appellant : 

Held, that although the appellant had committed an irregularity, the facts did 
not establish the offence of forgery. 

The order of the Supreme Court striking the name of the appellant off the roll of 
barristers and solicitors of the Court, founded on an alleged contempt and forgery, 
under the circumstances set out above, discharged, 


Appeal by special leave from three orders of the Supreme Court 
of the Colony of Sierra Leone dated respectively the 3rd day of 
September 1908 and the 7th and 10th day of May 1909. 

By the first of the said three orders, the appellant a barrister was 
fined £100 and ordered to pay costs for an alleged contempt of Court; by 
the second he was fined £ 20 in respect of an alleged forgery in the case 
of Rex v. Ganson, and by the third his name was removed from the 
Roll of the barristers and solicitors of the said Supreme Court. The 
appellant was subsequently required, by the Benchers of the Honour- 
able Society of Gray’s Inn, on the application of the Acting Attorney- 
General of Sierra Leone, to make answer, to the following charges: 

“That while practising as a barrister and solicitor of the Supreme 
Court of Sierra Leone, you were guilty of professional misconduct, and 
conduct, unworthy of a member of the Bar, in respect of (1) the matter 
for which you were‘fined £100 on the 3rd September 1908, by the 
Acting Chief Justice of Sierra Leone ; (2) the matters, for which you 
were struck off the Roll of the Supreme Court of Sierra Leone, by the 
Chief Justice of the Court on the roth day of May 1909.” 

The appellant sent a written answer to the said charges, and on 
the 3rd day of November 1909, the said Bench, made the following order. 

“That the Bench, having considered the communication of the 
Acting Attorney-General of Sierra Leone, with regard to the conduct 
of Mr. Amado Taylor, and the documents, which accompanied the said 
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P. 0. communication, and having also considered Mr. Taylor’s written answer 

1912, thereto, does not think fit, to take any action in the matter.” 

ane The facts of the case are stated in the judgment of their Lordships. 
sore The order in Council, dated the 28th November 1910, granting 


Amado Taylor the appellant special leave to appeal to His Majesty in Council, 
~T Ordered that the Judges of the Supreme Court and “the Attorney- 
General of Sierra Leone shall respectively be at liberty (if they shall so 
think fit) to lodge a printed case in the said appeal and to appear by 
Counsel at the Bar of the Privy Council at the hearing of the said 
appeal.” The said Judges and the Attorney-General accordingly meee 

a printed case and appeared at the hearing by Counsel. 

Sir Robert Finlay, K. C., Mr. Daniel Warde and Mr. F. M. Parikh, 
for the Appellant; There was no contempt of Court in applying for 
the warrant against Wright for his arrest on the charge of assault after 
the Acting Chief Justice had declined to issue a civil warrant under - 
Ordinance No. 7 of 1883. If there was anything improper in the 
application for the warrant, the persons concerned would be liable to a 
civil action. But there was no contempt of Court. If the appellant 
had endeavoured, as the Acting Chief Justice seemed. to think, “to 
use this proceeding as a further lever for extracting money out of 
Wright and as a means of prejudicing him in the trial of the civil 
action,” the law gave a remedy ; but it was not contempt of Court, nor 
could the arrest in any way prejudice the trial of the civil action. It 
was very annoying, no doubt, if a Judge had refused a warrant, that a 
warrant should be obtained in another shape, but it was not contempt 
of Court. Reference was made to Onslow's and Whalley’s case (1) 
and Skipworth’s case (2). . 

With regard to the alleged forgery not the slightest attempt wai 
made to conceal the alterations. In practice subpcenas were con- 
stantly taken out in blank, the names of the witnesses being 
inserted afterwards. The rules as to issue of subpcenas given in "the 
annual practice” had been made applicable to Seirra Leone. The 
payment of the fine of £20 was not admission of guilt. The appellant 
only paid the fine because he believed that there would be an end of the 
matter, Reference was made to Archbold’s Criminal Pleading, Evidence 
and Practice, 23rd Ed. p. 325; Taylor on Evidence, 8th Ed. p. 1560 and 
1835 ; the practice of the Crown Office, by Short and Mellor, 2nd. Rd, 
p. 407; the Annual Practice, (1911), Order 37, Rules 26-34A, and 
p. 587 to show that the date of return of the subpoena may also be 
altered before service, without leave or fee ; and Wakefield v, Gall (3) 


The Chief Justice’s judgment ordering appellant’s name to be 
remoyed from the Rolls of the Court was a most extraordinary one, 
The appellant knew nothing whatever about “other professional 
matters ” referred to by the Chief Justice. The appellant ought to 


AN (1878) L. B. 9 Q. B. Cases, 219, (2) (1873) L. R. 9 Q. B. Cases, 230, 
" (8) (1817) Holt’s s Reports Nisi Prins, 626, 
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have had notice of those matters; Rules of the Supreme Court Sierra ®©. 
Leone, Order 49, R. 4. The Benchers of Gray’s Inn took the only proper 1912. 
course, pe 
Inthe matter 
Lhe Attorney-General (Sir Rufus Isaacs, K. C.) and Mr. S. A. T. of Moses 
Rowlatt for the Judges of the Supreme Court and the Attorney-General Amado Tay ioe 
of Sierra Leone : The appellant committed serious contempt of Court in | 
bringing to bear the process and the pressure of the Court by arresting, 
on a warrant, a man who was proceeding againt a client of his for an 
alleged assault on the false plea that he was about to leave the Colony. 
That process must have been to his knowledge invalid and irregular, 
as the appellant had not received the necessary fat of the Governor 
to institute the proceedings, and, on Wright’s arrest, the appellant 
actually applied for an adjournment to enable him to take that initiatory 
procedure. His conduct had been absolutely and wholly irregular. Ina 
Colony such as Sierra Leone the way of dealing with a barrister or soli- 
` citor who had thus offended was only by a motion for contempt of Court, 
for there were no Benchers, no Bar council, no Law Society, no profes- 
sional or public opinion. The Supreme Court was therefore alone compe- 
tent to deal with a charge against a practitioner of using the process of the 
Court to coerce a litigant. Reference was made to Smith v. Lakaman (1). 
In.a Colony like Sierra Leone, where there is a large native popula- 
tion, it is all important that legal process should be conducted on the 
strictest lines, and it will never do to let people believe that blank 
subpoenas or substituted subpcenas could be issued at the will ofa 
prosecuting solicitor. It is admitted that the appellant made the 
alterations quite openly and without concealment and that there had 
been no attempt to get the conduct money out of Court. It was difficult 
in fact to see what motive he had. The appellant seemed to have 
submitted to a fine for that offence and thrown himself on the mercy of 
the Court. There was little doubt that after enduring as he had a 
suspension of two years from practice, the appellant would have been 
reinstated if he had applied to the Supreme Court in the ordinary way. 
Str Robert Finlay, K. C., in reply: Although the appellant might 
have been reinstated had he applied, that would not have resuscitated 
his professional character. It is submitted that all the orders should be 
set aside and the appellant restored to practice. It wasno doubt true 
that it was desirable that the law should be observed and applied with 
all strictness and regularity in a Colony where there was a large native 
population, but it was no less important that His Majesty’s Judges in 
such a community should not bring to bear such a weapon as they had 
exercised in this case, under the guise of their jurisdiciion for contempt 
of Court, against a barrister whose proceedings had brought him under 
their displeasure. There was no doubt that when the appellant paid 
the fine of £20 and was told he would not be called upon to plead to 
the offence, he considered the matter at an end, but he seemed by 
(1) (4887) 2 L, J. Ch, 305, l 
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doing so to have put his head into a noose which was then lightened 
without mercy, for three days afterwards he was struck off the Rolls 
and professionally ruined. 

The judgment of their Lordships was delivered by 


Lord Robson.—The appellant Moses Amado Taylor is a native of 
Freetown, in the Colony of Sierra Leone, and a barrister of the 
Honourable Society of Gray’s Inn, where he was called to the Bar in 
June 1907. He was afterwards enrolled asa barrister and solicitor of 
the Supreme Court of the said Colony, and he now appes from three 
orders of that Court. 

By the first of those orders, dated the 3rd Susans 1908, he was 
fined 1007 and costs for an alleged contempt of Court ; by the second, 
dated the 7th May 1909, he was fined 20/. in respect of an alleged 
forgery in the case of Rex v. Ganson, and by the third, dated the roth 
May 1909, his name was removed from the Roll of Barristers and Solt- 
citors of the said Supreme Court. 

On the 6th May 1908 the appellant, acting professionally for one 
Michael Huggins, commenced an action in the, Circuit Court of the 
Protectorate wherein the plaintiff Huggins, who was a native railway 
pointsman in the service of the Sierra Leone Government, sued one 
George Wright, who was a foreman platelayer in the same employ, for 
damages for an alleged assult by shooting on the 30th January 1908 at 
Kangahun, in the Protectorate, When the action was begun Huggins 
had been dismissed from his employment, and on the zoth June the 
appellant wrote to Wright saying that if his ‘client had not been 
peremptorily dismissed from work he would have advised him to drop 
the matter, and offering at the same ttme to settle it if Wright would 
agree to pay his client’s wages for the six month’s employment he had 
lost (amounting to about ro/.) and costs. He further stated that if 
these terms were refused he would apply for the Governor’s fat 
to have the action tried in Freetown before he (Wright) left the 
Colony. 

No notice was taken of this letter. 

On the 22nd August 1908 the appellant applied to the Acting 
Chief Justice under section 2 of the Debtor’s Ordinance, 1883, for a 
warrant for the arrest of Wright on the ground, which was true, that 
he was about to leave the Settlement. The appellant at the same 
time stated that if Wright would settle on the terms before suggested, 
his client would be satisfied. The Acting Chief Justice refused this 
application because, as he states in his judgment delivered on the 
3rd September 1908, he ‘saw that all he (appellant) wanted was 
to get some money out of Wright and to use the warrant as a 
lever.” 

On the-24th August 1908 an application was made on the informas 
tion of Huggins to one of the police Magistrates, Mr. Vergette, at 
Freetown, fora warrant for the arrest of Wright upon a criminal 
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charge of assault, with intent to murder, on the 3oth January 1908, 
and a warrant was issued accordingly. As the Magistrate who granted 
it had no jurisdiction over matters arising in the Protectorate, except 
under the authority of the fat of the Governor, which was wanting in 
this case, this warrant was in excess of his jurisdiction. Afterwards, 
in the proceedings for the contempt, the Magistrate stated that— 

“In granting the warrant, I was misled by the information, which 
did not go to show that the offence was committed in the Protectorate, 
it was brought to me while I was on the Bench.” 

The information was silent as to the place where the alleged assault 
was committed, but it so happens, however, that the warrant itself 
explicitly states that the offence took place at Kangahun in the Protec- 
torate, a circumstance which must have been communicated by the 
appellant or Huggins. There does not appear, therefore, to have been 
any concealment or deceit on the part of the applicant, though there 
may have been inadvertence on the part of the Magistrate. The 
warrant was duly executed, and on the 25th August 1908 Wright was 
brought before the Magistrate. The appellant appeared for Huggins, 
the prosecutor, and at once asked the Court to remand Wright so that 
he (the appellant) might apply to His Excellency the Governor to 
obtain a fiat to give the Magistrate jurisdiction. The Magistrate had, 
under the circumstances, no jurisdiction at all, and very properly 
refused that application, whereupon Wright was discharged. 

On the 27th August 1908 a summons was issued by the Acting 
Chief Justice and served on the appellant, calling on him to appear 
and show cause why an attachment shculd not issue against him for 
contempt of the Circuit Court of the Protectorate in causing Wright to 
be illegally arrested— 

“In gross contempt and defiance of the refusal of the Judge of 
the said Court on the 22nd August 1908, to issue a warrant for the 
arrest of Wright.” 

The summons was heard: onthe 29th and 31st August 1908 by the 
Acting Chief Justice, who called and examined Wright, and the 
Magistrate, Mr. Vergette. The sole question then to be determined 
was whether or not the prosecution and arrest of Wright was a con- 
tempt of Court. The Acting Chief Justice came to the conclusion that 
it was. He was of opinion that the appellant and Huggins resorted to 
the criminal proceedings and procured the illegal arrest as a mere lever 
to get the money they were demanding from Wright. 

“The whole proceeding” said the learned Judge “ was simply an 
abuse of a process of justice,” and he adds, "I am satisfied that the 
contemnors, in initiating their criminal proceedings, were influenced 
by the intention of defying me for having refused them the civil 
warrant of arrest they applied for, and Taylor in particular had this 
object in view, for when I refused him the warrant, he became 
impudent and threatened to complain to the Secretary of State,” 
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Even if the warrant had been valid, a contempt would have 
been committed, and the illegality of the warrant only intensifies the 
contempt.” < 

It was the recourse which this solicitor had, on behalf of his client, 
to another tribunal and a different process, in order to get what the 
learned Judge had decided he was not entitled to have, which constitu- 
ted, in the learned Judge’s view, the essence of the contempt. 

It is true that the learned Judge found as a fact that the appellant 
was not acting in good faith, but the sense in which that charge is put 
forward needs some explanation, It is not suggested, or certainly 
there is no evidence to support such a suggestion, that Huggins did not 
believe in the justice of his claim and did not so instruct his lawyer. 
It was, indeed, pointed out by the learned judge that the alleged 
assault was seven months old, and that if the contemnors had been 
acting in the interests of justice they would have taken their 
proceedings earlier, but mere delay in such circumstances can scarcely 
be advanced as a proof that the proceedings were fraudulent. It may 
be that the alleged contemnors have made themselves liable to proceed 
ings at the instance of Wright; that is a question on which their 
Lordships express no opinion whatever, and have no adeqyate means 


-of forming one; it may be that the conduct of the appellant may turn 


out to be open to strong animadversion from other points of view than 
that of contempt of Court, but for the purposes of the present 
proceeding it has not been proved, and cannot be assumed, that the 
proceedings before the Magistrate were tainted by any fraud on the 
part of the appellant. 

The question is therefore narrowed down to the bare ground 
stated in the summons, namely whether under the circumstances, 
procurement of the warrant and the arrest consequent thereon 
constituted in law a contempt of the Supreme Court. Their Lordships 
think they did not. Where a plaintiff who has been refused a warrant 
for the detention of the defendant by a civil Court straightway starts 
a criminal process on the same subject matter, and, by means of 
allegation to which the civil Court attached no credit, obtains his 
warrant from a different Court, almost as a matter of course, he 
undoubtedly runs several risks of a serious character. He is not 
however, restricted by law to a single form of remedy. He may 
pursue all the legal remedies appropriate to his grievance, and his 
conduct does not necessarily involve any punishable contempt of the 
civil Court, whatever may be its other consequences. 

The next order complained of, that of the 7th May 1909,. arose out 
of the case of Rex v. Ganson and others in the Supreme Court, in 
which the appellant was retained to defend three of the accused. 
He was desirous of securing the attendance of two witnesses, Ashley 
and Gittens, who were prison warders, and applied to the Master of 
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cases of Koylash Chandra Dutt v. Goluk Chunder Poddar (1) and Æ. S. 
Bonnerjee v. Raj Chandra Dutt (2). (See also Macllenan, Interpleader 
p. 24). The learned vakil for the respondent, however, has contended 
that the real object of the suit is to obtain a declaration that the first 
defendant is not the landlord of the plaintiff and that consequently the 
suit is one for declaration within the meaning of section 42 of the 
Specific Relief Act. We are not prepared to accede to this contention 
as well-founded. But even if the suit be taken to have been instituted 
under section 42, it is fairly clear that it is open to two fatal objections. 
In the first place, we are not satisfied that a suit of this character is 
maintainable under section 42 of the Specific Relief Act. That section 
provides that any person entitled to any legal character or to any right 
as to any property, may institute a suit against any person denying or 
interested to deny, his title to such character or right, and the Court 
may in its discretion, make therein a declaration that he is so entitled, 
and the plaintiff need not in such suit ask for any further relief. Now 
the legal character which the plaintiff claims in the present litigation is 
that of a tenant in respect of the disputed land. The first defendant is 
not interested to deny that she is such a tenant. In fact the case ofthe 
defendant is that she is a tenant and has been rightly made liable 
for rent, Consequently if the suit be treated as under section 42, 
it is clearly one not within the scope of the provisions of the law. 
In the second place, the suit, even if framed as one for a declaratory 
decree, is barred under the proviso to section 42 which lays down that 
no Court shall make any such declaration where the plaintiff being 
able to seek further relief than a mere declaration of title, omits to do so. 
If the contention of the plaintiff is well-founded, she would be entitled 
to an injunction to restrain the first defendant from executing the 
decree she has obtained. Consequently, a suit for a declaratory decree, 


“pure and simple, would not be maintainable. The learned vakil for 


the plaintiff respondent, however, has further contended that the suit 
cannot be treated as an interpleader suit, because his client does not 
profess to espouse the cause of the first defendant. She espouses the 
cause of the second defendant and is confident that the first defendant 
has improperly obtained a decree for rent against her. On this 
ground he urges that the plaint ought not to be treated as a plaint in 
an interpleader suit, because the essence of a suit of that description 
is that the plaintiff professes to be in the position of a stake-holder 
and merely invites the Court to determine the controversy between 
the contesting defendants, We are of opinion that there is no 
substance in this contention. In order to determine the nature of the 
suit we must examine its true scope; and there can be no room 
for controversy that the real object of the plaintiff, which is manifest 
on the face of the plaint, is to have it determined as between the first 
and the second defendants that the one is not but the other is her 


(1) (1897) 20. W.N.61 = (2) (1910) 110, L J. 577, 1, L. R., 87:Oale, 552, 
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OIVIL. landlord. We are of opinion that the suit as framed is not 

1911. maintainable. 

ae The second objection taken by the learned vakil for the appellant 
Nauji Koer 


v. is that even if the suit be treated as maintainable, the question in 
ore i controversy is clearly barred by the doctrine of resjudicata. In 
‘=. Support of this objection reliance has been placed upon the cases of 

Mookerjee, J. Fkabbar Sheikh v. Hara Bewah (1), Hara Chandra. Bairagi v. Bepin 
ii Behari Das (2) and Panchu Mandal vy. Chandra Kant Saha (3). It 

has been contended, on the other hand, that the question is not 

resjudicata, because the previous suit was one for rent while the 
present litigation has been instituted for the determination of the 
question of title, and therefore, in view of the decision of this Court 
in the cases of Nitya Nunda Sarkar v. Ram Narain Das (4), Sahadeb 

Dhali yv. Ram Rudra Haldar (5) and Dwarkanath Roy v. Ram Chand 

Aich (6), there is no room for the application of the doctrine of 

resjudicata. In our opinion, this argument is obviously fallacious. 

In the suit for rent, the present plaintiff as defendant contended that 

the relaticnship of Jandlord and tenant had not existed between the 

parties, She further alleged that she held the land as tenant of the 
present second defendant. This defence was investigated and over- 
ruled on the merits. Upon the evidence, the Court came to the 
conclusion that the then defendant was the tenant of the disputed 
land and held under the then plaintiff. That was a decision upon 

a question directly and substantially in issue between the parties. 

In fact that was the only question which required determination in 

that case. The adjudication was by a Court of competent jurisdiction : 

Bidhumukhi vw. Fitendra (7). Under» these circumstances, it is 

dificult to appreciate how upon principle it can be seriously 

contended that this particular decision is not ves judicata between 
the parties: Kasiswar v. Mohendra (8). In the present suit, the 
plaintiff does not allege that the relationship of landlord and tenant 
which was found to exist between the parties to that litigation has 
terminated since judgment was given in that case; consequently it 
must-be assumed that the relationship continues. It is clearly not 
open to the-plaintiff to seek for a declaration that she is not the tenant 
óf the first defendant, Ifshe obtained such a declaration, its effect 
would be practically to nullify the decision given in the previous 
litigation. It may be conceded that there are expressions in the 
judgment of this Court in the case of Nitya Nand Sarkar v. Ram 

Narain Das (4) which may lend some apparent support to the 

contention of the respondent. But as was fully explained by this 

Court in the casé of Panchu Mandalv. Chandra Kant Saha (3), 

the case of Nitya Nund Sarkar v. Ram Narain Das (4) must be 


(1) (1910) 180. L. J. I. (5) (1906) 100. W. N. 820, 
(2) (1910) 130. L. J, 88. (6) (1899) 1. L. R, 26 Cale, 428, 
(3) (1919) 14.0. L J. 220. (7) (1909) 10 0. L. J. 527. 
- (4) (1901) 6 O. W, N,°66, (8) (1897) 1, L, B, 25 Cale, 186. ~- 
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taken to have been dicided upon its special facts, and the learned 
Judges could not have laid down any general proposition of law 
inconsistent with the principle recognised by their Lordships of the 
Judicial Committee in the case of Radhamadhub Holdar v, Monohur 
Mukerji (1). The case of Sahadeb Dhali v. Ram Rudra Halder (2), 
was of an entirely different character, and there is nothing in the 
judgment of this Court in that case which lenis any support’ to the 
contention of the respondent: Much reliance, however, was placed 
upon the decision of the Full Bench in the case of Dwarkanath Roy v. 
Ram Chand Aich (4). There is, in our opinion, nothing in any 
of the judgments delivered by the learned Judges in that case which 
tends to support in the slightest degree the contention of the 
respondent. In that case the plaintiff had brought a suit for rent 
against the defendant upon the allegation that he was his tenant. 
The defendant denied the tenancy and contended that he held the 
land under another persoa, Tais defence was successful and the suit 
for rent was dismissed. Tae plaintiff then sued for establishment of 
his title against the third party (che alleged landlord of the defendant 
in the suit for rent). He also joined the tenant as defendant and 
prayed in the alternative that a decree for ejectment might be made 
against the tenant or a decree for damages for use and occupation 
under section 157 of the Beagal Tenancy Act. The Court held that 
the decision in the suit for rent did not operate as ves judicata as 
between the plaintiff and the third party set up by the defendant, 
As between the plaintiff and the tenant who had been sued for rent 
unsuccessfully, the matter was treated as res-judicata. But that was 
on the ground that as the tenant had successfully proved that he did 
not hold under the plaintiff, he was liable either to be ejected or to 
pay damages for use and occupation. It is further worthy of note 
that one of the learned Judges pointed out that according to the 
decision of this Court in the case of Gopal Das v. Gopi Nath (5), the 
matter would be res judicata as between the parties tothe suit for 
rent. Ic is thus clear upon an examination of the judgments in the 
case of Dwarkanath Roy v. Ram Chand Aich (4), that the contention 
of the present respondent cannot possibly prevail. On the other 
hand, the cases of “kabbar Shetkh v. Hara Bewah (6) and Hara 
Chandra. Bairagi v. Bepin Behari Das (7) conclusively establish that 
a decision in a suit for rent may operate as res judicata. In fact if the 
contrary view were maintained and we found ourselves obliged to 
accede to the contention of the respondent, every suit for rent in which 
the defence of the tenant defendant has been overruled, would be 
followed by an action of the present description, namely, for a 


(1) (1888) I. L R 16 Calc. 766. (4) (1899) 1. L. R. 26 Calo, 428, 
(2) (1906) 10 0. W. N. 820, (5) (1882) 12 C. L. R. 88. 
(8, (1899) I, L, R. 26 Cale, 428. (6) (1910) 13 0. LJL 
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deċlaration that the tenant did not hold’ under the successful plaintiff 


"but under a stranger to the litigation. 


The result, therefore, is that both the-ccntention of the appellant 
must prevail. The decree of the Subordinate Judge is pee 
_and the suit dismissed with costs in all the Courts. 

Appeal allowed : suit deni 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
SURENDRA NATH ROY CHOUDHURY AND OTHERS 


v. 


GIRIJA NATH ROY CHOUDHURY AND OTHERS,“ 


ana, amendment of-~Court Fees Act (VII of 1870), See 13—Appeal—Remand— 
Refund of fees—Appeal “allowed with costs,’ meaning of, 

The High Oourt amended its own decree after more than seven years, for the ends 
of justice and also to carry out its own meaning. 

Where a suit had been dismissed on a preliminary ground by the Oourt of first 

instance, and the appeal was “allowed with costs ” by the High Court, and remanded 
to the Court below for disposal on the merits, and the decree directed the respondents 
to pay ‘the appellants the fee paid on the memorandum of appeal : 
i Held, on an application by thè judgment-debtors (petitioners) for amendment of 
the decree, tbat an order ought to have been made under section 13 of the Court Fees 
-Act for refund of the fee paid on the memorandum of appeal to the then successful 
appellants, and that the amount ought not to have been entered in the decree so as to 
throw an unnecessary burden upon the unsuccessiul respondents; and it was directed 
that the fee should be refunded to the appellants, and the deoree should be amended 
accordingly. 

Held further, the words “allowed with costs "in the order of the Court meant 
“the costs of the High Court only and not the costs of the original Court as well” ; ‘and 


A. T.M. 


| that the decree should be amended by the omission of that portion of it which directed 


the then respondent to pay the costs of the plaintiffs appellants in the Court of first 
instance. 

Rule obtained by the Judgment-debtois. 

Application for amendment of the decree. 

The opposite party Girija Nath Roy Choudhry and others brought 
a suit against the petitioners for declaration of title to and recovery of 
possession of certain immovable properties in the Court of the Subor- 
dinate Judge at Alipore. The learned Subordinate Judge, without 
going into the merits of the case, dismissed ‘the suit on the ground of 
misjoinder of parties. Tbe plaintiffs thereupon preferred an appeal to 
the High Court; the appeal (R. A. No. 50 of 1902) was allowed with 
costs by the High Court (Maclean C. J. and Geidt J.) on the 13th August, 
1903, and the suit was remanded to the Court of firstinstance for dis- 
posal onthe merits, Inthe decree that was drawn up by the High Court, 
it was directed that the petitioners (the then respondents) should pay 
the costs of the appeal and the ‘costs of the lower Court,-and in‘the 


æ Qivil Bule No, 4389 of i910, 
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schedule of costs that was appended to the decree there was an item 
“ Court-fee on the memo. of appeal, Rs. 283”, The opposite party (plain- 
tiffs) made two applications for execution of their decree for costs, and 
they proved infructuous. On the 23rd May 1910, they made a third 
application for execution of the decree, and in the application the costs 
“of both the Courts were included. aa 

The petitioners (judgment-debtors) contested the application for 
execution on the grounds that the Court-fee paid in the memorandum 
of appeal ought not to have been included, and that the decree-holders 
were not entitled to the costs incurred in the first Court. 

The Court of first instance overruled the objection of the 
judgment-debtors and allowed execution to proceed. The judgment- 
debtors then preferred.an appeal to the High Court, and also made an 
application thereto for amendment of the decree, and obtained this Rule. 


Babu Dasarathi Sanyal (with him Babu Amarendra Nath 
Bose and Babu Debendra Narain Bhattacharya) for the Petitioners. 
The Court could not have meant to give a decree for the costs 
„incurred by the plaintiffs in the lower Court at this stage of the 
case. The portion of the decree which related to the costs of the 
lower Court was due to a mistake made by the ministerial officers 
of the Court, and the Court ought to rectify such a mistake. It is 
against all principles of law to give adecree for costs incurred, for 
Court-fee paid on the plaint, at a stage when the cause has not been 
‘heard on the merits, and specially when the petitioners could have 
succeeded on the merits, which as a matter of fact they did. ; 

As to the item of costs for Court-fee paid on the memo of appeal, 
the appeal having been decided on a preliminary point of law, the 
opposite party could have got a refund of the amount under section 
13 of the Court-fees Act, and therefore that item could not be said 
to have been costs incurred in the appeal. That item ought to be 
expunged, and the Court can even now grant a certificate under 
section 13 of the Court-fees Act, ifthe opposite party applies for the 
same. 

Babu Taruck Chunder Chuckerbutty, for the Opposite Party. 
The Bench which decided the case meant by the words “allowed 
with costs,” the “costs of all the Courts ;’ and the same ex- 
pression had also been used by the same Judges whenever it was 
intended that the costs of the Courts below would be awarded to 
the successful party: See Ghanashyam Misser v. Gobinda Moni 
Dasi (1), Fogesh Chunderv. Fonabali Bepari (2), Babu Ram Roy 
v. Mahendra Nath Samanta (3) and Sarat Chandra Dey Chowdhury 
v. Brojeshwari Dassi (4). This Court has full power to grant a decree 
for costs actually incurred by the appellant in the lower Court vrz, 
pleaders’ fees, witnesses’ costs, etc. l 

(1) (1902) 7 0. W. N. 453, (3) (1904) 8 C. W, N. 454 

(2; (1908) TO, W, N. 871, (876). (4) (1903) SC. W, N, 906, 
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The judgment of the Court was delivered by 

Mookerjee J.—This is a Rule for amendment of the decree of this 
Court in Girja Nath Roy Chowdhury v. Surendra Nath Roy 
Chowdhury (1), It has been contended in the first place that an 
order ought to have been made under section 13 of the Court-fees 
Act for refund of the fee, paid on the memorandum of appeal, to 
the then successful appellants and that the amount ought not to 
have been entered in the decree so as to throw an unnecessary 
burden upon the unsuccessful respondents. This contention is 
obviously just.. We, therefore, now make an order under section 13 
of the Court-fees Act and direct that Rs. 285 which was paid on 
account of Court-fees on the memorandum of appeal to this Court 
by the plaintiffs appellants be refunded to them. The decree of this 
Court will be amended by the omission of this sum. 

It has been contended in the second place on behalf of the 
petitioners that the decree ought not to have con ained a direction 
for payment of the costs of the Court below by the defendants to the 
plaintiffs.. It appears that the suit had been dismissed on a preliminary 
ground, namely, that it had been improperly framed. Upon appeal, 
that decision was reversed, and the order of the Court was that the 
appeal be allowed with costs; that clearly means the costs of the 
High Court. It has been suggested however that the learned’ Judges 
intended to allow the then plaintiffs the costs of the original Court 
as well ; such an interpretation is in our opinion entirely inadmsisible, 
The learned Judges could not have intended to allow to the then 
appellants the costs of the original Court inclusive of the Court-fees 
paid on the plaint, irrespective ofthe manner in which the suit might 
ultimately terminate. We must, therefgre, allow this objection also 
and direct that the decree be amended by the omission of that porition 
of it which directs the then respondents to pay the costs. of the 
plaintiffs appellants in the Court of first instance. 

There sill be no order as to the costs of this Rule. 


A.N. R C. Rule made absolute: decree amended. 
(1) (1903) 16 0. L, J. 1. 


Before Mr, Fustice Mookerjee and Mr. Fustice Carnduf. 
KAMINI DEBI 


v, 
KHETTER MOHON GANGULY.* 


Legal Practitioners Act (XVIII of 1870 ), Sees, 27, 28—Suit against pleader— Pleader, 
if can set off fecs—Agreement not in writing and not filed— Reasonable TeMu» 
neration 


Section 27 of the Legal Practitioners Act deals only with the question of fees 
payable by a party to his adversary, Those fees have no relation to the fees actually 
paid by the adversary to his own pleader, vakil or attorney. 


* Civil Rule No, 1944 of 1010, against the decision of Babu Kanti Ohandra 
Mookerjee, Small Cause Court Judge of Hoogly, dated the 2nd February, 1910, 
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Seotion 28 of the Legal Practitioners Act is comperhensive enough to include 
every agreement between a pleader and his client for the payment of fees for profes- 
sional services. The section is not restricted to cases in which the agreement is for 
payment of fees in excess of those presoribed under the rules framed under section 27. 

Unless the pleader agrees with his client that he would accept whatever may be 


‘allowed by the Court as against the adversary, the fee is a matter of agreement 


between the pleader and his client, and irrespective of the fees allowed by the Court, 
the pleader is entitled to claim the fees settled, provided he carries out the terms of 
section 28 of the Legal Practitioners Act. 

Quaere—When the agreement between the pleader and his client is invalid under 
section 28 of the Legal Practitioners Act, whether the former can claim, in a suit by 
the client for recovery of money, a reasonable remuneration for the services rendered. 

Raghunath v. Sri Ram (1), Razi-ud-din v, Karim Bakhsh (2), Rama v. Kunje (3), 
Krishnasami v, Kesava (4), Anantayya v. Padmayya (5), Sundararaja v, Pattanathu- 
sami (6) and Subba Pillai v, Ramasami ('7) not followed, 

Application for revision by the plaintiff under section 25 of the 
Provincial Small Cause Courts Act. 

Suit to recover money, which the defendant, her pleader, had 
withdrawn from Court. 

The material facts and arguments appear from the judgment. 


Babu Frobodh Chandra Roy for the Petitioner, 
Babu Stvaprasanna Bhattacharjee for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—This Rule was heard exfarie on the 6th December 
last and was made absolute (8). The opposite party, who was the first 
defendant in the suit, subsequently applied to us to allow him an 
opportunity to make his submissions in the matter, and we acceded to 
his request as it transpired that through no fault of his learned vakil 
he had not been represented" at thetoriginal hearing. We have now 
heard the parties at considerable length and examined all the argu- 
ments addressed to us. 

The petitioner sued to recover from the first defendant a sum of 
money which the latter had withdrawn from Court where it had been 
deposited by the plaintiff. He resisted the claim on the ground that 
he was entitled to retain the sum withdrawn as he had a lien upon the 
money to the extent of Rs. 100, for fees due under an agreement for 
professional services rendered. The Court below came to the conclusion 
that the plaintiff was not entitled to succeed because fees were due 
from her to the first defendant and the latter was consequently entitled 
to appropriate the sum withdrawn from the Court in satisfaction of 
his dues. 

This decision has been assailed on behalf of the plaintiff on the 
ground that the agreement set up by the defendant is in contravention 
of section 28 of the Legal Practitioners Act, 1879, and is consequently 


(1) (1906) I. L. R, 28 All, 764, (5) (1892) I. L. R. 16 Mad, 278. 
(2) (1890)-I. L. R. 12 AN. 169. 16) (1894) I. L. R. 17 Mad. 306. 
(3) (1886) I. L. R, 9 Mad. 375. (7) (1903) I. L. R. 27 Mad. 512. 
(4) (1890, I. L. B, 14 Mad, 63, (8) (1910) 15 O, L. J, 690; 15 0, W, N, 681. 
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of no avail whether the pleader seeks to enforce the agreement as 
plaintiff or relies upon it in answer to a claim by the client. In 
support of this view, reliance has been placed upon the case of Sarat 
Chunder Roy Chowdhry v. Chundra Kanta Roy (1). 

On behalf of the first defendant, it has been argued that section A 
is restricted in its application to cases where the agreement is for 
payment of fees in excess of the fees prescribed by section 27. It has 
been pointed out that the first defendant as the pleader for the plain- 
tiffin a proceeding under the Probate and Administration Act was 
entitled to receive at least Rs. 170 as fees and that consequently an 
agreement to pay Rs. 100 is not within the scope of section 28 of the 
Legal Practitioners Act, 1879. In support of this position, reliance 
has been placed upon certain observations in the case of Sarat 
Chunder Chowdhry v. Chundra Kanta Roy (1) as also upon the decision 
of the Madras High Court in the cases of Rama v. Kunje(2), Krishna- 
sami v, Kesava (3), Anantayya v. Padmayya (4), Sundararaja Ayyangar 
v. Pattanathusami (5) and Subba Pillai v, Ramasami Ayyar (6) and of 
the Allahabad High Court in the cases of Razituddin v. Karim 
Bakhsh (7), Raghunath v. Sri Ram (8) and Chhannu Lal v. Asharfi 
Lal (9). .It may be conceded at once that the observations contained 
in the decisions of the Madras and Allahabad High Courts upon which 
reliance has been placed, do tend to support the restricted interpreta- 
tion of section 28 suggested on behalf of the first defendant. ‘We are not 
bound, however, to accept those decisions as authorities binding upon 
us, specially in view of the fact that in the most recent decision on 
the subject Chhannu Laly. Asharfi Lal (9), the learned Judge who 
followed the cases of Raztuddin v. Karem Bakhsh (7) and Raghu 
Nath v. Sri Ram (8) adopted the view previously taken with 
considerable reluctance and stated that ifthe matter were res integra, 
he would have been prepared to take the opposite view. It is, there- 
fore, necessary that we should examine and construe the provisions 
of the Legal Practitioners Act on the subject. 

Chapter VI of the Legal Practitioners Act consists of five sections 
which deal with the question of remuneration of Pleaders, Mukhtears 
and Revenue Agents. The first of these, section 27, authorizes 
the High Court and the Chief Controlling Revenue authority in 
any place to fix the fees in civil and revenue proceedings, fees 
payable by any party to his opponent in respect of the fees of the 
advocate, pleader, vakil, mukhtear and attorney employed by his 
adversary. It cannot be disputed that section 27 has no reference 
to the fees payable by a party to his own advocate, pleader or -vakil. 
That payment is necessarily regulated by the agreement between the 

(1) (1898) I. L. R, 26 Cale. 805. (b) (1894) I. L.R. 17 Mad, 806, 


(2) (1886) I. L. R. 9 Mad. 375. (6) (1903) I. L. R. 27.Mad. 512, ° 

(3) (1890) I. L. R. 14 Mad. 63.- (7) (1890) I. L. R. 12 AR, 169. 

(4) (1892) I. L. R. 16 Mad, 278, (8) sot L. R. 28. Ali, 764, 3 AH, 
J. 579, 


- (9) (1907) 4 All, L, J. 835, I, L, R. 29 All, 649, 
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parties concerned. Section 28 deals with cases of this description, 
namely, agreements by pleaders with clients for payment for services 
rendered. That section provides that no agreement entered into 
by any pleader, mukhtear or revenue agent with any person retaining 
or employing him, respecting the amount and manner of payment 
for the whole or any part of any past or future services, fees, charges 
or disbursements in resp2ct of busi1ess done or to be done by such 
pleader, mukhtear or revenue agent shall be valid, unless it is made 
in writing, signed by such person, and is within 15 days from the day 
on which it is executed, filed in the District Court or in some Court 
in which some portion of the business in respect of which it has been 


executed, has been or isto be doas. It is obvious, therefore, that an | 


agreement between a pleader and his client respecting the amount 
and manner of payment for the whole or any part of services, fees 
in respect of business done or to be done must be embodied in an 
instrument in writing signed by the client and filed within a specified 
period in a proper Court. Section 29 then authorises the Court to 
modify or cancel such an agreement ; that 1s, an agreement between 
a pleader and his client as mentioned in section 28. Section 30 
provides that an agreement of this description excludes further claims, 
Section 31 deals with cases of negligence on the part of the pleader 
and need not be considered for our present purposes, Now, it cannot 
be disputed that section 28 is, by the very generality of its language, 
comprehensive enough to include every agreement between a pleader 
and his client for the payment of fees for professi onal services. It has 
been argued, however, that the scope of the section ought to be 
narrowed and that it ought to be applied only to cases in which the 
agreement is for the payment’ of fees in excess of those prescribed 
under the rules franed under section 27. Two objections, each of 
them insuperable, may obviously be taken to such a restricted 
interpretation. In the first place, there is no good reason why we 
should construe the words “no agreement” in section 28 as equivalent 
to the expression “no agreement for payment of fees in excess of 
those prescribed by the rules framed under section 27.” If we were 
to accede to the contention of the first defendant, we would 
have toinsert in the statute words not to be found there. In the 
second place, whereas section 28 refers not merely to the payment 
of fees but also to the payment of charges or disbursements in 
respect of business done, section 27 deals, only with the fees payable 
by a party to his adversary on account of fees due to pleaders, 
advocates or vakils. Consequently, if section 28 is restricted to the 
case of fees in the light of the provisions contained in section 27, the 
same restriction would have to be placed in the case of payments, 
charges or disbursements, although section 27 does not deal with those 
matters at all.- In our opinion, section 28 embodies an extremely 
salutary rule and it would not be right for us to restrict its scope and 
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CivI& operation in the manner suggested by the learned vakil for the first 


1911, defendant. There is no question of hardship when the terms of the 


Kamini Depi Statute are perfectly plain. But we are not satisfied at all that even 
v. the most liberal interpretation and stringent application of section 28 
Peay would really cause any hardship to an honest professional man. A 


—— . pleader can always protect himself by a faithful adherence to the 
sib J. provisions of the law on the subject, which cannot cause bim any 
inconvenience, We may add that section 27 deals only with the 
question of fees payable by a party to his adversary. Those fees have 
no relation to the fees actually paid by the adversary to his own 
pleader, vakil or attorney. It is well-known that the fees allowed in 
conformity with the rules framed under section 27 of the Legal Practi- 
tioners Act do not by any means represent the fees which litigants 
have to pay to their owa pleaders, vakils or advocates. They are as a 
rule very much in excess of what has been described before us as 
“ legal fees,” but sometimes they may be less. Unless the pleader 
agrees with his client that he would accept whatever may be allowed 
by the Court as against the adversary, the fee is a matter of agreement 
between the pleader and the client and irrespective of the fees 
‘allowed by the Court, the pleader is entitled to claim the fees settled, 
provided he carries out the terms of section 28 of the Legal Practi- 
tioners Act. Under these circumstances, inspite of the contrary view 
accepted by the learned Judges of the Madras and Allahabad High 
Courts, we are unable to adopt the restricted interpretation suggested by 
the learned vakil for the first defendant. 
It has been finally suggested by the learned vakil for the first 
defendant that some allowance might possibly be made to his client 
in the shape of reasonable fees for the services rendered. As was 
pointed out on a previous occasion, no such claim was put forward in 
the Court below, possibly on the assumption that a claim in respect of 
an unascertained sum could not have been urged by way of defence to 
a suit for recovery of a specified amount, It i is, therefore, nat necessary 
for us to consider whether if such aclaim had been put forward, the 
defendant would have been entitled to succeed. The cases of aghu- 
naih Saran Singh v. Sri Ram (1) and Raziuddin v. Karim Bakhsh (2), 
and the decisions of the learned Judges of the Madras High Court to 
which we have already referred, seem to support the view that under 
such circumstances, a pleader may be entitled to a reasonable remunera- 
tion for the services rendered. But it is worthy of note that the 
contrary view has been maintained by the learned Judges of the 
Punjab Chief Court, Hazardal v. Tilak Chand (3). 
It is worthy of note that the decision of this Court in the case of 
‘Sarat Chandra Roy Chowdry v, Chandi Charan Mitra (4) is not con- 
tray to the view we adopt. In that case, the learned Judges came to 


(1) (1906) I. L, R, 28 All. 764. (3) (1893) P, R, 186, 
(2) (1890) I. L. R. 12 All, 169, (4) (1902) 7 3. W.N, 800, 
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the conclusion that there was-no agreement for payment of any fees by 
the client to his pleader and that consequently the only amount which 
the pleader could legitimately claim was the amount paid by the 
adversary of his client in conformity with the rules framed under 
section 27 of the Legal Practitioners Act ; and we may observe that 
this amount was directed by the Court to be divided equally amongst 
the four pleaders who had been employed by the successful litigant, 
In the case before us, the defence can succeed only upon proof of the 
alleged agreement for the payment of Rs. 100 as fees by the plaintiff 
to the first defendant. That agreement is in contravention of the 
provisions of section 28 and is therefore one of which the law will 
take no notice whether itis sought to be enforced by the pleader or 
set, up in defence toa claim by the client for recovery of her money 
in the hands of her pleader. Upon a consideration, then, of the 
authorities to which our attention has been drawn and upon the true 
construction of the provisions of the statute, we are clearly of opinion 
that the previous judgment, to which one member of this Bench was a 
party, Kamini Dabi v. Khettra Mohan (1), is correct, and: that 
decision will consequently stand.- The first defendant must pay the 
plaintiff his costs in this Court. We assess the hearing fee for the 
two occasions at two gold mohurs. 

A.T M. f Rule made absolute. 

(1) (1910) 15C W N. 681; 16 0. L. J. 690, 
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Before Mr. Fustice D. Chatterjee and Mr. Fustice N. Chatterjee. 
RAIMONI DASI, oN HER DEATH, HER HEIRS AND 
` MINOR Sons HEMENDRA NATH DAS AND OTHERS. 
v. 
- MATHURA MOHON DEY.* 
Lease— Kabuliat—Transfer of Property Act (IV of 1882), Seo. 107—Inclusion of Some 
land by mistake, if makes contract void—Apportionment, 

A registered Kabuliat executed by the lessee, does not in itself create a lease, but 
if accepted by the lessor, it operates as a lease within the meaning of section 107 of 
the Transfer of Property Act. 

Nilmamud v. Bowl Das (1) distinguished, 

It is a common practice in this country, where no potta is executed to treat a 
kabuliat accepted by the lessor, as the instrument creating a tenancy. 

Before the passing of the Transfer of Property Aot, a lease could be effected by an 
instrument signed by the lessee only and registered in cages where registration -wag 
compulsory. It was not necessary for the creation Of a lease that the landlord should 
grant a potta. It was sufficient if the tenant executed a kabuliat whioh was aocepted 
by the landlord. 7 i 

Akram Ali y. Durga Prasanna (2. referred to. f 

Section 105 of the Transfer of Property Act does not introduce any change in the 


_* Appeal from Appellate Deoree No. 1411 of 1909 against the decree of J. E 
Phillimore, Esq . District Judge of Sylhet, dated the 16:h March, 1909, affirming that 
of Babu Adaitya Ohandra Ohakravarti, Subordinate Judge of Sylhet, dated the 5th 
October, 1907; - l p : ~ 

(1; (1900) 10 0 L. J. 655, 14 C, W. N.73. (2) (1910) 140. L. J, 614, 
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legal conception of a lease which before the passing of that Act could be effected by a 
registered instrument signed by the lessee only. 

Cases on the subject reviewed 

Where the lands in the possession of the lessee were included by mistake in the 
kabuliat and were small in comparison with the total lands demised, in the absence of 
of any fraud or misrepresentation, such inclusion did not render the hkabuliat void. 
In such a case there should be an apportionment of rent for the remaining lands, 

` Appeal by the Plaintiffs. l 

Suit for recovery of zjara rent. 

Plaintiffs brought a suit for recovery of zara rent, based upon an 
#jara kabuliat executed by the defendant, after the passing of the 
Transfer of Property Act, in favour of the predecessor in interest of the 
plaintiffs, whereby the defendant undertook to collect rent of 48 and 
odd ads of land for 4 years and agreed to pay Rs. 400 a year as rent. 

The defence, inter alia, was that the-contract was not complete as 
no fotta was granted by the lessor, that one kal of land which really 
belonged to the defendant had been fraudulently included in the 
Rabuitat, which was executed without full knowledge of its contents, 
that the defendant surrendered the lease, that the 4adudat was never 
acted upon and that the defendant was not liable to pay anything. 

The Courts below dismissed the suit. Hence the appeal. 

Babu Provas Chandra Mitter (with him Babu Susil Madhab Mullic) 
for the Appellants: On the findings of fact arrived by the lower appel- 
late Court, a proportionate decree for rent should have been passed. 

Babu Harendra Narain Mitter (with him Babu Narendra Nath Set?) 
for the Respondent : In the absence of a potta, the kabuliat could not 
constitute a lease within the meaning of section 107 of the Transfer of Pro- 
perty Act: see Nand Lal v. Hanuman Das(1), Kashi Gir v. Fogendro (2) 
Turof v. Esuf (3), Kaki Subbanadri w, Muthu Rangayya: (4) and 
Nilmamud v. Bowl Das(s). The suit, therefore, was rightly dismissed. 

Babu Provas Chanara Mitter in reply. Gis Wi 

“The judgments of the Court were as follows: 

N, Chatterjee, J.—This appeal arises out of a suit for recovery 
of zara rent, based upon an vara kabuliat executed by the defendant in 
favour of the predecessor in interest of the plaintiffs, whereby the 
defendant undertook to collect rent of 48 and odd 4a/s of land for 4 
years and agreed to pay to the lessor Rs. 490 a year. 

The detence was that the contract was not completed as no potta 
was granted by the lessor, that the lessor never allowed the defendant 
to take possession ot the lands, that one kal of land (nine plots), which 
really belonged to the defendant had been faudulently included in the’ 
kabuliat, which was executed without full knowledge of its contents, 
and that as the Aadu/za: was not corrected the defendant surrendered 
the lease, that the kabuliaf was never acted upon and that the 
defnedant was not therefore liable to pay anything. 


(1) (1904) 1. L. R. 26 All. 368 (3) (1907) I. L. R. 30 Mad. 392, 
2) (1904) J, L. B.27 All. 136. (4) (1909) I. L R. 82 Mad, 639, 
(5) (1999) 10 O. L J, 556, 14 0. W. N. 73, 
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The Court of first instance finding all the above pleas in 
favour of the defendant dismissed the suit. On appeal the lower 
appellate Court held that the registration of the kaulai was a 
suficient compliance with the provisioas of section 107 of the Transfer 


of Property Act, that the absence of a fAxtfak does not invalidate the , 


contract that the kabulrat was duly executed and there was no 
fraud or misrepresentation practised on the defendant to secure its 
execution. i 

As regards the nine plots of land the lower appellate Court 
held that there was some difficulty in ascertaining the actual facts as 
there had been no local investigation but that he agreed with the 
Subordinate Judge who had gone into the question incidentally in 
holding that the nine plots were in possession of the defendant and 
his cosharers from long, before the date of the kabulat as maliks. 
The lower appellate Court, however, held that as agreement to pay 
rent for land already in the lessee’s possession as owner is void and 
that the mistake in including the nine plots of land was regarding 
a matter of fact essential to the agreement and therefore the agreement 
was altogether void and plaintiff was not entitled to recover rent. 

The plaintiffs have appealed to this Court and it has been 
contended on their behalf that the lower appellate Court having held 
that the 4aduliat constituted, a contract of lease and was duly 
executed, and the case of fraudulent misrepresentation having been 
found against the defendant, the lower appellate Court ought to have 
decided the question whether as a matter of fact the nine plots really 
belonged to the defendant, and even if they belonged to the defendant, 
the plaintiffs ought to have been given a decree for proportionate 
rent for the remaning lands.’ 

On behalf of the defendant respondent it has been contended that 
inthe absence of a fotiah, the kabulsat could not constitute a lease 
within the meaning of section 107 of the Transfer of Property Act. 
It has been further contended that even if the Aadudiat operated asa 
lease and if the case should be remanded at all, there were a member 
of questions raised in the case which were decided by the Court of first 
instance, but were not decided by the lower appellate Court and that 
the latter should be directed to decide the said questions. 

So the first question for consideration is whether a registered 
kabuliat executed by the lessee and accepted by the lessor operates as a 
lease within the meaning of section 107 of the Transfer of Property 
Act. 

There can be no question in this case that the adu/zat was accepted 
by the lessor, as the suit has ben based upon it, 

Section 105 of the Transfer of Property Act defines a lease of 
immovable property as a transfer of a right to enjoy such property 
made for a certain time, express or implied, or in perpetuity, in con- 
sideration of a price paid or promised or of money, a share of crops, 
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CIVIL. service or any other thing or value to be rendered periodically or on 
1912. specified occasions to the transferor by thetransferee who accepts 
cm the transfer on such terms. The section does ‘not prescribe how the 
re Dasi transfer is to be effected. Section 107 prescribes the mode in which a 
Mathura lease is to be effected and provides that a lease of immovable property 
aan from year to year or for any term exceeding one year or reserving a 
N. ii a yearly rent can be made only by a registered instrument. Section 4 of 
ae the Transfer of Property Act provides that section 107 and certain 
other sections shall be read as supplemental to the Indian Registration 

Act 1877 which means that it is to be read as supplemental to all the 
provisions of the Registration Act. Under section 3 of the Registra- 

tion Act of 1877 a lease includes a faduliat, Reading sections 4 and 107 

of the Transfer of Property Act together with section 3 of the Registra- 

tion Act of 1877 it would appear that a lease in section 107 includes a 

kabultat. Section 107 of the Transfer of Property Act does not require 

that the instrument shall be signed by the lessor. The only thing 

required by it is that the lease (z. e. the transfer of a right to enjoy 

property) should be effected by a registered instrument. Now if the 

parties to a lease vs. the lessor and the lessee agree that the lessee is to 

have a right to énjoy a property on certain terms and that the fact of 

the transfer of such right is to be embodied in an instrument to be 

executed by the lessee only and accepted by the lessor, there is no 

reason why a lease cannot be effected by such an instrument provided 
jt is registered which is the only condition required by section 107 of 

the Transfer of Property Act. The argument that in order to consti- 

tute a lease there must be a potfah 1. e, a writing signed by the lessor 

proceeds upon the assumption that the 4adu/zat is only an unilateral 
expression of intention on the part of the lessee only, but it is as I 

have said above, the embodiment of the whole contract between the 

lessor and the lessee vzz. the transfer by the lessor of the right to enjoy 

the property on certain terms and the acceptance by the lessee of the 

right on thuse terms, 

The case of a sale does not stand on the same footing as there is no 
provision in the Registration Act relating to sales such as is contained 
in section 3 relating to a lease wis. that it includes a habuliat. ; 

It is a common practice in this country, where no fottah is executed 
to treat a kabulyat, accepted by the lessor, as the instrument creating 
a tenancy and there can be no question that before the passing of the 
Transfer of Property Act a lease could be effected by an instrument 

. signed by the lessee only and registered in cases where registration 
was compulsory. Under section 3 of the Registration Act, 1877, a lease 
includes a kabuliat so that before the passing of the Transfer of 
Property Act in cases where a registered instrument was necessary 
under the Registration Act, a Aabudiat executed by the lessee, if regis- 
tered was legally sufficient to constitute a lease. It was not necessary 
lor the creation of a lease that the landlord should grant a patlah, It 
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was sufficient if the tenant executed a Aabudiat which was accepted by 
the landlord: see Aram Ali v. Durga Prosanna Roy Chowdhuri (1). 
Section 105 of the Transfer of Property Act does not introduce any 
change in the legal conception of a lease which before the passing of 
that Act could be effected by a registered instrument signed by the 
lessee only. The provisions in section 4 of the Transfer of Property 
Act that -section 107 and certain other sections of that Act shall be 
read as supplemental to the Indian Registration Act 1877 was intro- 
duced into that Act by the Amending Act of 1885 (Act HI of 1885). 
So far therefore from laying down that an instrument of lease does not 
include a fabuizat and therefore must be an instrument signed by the 
lessor, it makes section 107 supplemental to all the provisions of the 
Registration Act including section 3, and the provision in section 3 of 
the Registration Act III of 1877 that a lease includes a Aabudtat had 
been re-enacted without any modification in section 2(7) of the Regis- 
tration Act of 1908. 

The Legislature has prescribed no form for a lease and in the 
absence of any provision in the Transfer of Property Act that a lease in 
order to be valid must be signed by the lessor. Iam unable to hold 
that a registered Aadulzat which is accepted by the lessor is nota lease 
within the meaning of section 107 of the Transfer of Property Act. 

As to the authorities on the point the earlier cases in the Allahabad 
High Court were in favour of the view that a kabuliat cannot be con- 
sidered as a lease within the meaning of section 107, Transfer of 
Property Act. In Mand Lal v. Hanuman Das (2), Blair J, followed 
an earlier decision of Edge, C. J. and Burkitt, J. in which the learned 
Judges held that a kabuliag is merely an agreement executed by a 
tenant to take the tenancy and that in itself it contains no agreement 
of the landlord on his part to lease the land. It does not appear whether 
in that case there was acceptance of the kabuliat by the landlord. 
Blair J. was of opinion that the word “instrument” in section 107 
shows that the document must be one which must have certain 
executive force, and that upon its execution the lease is completed. 
Banerji J. did not desire to express any opinion on the question 
having regard to the fact that it is a common practice in these pro- 
vinces to treat a kabuliat as the instrument creating a tenancy and that 
a ruling upholding the contrary view may unsettle titles. The case of 
Kashi Gir v. Fogendro Nath Ghose (3), was heard by Blair J. sitting 
singly and he followed his judgment in Vand Lal v. Hanuman Das (2). 

The question was raised before a Full Bench of the Allahabad 
High Court in the case of Skeo Karan Singh v. Maharaja Parbhu 
Narain Singh (4), but the Full Bench expressed no opinion on the 
point inasmuch as they found that under the circumstances of the case 
the plaintiff was clearly entitled to recover compensation for use and 


(1) 1910) 4 O. L.J 614, (3) (1904) I L. R. 27 All. 136, 
(2) (1904) I, L. R 26 AN. 868, (4) (1909) I. L. R. 31 All, 276, 


669 


CIVIL. 
1912, 


aka , 
Raimoni Dast 
v. 
Mathura 
Mohon. 


N, Ch Sees: 


|, SES 


670 


CIVIL, 
3912. 


“agan, jarang 
Raimoni. Dasi 
Ve 
. Mathura 
Moton. 





N, Chatterjee, 
J. 


maarang S 


THE CALCUTTA LAW JOURNAL. [Vou XV, 
occupation. The Full Bench seem to have been in doubt as to the 
correctness of the earlier decisions as they declined.to express any 
opinion as tọ their correctness. 

In the Madras High Court, Benson and Wallis JJ., heid in 
Turof Sahib v. Hsuf Sahib (1) that a lease must be an instrument bear- 
ing the signature of the lessor, and that case was followed by Benson 
and Miller JJ. in Kaki Subbanadriv. Muthu Rangayya (2). In none 
of the cases cited above except in the last case was any reference made 
to section of the Transfer of Property Act. It is not necessary to 
consider however the cases in the Madras High Court in detail ‘because 
in the recent case of Ajam v. Madura (3) a Full Bench of: that Court 
held after an exhaustive discussion of the matter that the registered 
instrument referred to in section 107 of the Transfer of Property Act 
in order to be valid need not be signed by the lessor, 

In our Court in the case of Wilmamud Sarkar v. Bowl Das (4), the 
learned Judges (Chitty and Carnduff JJ.) agreeing with the cases of 
Nand Lal y. Hanuman Das (5), Kashi Gir v. Fogendro Nath Ghose (6), 
Turof Sahib v, Hsuf Sahib (1) held that a kabuliat which is only an 
undertaking by the prospective tenant to take the tenancy is not a 
lease. Of course a Aaduliat executed by a lessee in itself, does not 
create a lease unless it is accepted by the landlord, and that case is 
distinguishable as in that case one of the landlords at any rate did not 
accept the lease. 6 

In a later case Akram Ali v. Durga Prasanna Roy Chowdhri (7), 
Mookerjee and Coxe JJ., held that it was impossible to maintain the 
view that for the creation of a permanent lease before the Transfer 
of Property Act it was necessary that the landlords should grant a 
pottah, The kabuliat in that case was executed before the Transfer of Pro- 
perty Act but the learned Judges with reference to the case of Nilma- 
mud v. Bowl Das (8) observed “ we need not thererfore decide whether 
under the Transfer of Property Act the law is different, but we observe 
that a Full Bench of the Madras High Court, djam v. Madura (3), has 
assigned weighty reasons in support of the view contrary to that 
maintained in Mi/mamud v. Bowl Das (4). 

The result of the authorities therefore is this: In the Madras 
High Court the earlier cases which held the contrary view must now 
be taken to have been overruled by the recent Full Bench which 
supports our view. Inthe Allahabad High Court although the earlier 
cases took a.contrary view, a Full Bench of that Court declined to 
express any opinion as to the correctness of the earlier rulings and in 
our own Court though in one case the learned Judges agreed with the 
earlier Allahabad cases and one of the Madras cases, the case is 
distinguishable on the ground that one of the landlords did not accept 


(1) (1907) I. L. R. 30 Mad. 322. (5) (1904. I. L R 26 All. 368, 
(2) (1909) I, L. R. 82 Mad, tat (6, (1904) I. L. R. 27 All, 136, 
(3) (1910) 21 M. L, J. 202 F, (7) (1910) 140, LJ. 614, : 


(4) (1909) 10 O, L, J, 555, 14 o "W, N.78. 
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the kabuliat, and in the latest case Akram Ali v. Durga Prasanna (1), 
the learned Judges observed that the reasons given by the Full Bench 
of the Madras High Court were weighty though the observation was 
by way of obiter dictum. 

The weight of authority therefore appears to be rather in favour 
of the view I take, than against it and I am of opinion that a registered 
kabuliat signed by the lessee and accepted by the lessor is sufficient 
to constitute a lease within the meaning of section 107 of the Transfer 
of Property Act. 


The first contention raised on behalf of the respondent, therefore 


must be overruled. 


The next question is whether the inclusion of the nine plots of 


land in the possession of the defendant in the Aaduliat renders it 
void. The lower appellate Court has found that there was no fraud 
or misrepresentation in the matter and that there was only a mistake 
but held that the mistake was regarding a matter of fact essential to 
the agreement and therefore the agreement was void. 

I cannot agree to this view. In the present case the lands in the posses- 
sion of the defendant which are included in the 4adu/iatare small in com- 
parison with the total lands demised and I am unable to hold that in the 
absence of any fraud or misrepresentation the mere inclusion by mistake of 
some lands in the possession of the defendant or belonging to him in the 
kabuliat renders it altogether void. In such a case I think there should 
be an apportionment of the rent for the remaining lands. 

I am of opinion that the lower appellate Court should come to 
proper findings upon the following questions : 

First, whether the plaintiffs had a title to the nine plots (one kað 
of Jand of which the defendant was already in possession? How long 
was defendant in possession and whether he had acquired any title 
by such possession ? 

Second, whether the plaintiff failed to deliver possession of the remain- 
ing 47 als of land and failed to supply the defendant with the touzi and 
collection papers in order to enable the defendant to collect rent. 

Third, whether the £adu/tat was acted upon. 

fourth, whether the defendant surrendered the zara and was 
there a valid surrender. 

If the last 3 questions are found in favour of the plaintiff’s and the 
first question against them, the lower appellate Court will apportion 
the rent with respect to the remaining lands. If the last 3 questions 
are found against the plaintiff, the first question need not be gone into. 
The decre: of the lower appellate Court is accordingly set aside and 
the case sent back to that Court for a decision of the case in accordance 
with the observations made above. Costs to abide the result. 

D. Chatterjee.—I agree. 

A T.M, Appeal allowed: case seiñ back. 
a ' (1) (1910) 14 O, L, J, 614. 
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Before Mr, Fustice Mookerjee and Mr. Fustice Carnduff. 
ABDUL KARIM PATWARI 


v. | 
ABDUL RAHAMAN.* 


Kjeotment—Under-raiyat—Sub-lease of homestead portion of holding—Incidents of 
- gub-tenancy, by “what law governed--Lease, construction of—Permanent lease in 
Javour of under-raiyat, if valid and binding. —Bengal Tenancy Act (VILI af 1885), 

Sec 182— Transfer of Property Act (IV of 1882), Sec. 106, 

An ngrioultural holding belonged to three persons. One of them gave his one-third. 
portion of the holding, a homestead, in sub-lease to A; ) 

- Held, that.the incidents of the tenancy of A were governed by the Bengal Tenancy 
Act and not by the Transfer of Property Act. 

That in the absence of any local custom or usage, the homestead portion of the 
holding was governed by the provisions of the Bengal Tenancy Act precisely in the 
same manner as the portion under actual cultivation, 

_ Babu Ram Roy v, Mahendra Nath Samanta (1) followed. - 

“The question whether cases of this description are governed by the Bengal Tenancy 
Act or by the Transfer of Property Act, dependson the nature of the original tenancy 
and not on the nature of sub-tenancy with referenoe to a particular piece of land 
within the holding 

_ A lease for nine years in favour of an under-raiyat provided in one portion that 
the sub-tenant could not, at any time, be ejected from the raiyati holding of the 
landlord, and in another portion, that upon the expiry of the term of the kabuliai, a 
fresh settlement would be made and till a fresh settlement was made the condition of 
the kabudiat would continue in foroe. 

f Held, that the two clauses taken together indicated that the intention of the 
parties was not to have the tenancy terminable upon the expiry of the period of nine 
years; that the lease was permanent and the true intention of the parties was that 
upon the expiration of the first nine years of the tenanoy, a new settlement of rent 
would be made and till such settlement was made, rent would continue to be paid 
at the rate mentioned in the contract Such acontract of tenancy between a 
raiyat and an under-raiyat was valid in law, so far as the contracting parties were 
concerned, 

Tamijuddi v. Asgar (2), Bipin v. Amrita (3) and Manik v. Bani Charan (4) 
followed + 

Basaratulla v, Kasirunnissa (5) doubted. 

Appeal by the Plaintiff. 
Suit for ejectment of an under-raiyat. _ 
The material facts and arguments appear from the judgment. 


Babu Prokas Chandra Majumdar (for Babu Romes Chandra Sen J 
for the Appellant. 
Babu Fyotis Chandra Sarkar (for Moulvi Serajul Islam) for the 


Respondent. 


* Appeal from Appellate Decree No I010 of 1909, against the decree of Babu. 
Jogendra Nath Bose, Subordinate Judge of Noakhali, dated the 20th February, 1909, 
reversing that of Babu Narendra Kumar Mookerjee, Munsiff of Lakhipore, dated the 
11th August, 1908. 

(1) (1904) 8 0. W. N. 454. 
(2) (1908) I. L, R. 36 Cale. 256, 13 O, W. N, 183. (4) (1910) 13 0. L. J. 649. 
(3) (1908; 9 0. L. J. 76. (b) (1906) I1 O, W, N, 190. 


$ See also Gopal v. Eshan (1901), 1 L.R, 29 Cale. 148, Madan v, Jaki (1902) & 
0. W, N. 877 and Arab Ali v, Rachimuddi (19115138 9, L. J. 656—Rep, , 
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The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in a 
suit commenced by him for ejectment of the defendants under section 
49 of the Bengal Tenancy Act on the ground that he held under a lease, 
the term whereof had expired. It appears that three persons, by 
name, Zahiruddi, Abdur Rahim and Samiruddin were tenants of a 
raiyati holding. Sumiruddin transferred his one-third interest in the 
holding to the plaimiff on the 19th May 1898 and took from him a 
sub-lease of the homestead for a term of 9 years. The case for the 
plaintiff is that although the term has expired the defendant has not 
vacated the land. The defendant resists the claim on the ground that 
under the terms of the lease he is entitled to continue in occupation 
even after the expiry of the term thereof. 

The Court of first instance held that the incidents of the tenancy 
were regulated by the provisions of the Bengal Tenancy Act and that 
under section 49 clause (a) the defendant was liable to be evicted. Upon 
appeal the Subordinate Judge has held that the incidents of the 
tenancy are regulated by the provisions of the Transfer of Property Act 
and the defendant is consequently not liable to be ejected. 

In the present appeal it has been contended on behalf of the plain- 
tiff that the view taken by the Subordinate Judge as to the applicabi- 
lity of the provisions of the Transfer of Property Act is erroneous and 
| that the defendant is liable to be ejected under section 49(a) of the 
Bengal Tenancy Act. In our opinion the view taken by the Subordinate 
Judge as to the applicability of the provisions of the Transfer of 
Property Act cannot be supported, but the decree he has made is 
correct and ought to be affirmed. 

The Subordinate Judge has held that the holding which belonged 
to the three persons named was an agricultural holding, and that as 
the defendant has taken a sub-lease only of the homestead portion of 
the holding, the incidents of the sub-tenancy are governend by the 
provisions of the Transfer of Property Act. This position is clearly 
untenable. Section 182 of the Bengal Tenancy Act provides that 
when a raiyat holds his homestead otherwise than as part of his holding 
as a raiyat, the incidents of his tenancy of the homestead shall be 
regulated by local custom or usage; and subject to local custom or 
usage, by the provisions of the Bengal Tenancy Act applicable to land 
held by a raiyat, No suggestion was made by either of the parties to 
the present suit that there was any local custom or usage applicable to 
this matter. Consequently, the homestead portion of the holding is 
governed by the provisions of the Bengal Tenancy Act precisely in the 
Same manner as the portion under actual cultivation. The view we. 
take is supported by the decision in Babu Ram Roy v, Mahendra Nath 
Samanta (1). It was ruled in that case that where the land included 
in the holding of an agricultural raiyat consists partly of gua and 


(1) (1904) 80 W.N 404, - ng 
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partly of homestead lands and the portion which is used as home- 
stead is let out for use as homestead, the under-tenant is an under- 
raiyat within the Bengal Tenancy Act and the provisions of the 
Transfer of Property Act have no application. Mr, Justice Mitra pointed 
out that the Bengal Tenancy Act was passed for the protection of 
raiyats as well as under-raiyats, and if a raiyat holds lands partly 
agricultural and partly homestead, the incidents of the holding will 
regulate the incidents of the sub-lease created by the raiyat. The 
Transfer of Property Act is not applicable to lands used for agricultural 
‘purposes, and in considering whether the one Act or the other would 
apply, we have to look to the nature of the original tenancy and not 
the nature of the sub-tenancy with reference to a particular piece of 
land within the holding. If the contrary view were maintained, 
considerable anomaly might result. It follows, therefore, that the 
incidents of the tenancy of the defendant must be determined with 
reference to the provisions of the Bengal Tenancy Act. 


Now it has been argued on behalf of the plaintiff that as the 
sub-lease of the 19th May 1908 was for a period of nine years he is entitled 
to eject the defendant upon the expiry of the term. This contention 
however is not supported by the terms of the written instrument. 
The lease provides in one portion that the sub-tenant could not, at 
any time, be ejected from the raiyati holding of the landlord. In 
another portion, it provides that upon the expiry of the term of the 
kabuliat, a fresh settlement would be made, and till a fresh settlement ` 
was made the condition of the #abuliat would continue in force. 
These two clauses taken together plainly indicate that the intention 
of the parties was not to have the tenancy terminable upon the expiry 
of the period of nine years. The lease, in fact, was permanent ; the true 
intention of the parties was that upon the expiration of the first nine, 
years of the tenancy, a new settlement of rent would be made, and till, 
such settlement was made, rent would continue to be paid at the rate 
mentioned in the contract. That a contract of tenancy of this 
description between a raiyat and an under-raiyat is valid in law, so far: 
as the contracting parties are concerned, cannot be disputed in view 
of the decisions of this Court in the cases of Zamyuddt v. Asgar 
Flowladar (Ù, Bipin Behari Hatt v. Amrita Lal Bhattacharj? (2), 
and Manik Borat v. Bani Charan Mandal (3). The contrary view 
taken in Basaratulla v. Kasirunnissa (4) cannot be supported, upon, 
a true interpretation of the terms of section 85 of the Bengal Tenancy 
Act. That decision is inconsistént with at least two previous decisions, 
of this Court * and so far as we have been able to discover it has not been 
followed in any subsequent decision. We may further point out that’ 
the effect of the clause for the grant ofa new lease upon the expiry, 

(1) (1908) I. L, R. 86 Cale 256, 18 0. W. N, 183. (8, (1910, 13 ©. L. J. 649. 
(2) (1908, 9 ©. L, J. 76. (4) (1906) 11 C. W. N. 1 0, 


i See Gopal v. Hshan (1901) I, L, R. 29 Calo, MB and Madan v. Jaki (1992) 6 
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of the term, was to prevent the landlord from seeking to cject the Civil. 


defendant upon the expiry of nine years. This is conclusively shown 1911. 


by the decision of this Court in the case of 4li Mahamad Befari v. = 

i meee Abdul Karim 
Nayan Rajah Bhuta (1), and we are consequently of opinion that -v 
although the incidents of the.tenancy of the defendants are regulated mari i 


by the provisions of the Bengal Tenancy Act, under the terms of 
the contract between the parties, the plaintiff is not entitled to a 
decree for eject ment. 

The result is that the decree made by the Subordinate Judge is 
affirmed, but not on the grounds stated by him, and the appeal is 
dismissed with costs. 


A, T, M. Appeal dismissed. 
(1) (1903) 15 ©. L. J. 122. 


Mookerjee, J, 


Before Sir Cecil Brett, Knight, Fudge and Mr. Fustice Carnduff. 


BHONDI SINGH AND OTHERS CIVIL. 

Ua 1912. 

DOWLAT ROY AND OTHERS.” sya 
February, 28, 


Suit, maintainability —Suit for amending guagment and decreg— Previous Court, of pasa 
competent jurisdiction. 


A suit is not maiatainable in a civil Court for amending the judgment and decree 
previously passed in a suit between the same parties by another civil Qourt of 
competent jurisdiction, on the ground that a mistake had been made by the Judge 


of the previous Court in his judgment and decree. 
Appeal by the Defendants. 
Suit for amending judgment and decree of a civil Court. 
The material facts and arguments appear from the judgment. 
Babu Bepin Behary Ghose for the Appellants. 
Babus Mohendra Nath Roy and Rajendra Chandra Guha fot the 
Respondents. 
— The judgment of the Court was as follows : 


“In the present appeal, the only point which has been raised on 
behalf of the appellants is whether a suit lies in the civil Court for 
the purpose of amending a judgment and decree previously passed 
in a suit between the same parties by another civil Court, on the 
ground that a mistake had been made by the Judge of the previous 
Court in his judgment and decree. The facts of the original suit 
which in this case it is said was incorrectly decided are that the present 
defendants brought a suit against the plaintiffs to recover the rent 
of their holding for a certain number of years. The defendants in 
that suit, (who are the plaintiffs in the present suit), raised objections 
on the grounds that the area stated in the plaint was wrongly’ given’ 
and that the rate of rent claimed was incorrect. They further pleaded 


* Appeal from Appellate Decree No, 884 of 1909, against the decree of Babu 
Jogendra Nath Mitter, Additional, Subordinate Judge of Monghyr, dated the 25th 
January, 1909, reversing that of Babu Sashi Bhusan Banerjee, Munsiff, lst Court, at 
Beguserai, dated the 21st September, 1903, - es, 
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Civil, payment. While that suit was in progress, a survey and settlement 
1912, Ofrights was held in the mouzah and the result of that was that a 
regular civil suit was instituted between the parties to the rent suit for 
ù the determination or adjustment of the area of the holding and the 
Dowlat Roy. rate of rent. In consequence, when the rent suit came on for trial, 
© ~~, both parties agreed that, so far as that suit was concerned, the questions 
what was the correct area and the yearly rent should be left open: 
and the only issue which the Court decided was whether the defen- 
dants, the present plaintiffs, had paid their rents for the years in suit or 
not. The Court found that the payment had not been proved and gave 
a decree to the plaintiffs for the full amount claimed in that suit. It 
appears that afterwards there was an application made under section 206 
of the Code of Civil Procedure, 1882 for rectification of the decree that 
application was, however dismissed as the decree was found to be in -- 
accordance with the terms of the judgment. In that application, it was 
alleged that the suit had been decreed in favour of the plaintiffs for 
recovery of rent from the tenants at the jama admitted by them, and 
not at the rent claimed as given by the decree. No proceedings were 
» taken to set aside that judgment and decree and no appeal was 
preferred against the decision of the Court in that rent suit. The 
present suit has been instituted by the tenants, the defendants in that 
‘case, alleging that the Court which decided the rent suit was wrong in 
giving the plaintiffs a decree for the full amount claimed instead of 
giving them a decree for rent at the amount admitted by them 
(defendants) and praying that the judgment and decree in the rent suit 
might be rectified. 

The Court of first instance held that the suit was not maintainable 
and dismissed it. On appeal, the lower appellate Court has held that 
the suit is maintainable and has set aside the judgment and decree of 
the Court of first instance and has decreed the suit. The defendants int 
the present-suit have now appealed. ~ 

i ‘Tn support of the appellants’ contention that the present suit would 
not lie, the learned vakil who appears on their behalf has placed reliance 
on the decision of this Court in the case of Chand Mea v. Srimat? 
Asima Banu (1). The learned Judges who decided that case took into 
consideration the previous decisions of this court in the case of 
Fogeswar Atha vw. Ganga Bishun >Ghattack. (2\ Reference has also: 
been made on behalf of the appellants to a decision of this Court in the: 
case of Sadho Misser v. Golab Singh. (3) These cases have also been; 
referred to by the lower appellate Court in its judgment. The learned- 
Subordinate: Judge holds that the case of Fogeswar Atha (2) supports; 
the view that the present suit would lie and he goes on to say that. 
the decision in Chand Mea v. Srimati Asima Banu (1) approves’ of: 
that ruling. . 


JAN (1906) 10 0, W, N. 1024, (2) (190!; 8 O, W. N. 478, l 
(3) (1 897, 8 Q W, N, 375, y te 
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The case for the plaintiffs in the present suit was that, when the O1vII, 
rent suit was decided, they were under the impression that a decree 1912, 
had been granted at the yearly rent admitted by them and that they 
were not aware that it had been decreed at the higher rate until i 
execution was taken out against them. They then applied under Dowlat Roy, 
section 206 of the Old Code of Civil Procedure and, when that appli- ~ 
cation was rejected, it was too late to apply under section 623 of the 
Code of Civil Procedure, 1882 for a review of judgment or to appeal 
and, in consequence, no application was made and no appeal was 
preferred. There can be no doubt that the Judge who tried the suit, 
for rent had jurisdiction to pass the decree which he passed in that 
suit and there can also be no doubt that, if the defendants were of 

“opinion that the decree was wrong by reason of a mistake or any 
other cause, the proper remedy open to them was by an application 
for review or by an appeal. Admittedly, neither of these remedies 
was adopted and the only excuse offered for their failure is that the 
defendants, after the decree had been passed against them, did not = 
think it necessary to ascertain what the terms of the decree were. 
and did not discover that a decree for the full amount claimed had 
been passed against them until the execution was taken out. In our 
opinion, such an excuse sufficient to explain their failure to adopt the 
remedies open to the present plaintiffs for correcting the judgment 
and decree. The learned Judges who disposed of the case of Chand 
Mea v. Srimati Asima Banu (1) in discussing the previous case of 
Fogeswar Atha v. Ganga Bishun Ghattack (2) in which it was held 
that a suit {lies in a civil Court for rectifying a mistake in a decree 
pointed out that the facts of that case were peculiar. In that case, 
the Court of first instance under the influence of a mistake due to 
the misdescription of a certain property made a decree which it had 

~no authority to make and, the learned Judges did not dispute the 
correctness of the decision that a suit would lie for the purpose of 
correcting that mistake. At the same time, they held in the case 
before them that it could not be broadly laid down that any error in a 
decree made by a Court might be challenged by a separate suit. We 
think the -principle which they adopted is one which we should in 
this case follow. They then held that the suit could not be maintained 
because the decree in the previous suit which it was sought to set aside 
was one which the Court had jurisdiction and authority to make. In 
the present case, there can be no doubt whatever that the Court which 
decided the suit for the recovery of rent had full jurisdiction and 
authority to give a decree for the full amount claimed by the plaintiffs. 

It is impossible for us now to say what were the circumstances under 

which the decree was granted inthe rent suit and therefore, in the 

present appeal. We hold that, as the Court of first instance. had. 

authority and jurisdiction to make, the decree which it made, and as 
(1) (1906) 100, W. N. 1024, (2) (1904, SO, W. N, 478, 
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the judgment-debtors under that decree failed to adopt the remedies 
open to them under the law, the present suit is not maintainable. This 
view also appears to find support from the remarks made by their 
Lordships of the Privy Council in the case of Srignpal v. Pirthi 


-Singh (1). 


The result, therefore, is that this appeal is decreed, the judgment 
and decree of the lower appellate Court are set aside and those of the 
Court of first instance restored with costs in this and the lower appel- 
late Court. 

A. T. M. : Appeal allowed. 
(1) (1902) 6 C. W. N. 889 (896). 





Before Mr. Fustice Mookersee ana Mr. Fustice Carnduf. 
RAGHUNATH PROSAD 


v 
KASHI PROSAD.* 


Decree, ceseution af—Civil Procedure Code ( Act V of 1908), See. 48—' Fraud '— Parties 
if can entend the period mentiuned in Sec 48 by agreement, 

Section 48, sub-section (2), cl. (a) of the Code of Civil Procedure requires not 
only that there should be fraud on the part of the judgment-debtor, but also that the 
fraud should be of such a character as to prevent the decree-holder from proceeding’ 
With exeoution of the decree. 

The term ‘fraud’ as used in cl. fa} of sub-section (2) of section 48 of the Code 
of Civil Procedure is used in a wider sense than that in which it is generally used 
in English Law. 

The following facts could not be treated as constituting ‘fraud’ on the part of the 
judgment-debtor : (1) the judgment-debtor's taking objeation under sections 244 and 
311 of the Code of Civil Procedure (1882), which objection was found unsustainable : 
(2) institution of asuit by a person claiming title to the property on the foot of a 
mortgage, which suit ultimately proved unsuccessful : and (3) a suit instituted by the- 
decree-holder under section 283 of the Code of Civil Procedure (1882), who purchased 
a house in execution of the decree, after the objection of the purchaser of the same 
property from the judgment-debtor had been allowed and which suit was afterwards 
sticcessful. 

It isnot open toa deoree-holder and a judgment-debtor by any agreement to 
extend the period prescribed by section 48 of the Code of Civil Procedure (1908), 


Kristo Komul v. Huree Sirdar (1) referred to. 
‘Appeal by the judgment-debtors. 
Application for execution of decree. 
The material facts and arguments appear from the judgment. 
Moulot Muhammad Mustafa Khan for the Appellants. 
Babus Umakali Mukerjee and Monmotho Nath MUREN ER for the 
Respondent: 
+ Appeal from Original Order No. 147 of 1911, against the order of Babu Tarak 
Nath Dutt, Subordinate Judge of Patna, dated the 16th March, 1911. f 
l (1) (1569; 18 W, R. 44. 


Vou. XVI / HIGH COURT, 


- The judgment of the Court was delivered by 


“ Mookerjee J.—This appeal is directed against an order by which 
the Court below has allowed execution to proceed on the basis of a 
decree for money made on the 18th August 1897 against three persons 
by name Ram Prosad, Thakur Prosad and Raghunath Prosad. Ram 
Prosad died on the 1st April 1903 and Thakur Prosad on the 13th 
February 1910. An application was made on the 1st September 1910 
and was met at once with the objection that no order for execution 
could .be made on the basis thereof under section 48 of the 
Code of Civil Procedure of 1908. The Subordinate Judge has overruled 
the objection and has held that the case is covered by sub- 
section (2), clause (a), of section 48. The judgment-debtor has 
now appealed to this Court, and on his behalf, it has been 
argued that the view taken by the Subordinate Judge is 
manifestly erroneous. 

Section 48 provides that where an application to execute 
a decree not being a decree granting an injunction has been 
made, no order for the execution of the same decree shall be made 
upon any fresh application presented after the expiration of twelve 
years from one of two dates, namely, frs, the date of the decree sought 
to be executed ; and secondly, the date of default in making payment 
where the decree or any subsequent order directs any payment of 
money to be made at a certain date or at recurring periods: Sub- 
section (2) lays down that nothing in the section shall be deemed to 
preclude the Court from ordering the execution of a decree upon an 
application presented after the expiration of the term of twelve years, 
where the judgment-debtor has, by fraud or force, prevented the 
execution of the decree at some time within twelve years immediately 
before the date of the application. In view of the date ofthe decree 
` and the date of the present application for execution which, it is not 
suggested, is in continuation of any previous application, it is manifest 
that the objection under section 48 is prima facie well-founded. 

In the Court below the decree-holders attempted to bring the case 
Within clause (a) of sub-section (2), and the Subordinate Judge has held 
that the decree-holders were prevented by fraud from executing the 
decree at sometime within 12 years immediately before the date of the 
present application. He has relied upon three circumstances in 
support of his view that there was fraud on the part of the judgment- 
debtors of the description mentioned in*the section. He has pointed 
Out in the first place that after the properties of the judgment-debtors 
had been sold in execution of this very decree on the 18th June 1898, 
they took objection to the validity of the sale under sections 244 and 311 
of the’ Code of Civil Procedure of 1882. The objection was disallowed 


on the 4th April 1899, and an appeal was preferred to this Court but 


was ultimately dismissed on the 22nd February 1901. The Subordi- 
nate Judge appears to have thought that as the objection of the 
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judgment-debtors to the validity of the sale ultimately proved unsuccess- 
ful, their conduct must be deemed fraudulent. The second circumstance 
upon which the Subordinate Judge relies is the fact of the institution 
of a suit by one Mukunda Bibi who claimed title to the property on 
the foot of a mortgage dated the 27th’ January 1897. The suit 
instituted by her ultimately proved unsuccessful and was dismissed 
on tle 17th May 1902. The Subordinate Judge is of opinion that this 
suit was instituted by Mukunda Bibi at the instance of the judgment: 
debtors who had created in her favour a fictitious mortgage. The 
third circumstance upon which the Subordinate Judge relies is the 
institution of a suit against one Radha Krishna in respect of a house 
which was sold in August 1903, After the decree-holder had pur- 
chased this property, Radha Krishna preferred a claim which was 
allowed on the sth September 1909. The decree-holder as purchaser 
instituted a suit for declaration of title, which was decreed on the rsth 
November 1906. An appeal preferred against that decree was 
dismissed on the 17th May 1907, 

In our opinion, none of the three circumstances upon which the 
Subordinate Judge has relied in support of his view is sufficient to show 
that there was fraud on the part of the judgment-debtors within the 
meaning of section 48 of the Code of Civil Procedure. It is worthy of note, 
the first place, that the objection which was taken by the judgment- 
debtors was to the validity of an execution sale or of the title acquired 
by the decree-holder as purchaser. In other words, the decree-holder 
had to face an objection by the judgment-debtors, not in his character as 
decree-holder but in his character as an execution-purchaser. In the 
second place, it is obvious that the objection, whether groundless or 
well-founded, could not stand in the way of further execution of the 
decree. There was nothing to prevent the decree-holder from procee- 
ding with further execution during the pendency of the investigation 
into the validity of the objection. Indeed, the history of the litigation 
shows that the decree-holder did proceed to execute the decree not- 
withstanding the proceedings for enquiry into the objections mentioned. 
Section 48 requires not only that there should be fraud on the part of the 
judgment-debtor, but also that the fraud should be of such a character 
as to prevent the decree-holder from proceeding with execution of the 
decree; that this is essential is shown by the decision in Seska Chalam 
Chetti x. Rajam Chetty (1). 

_ The only question, whieh remains is, whether the circumstances 
mentioned by the Subordinate Judge can be treated as constituting 
fraud on the part of the judgment-debtor. The term “ fraud” as used in 
section 48 is not defined inthe Code. But the learned Judges of the 
Madras High Court pointed out in the ease of Pattakara v. Ramasami 
Chetty (2) that the term ‘fraud’ in that section should be interpreted in, 
a wider- sense than that in which it is generally used in English law. 
_ (1) (1898) 8, M, D. J, 208, (2) (1888) T. L R, 6 Mad 865. 
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Tnis view has been adopted in subsequent decisions and it has been 
ruled that where the judgment-debtor has eluded arrest in execution of 
the decree or has prevented the execution of attachment processes, his 
conduct is fraudulent within the meaning of. section 48: Bhagu Fetha 
v. Malek Bawasaheb (1), Venkayya v. Raghava Charlu (2), Visalatchi v. 
Swa Sankara (3) and Shamékissen v. Damar Kumari. (4). Itis not 
necessary for us to consider whether some of these decisions, upon 
their special facts, may not be open to legitimate comment. The 
true rule appears to have been laid down by the learned Judges of the 
Allahabad High Court in Beut Prasad v. Kashi Nath (5) where it was 
held that when a judgment-debtor keeps out of the way when warrants 
are issued for his arrest and puts in false objections in bad faith and 
thereby dishonestly evades payment of money justly due to the decree- 
holder. and determines to take advantage of the delay, which he has 
dishonestly and fraudulently created, when an application for execution 
is made beyond 12 years from the date of the decree, the execution of 
the decree is not barred. In the case before us it is impossible to hold 
that the conduct of the judgment-debtor was such as to prevent the 
decree-holders by fraud from proceeding with execution of their decree. 
The inference therefore follows that the grounds upon which the 
decision of the Subordinate Judge is based cannot be supported. 

The learned vakil for the decree-holder has next endeavoured to 
support the order of the Subordinate Judge on adifferent ground. He 
has contended in substance that the case falls within clause (4) of 
sub-section I of section 48. That clause provides that 12 years may be 
taken to commence from the date of default in making a payment 
of money where the decree, or any subsequent order directs any 
payment of money to be made at a certain date or at recurring periods. 
Tne learned vakil has, in this connection, invited our attention to an 
order made by this Court on the 7th April 1908 in the course of 
proceedings in execution of this very decree. It appears that Thakur 
Prosad, one of the judgment-debtors, had on a previous occasion agreed 
to pay Ks Io every month towards the satisfaction of the. decree, 
Subsequently the position of Thakur Prosad in life improved and the 
decree-holder contended that he ought to be compelled to pay a larger 
sum. The result was that this Court directed Thakur Prosad to pay 
Rs 25 every month. The order of the Court was in these terms ; 
“ The judgment-debtor appellant (Thakur Prosad) will pay to the decree. 
holder respondent Rs 25 in satisfaction ofthe balance of the decretal 
amount with costs from this date until the whole amount is paid off, 
The amount must be paid by the 12th of each month. The appellant 
will pay the respondent the costs of this Court. In defaulc of payment 
of any one instalment, the whole of the balance of the decretal amount 
” (1) (1885) I. L. R. 9 Bom 318. ~ (8) (1881) I, L. R. 4° Mad, 292, 

(2) (1899) I. L, R. 22 Mad 320, ` (4) (1906) 11 O, W, N, 440, 

(5, (1909) GAN L J. 401, 
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will become due.” It may be conceded that this order is an order of 
the description contemplated by clause (4) of sub-section (1) of 
section 48, inasmuch as it directs the payment of money at a certain 
date or at recurring periods. But the question still remains, whether 
the present application for execution of the decree is made within 
12 years from the date of default in making the payment directed. 
Now, it is obvious that there has been no default by Thakur Prosad in 
carrying ‘out this order, because it is conceded that up to the 13th 
February, 1910, when Thakur Prosad died he had regularly made the. 
payments on the dates prescribed. But it is contended by the learned 
vakil for the respondent that default was made by the other judgment- 
debtors Raghunath Prosad and the sons of Thakur Prosad after his 
death. In our opinion, this argument is based upon the fallacy that 
the undertaking to make the payment was not by Thakur Prosad 
personally but by him as the representative of the family to which he 
himself and the other judgment-debtors belonged. But the other 
judgment-debtors were not even parties to the appeal in which this 
order was made, and there is no room for controversy, in our opinion, - 
that the undertaking was by Thakur Prosad alone and that there was 
no default, from the date whereof the decree-holder is entitled to claim 
the benefit of clause (b) of sub-section (1) of section 48. 

The learned vakil for the respondent has finally suggested that fie 
decree which he was seeking to execute was not the original decree, but 
the order of this Court made on the 7th April, 1908. This .contention 
also is clearly unfounded. It was not the intention of this Court: 
to supersede the original decree. The order of this Court merely 
determined the mode of payment for jhe satisfaction of that decree, 
We are further of opinion that it was not open to the decree-holder 
and the judgment-debtor by any agreement to extend the period 
prescribed by section 48 of the Code. In support of this proposition, 
we may refer to the judgment of Sir Barnes-Peacock in Kristo Komul 
Singh v, Huree Sirdar (1), where the learned Chief Justice observed as. 
follows: ‘ The Court of execution has no power to alter the decree of 
the Court which passed it and the parties cannot alter the law ora 
decree of Court even by consent. A man may bind himself not to 
execute a decree of Court within a certain period, but he cannot by: 
b nding himself not to execute the decree for a certain period, : add to. 
the time which the law allows him to execute it.” In ow: opinion, it- 
was not open to the decree-holder to claim an extension of the 
time prescribed by section 48 by virtue of the arrangement which was 
made on the. 7th April, 1908. The learned vakil for the respondent 
has in conclusion urged that the case is very hard and that the decree-, 
holder now finds himself in this difficulty because he consented to, 
accept payment from the judgment-debtor by instalments. But it is 
incumbent on us to remember, that, as was observed by Lord Campbell 
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in Zhe Hast India Company v. Cait Churn Pal (1), it is the duty of all 
Courts of justice to take care for the general good of the community, 
that hard cases do not make bad law. 

. - The result, therefore, is that this appeal must be allowed and the 
order of the Court below discharge]. The appellant is entitled to his 
costs both in this Court and in the Court below. We assess the hearing 
fee in this Court at two gold mohurs. 

AT. M. Appeal allowed. 

(1) (1849) 6 M. LA, 43 (69). 





Before Mr. Fustice Stephen and Mr. Fustice D. Chatterjee, 
GOLMAHOMED, alias, GOLAM HOSSAIN 


v, 
ABDUL JABBAR." 

Appeal—Dismissal of appeal for non-filing of notice—Application for re-admission— 
Civil Procedure Code (Act V of 1908), O. 41 Rr 18, 19, O. 43 R, 1 Sub-R (1), 
The appellant filed an appeal and deposited the talabana, When the case came on 

for hearing, netice was not filed and the appeal was dismissed. An application for 

re-admission of appeal was then filed, but was also dismissed : 

Held, that the order of dismissal being not under Order 41 Rule 18 of the Code 
of Civil Procedure, was wrong and the application for re-admission ought to have 
been granted, 

As the application for re-admission of appeal was under Order 41 Rule 19, an 
appeal againstt hat order lay under Order 43 Rule I Sub-Rule (1) of the Cade of Civil 
Procedure, 

Appeal by the Petitioner. 

Application for re-admission of appeal. 

The material facts and arguments appear from the judgment. 

Babu Probodh Kumar Das for the Appellant. 

Babus Satis Chunder Ghose and Lalit Mohon Banerji for the 

Respondent. 

The judgment of the Court was as follows : 


In this case the appellant filed an appeal in the Court below on 
the znd of February 1910 and at the same time he deposited the 
talabana. On the 2nd March 19190, the case came on for hearing 
and notice was not filed and the appeal was dismissed. This presum- 
ably was a notice which the appellant was required to file by the circular 
orders in the Court in order that processes might be issued. The 
dismissal of the appeal, apparently, was under Order 41 Rule 18, Civil 
Procedure Code, which does not apply to the present case as the 
Talabana had been deposited. The result is that the dismissal of the 
appeal on the 2nd March was wrong ; consequently when the matter 
came up on an application for re-admission, on the 18th March, re- 
admission ought to have been allowed. It was in fact refused on the 


® Appeal from Original Order No. 295 of 1910, against the order of W. 8. Coutts, 
Esq, Distriot Judge of Chittagong, dated the 18th March, 1910, j 
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ground that notice had not been filed though that was perhaps through 
the fault of the party. We cannot hold thatthe Judge in this matter 
exercised his discretion rightly, but.as the order of the 2nd of March 
was wrong, the application for re-admission ought to have been granted, 

It is objected that there is no appeal in this case. Taking the 
order to have been one under Rule 18 Order 41, the application for 
re-admission was one under Order 41 Rule 19, Civil Procedure Code ; 
consequently there is an appeal under Order 43 Rule 1 Sub-section (1) 
Civil Procedure Code, In any case there is an application for the 
exercise of our rivisional powers, 

The result is that the orders of the znd March and 18th March 1910 
are set aside and we direct that the appeal do proceed according to law. 

We make no order as to costs in this appeal. 
A. T. M, Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr, Justice Carnduf. 
MOHAMAYA PROSAD SINGH AND OTHERS 


YV. 


RAM KHELAWAN SINGH THAKUR AND OTHERS." 


Malikana—Suit for recovery——How calculated—Burden of prouf—Res judicata— 
Interest on arrears—Limitation Act (XV af 1877), Seh, IZ. Arts. 115, 116— 
Transfer of Property Act (IV of 1882), Seo. 90, decree under, when to be passed, — 

The burden lay on the plaintiff suing for the recovery of malikana, in the first 
instance, to prove „the amount of the assets of the estate with reference to which, 
malikana was to be calculated. The burden was discharged on the production of a 
judgment in the previous litigation between the parties in which it was determined, 
The onus then shifted upon the defendant to establish that since the date of the 
decision aforesaid the condition of the property had deteriorated and that the assets at 
the time of the subsequent litigation were smaller "than the assets at the time of the 
previous litigation between the parties, 

Where in a previous litigation between the parties it was decided that in deter- 
mining the net assets upon which malikana was to be calculated, the Government 
revenue ard the cesses were not to be deducted from the gross income of the estate, 
the decision operated as res judicata in the subsequent litigation between the parties 
as it was a decision upon a mixed question of fact and law. 

Even though the claim of the plaintiff was limited to interest on the arrears of 
malikana which was not recoverable either under a contract or under the provisions 
of the Interest Act, it was open to the Court to make a decree for damages for wrongful 
detention of his money. 

Chhujmal Das v. Brijbhukhan Lal (1) referred to. 

The limitation applicable to a claim for damages for wrongfully withholding 
payment of malikana was that provided in Art, 115 or Art, 116 of the Second Schedule 
of the Limitation Act, The plaintiff was entitled to damages upon each annual sum 
in arrear only for three years antecedent to the suit 

A decree under section 90 of the Transfer of Property Act can be made only after 
it has been found upon the sale of the hypothecated properties that the judgment-debt 
has not been satisfied thereby. Till that stage is reached, no question of a personal 
liability arises, Š 

* Appeal from Original Decree. No. 494 of 1908, against the decree of H, E. 
‘Ransom, Esq, District Judge of Darbhanga, dated the 6th J uly, 1908, 

(1) (1995) L. R, 22 L A, moe 
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Appeal by the Defendants. 

Suit for recovery of malikana. 

The material facts and arguments appear from the judgment, 

Babu Soroshi Churn Mitra for the Appellants. 

Moulvi Mahammad Mustafa Khan and Babu Ganes Dui Sigh 
for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against the decree in a 
suit for recovery of a sum of money claimed as mzHkana,. The Court 
below has found that the defendants are liable to pay the walikana 
to the plaintiff and the question of their Hability has not been raised 
in this Court. But the decision of the District Judge has been assailed 
on four grounds; namely, frs/, that the amount of the net assets 
has been fixed at too high a figure; secondly, that the Government 
revenue and the cesses should have been deducted from the assets 
before the melzkanz was calculated ; thzrdly, that the plaintiffs are not 
entitled to claim any sum by way of interest, and, fourthly, that the 
decree as drawn up is not in accordance with the provisions of the 
Transfer of Property Act. 

In support of the first point urged on behalf of the appellant, it has 
been contended that the burden was upon the plaintiffs to establish 
the amount of assets with reference to which malkana had to be 
calculated, that they have not discharged such onus and that the 
defendants have at any rate shown that the income is much less 
than has been adopted by the District Judge as the foundation of his 
judgment. In our opinion there is no force in this contention, 
No doubt the burden lay upon the plaintiffs in the first instance to 
prove the amount of the net assets of the estate. But they discharged 
that burden when they produced the judgment in the previous 
litigation between the parties in which it had been determined that 
the net assets amounted approximately to Rs. 4,000 a year. The 
onus then shifted upon the defendants to establish that since the date 
of the decision in question the condition of the property had 
deteriorated and that the assets at the present time were smaller than 
the assets at the time of the previous litigation between the parties, 
But the learned vakil for the appellant has contended that the 
previous decisions are valueless, as they were based upon ¢etsthana 
papers. It is not open, however, to the appellant to impeach the 
correctness of the decision in the earlier litigation between the 
parties. It must be taken, therefore that at that time the income 
of the property was approximately Rs. 4,000 a year. The question 
next arises whether the defendants have discharged the burden which 
lay upon them to rebut the evidence adduced by the plaintiffs. No. 
doubt, they have produced the survey record which, shews that the, 
amount of rent recoverable from the cultivating raiyats is Rs. 3,342 
a year, This however is by no means conclusive. It appears that 
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there are zerait lands within the estate-and that income is derived 
also from other sources. A patwari was placed in the witness- box 
who swore what the income was as derived from those sources.’ But 
he admitted that there were collection papers which were not 
produced. We are not prepared to place implicit reliance upon the 
figures given by the patwari; and, in the absence of the collection 
papers, which admittedly existed but were withheld for some 
unexplained reason, the defendants have not been able to rebut the 
evidence produced by the plaintiffs. The conclusion, therefore, 
follows that the decision of the District Judge upon this part of tag: 
case carinot be successfully attacked. 

In so far as the second point urged by the appellants is concerned, 
it has been argued that in order to determine the net assets upon 
which malikana is to be calculated, the Government revenue 'and the 
assets should be deducted from the gross income in addition to the 
collection charges, Here, however, the appellants are in a difficulty. 
In a previous litigation in 1894, this very question was raised, and 
it was then decided that the defendants were not entitled to deduct 
the Government revenue and the cesses from the gross income of the 
estate. But the learned vakil for the appellant has contended 
that the decision was erroneous in law and does not therefore 
operate as ves judicata, It is fairly clear, however, that even if the 
decision be assumed to have been erroneous in law, it was a 
decision upon a mixed question of fact and law and ‘is consequently 
binding as between the parties and their representatives in interest. 
In that litigation a arwana was produced under which in 1788 
the malikana had been granted. The Subordinate Judge held 
that the effect of this parwana was to show that the plaintiffs 
were entitled to malikana atthe rate of 10 per cent. on the produce 
of the villages; and upon the construction of the parwana in the 
light of the provisions of the Regulations the Subordinate Judge held 
that the defendants were entitled to deduct nothing beyond the 
collection charges from the gross proceeds. The decision therefore 
in substance related to the effect of the parwana as regulating 
the rights and liabilities of the parties. It is obvious that this is a 
decision on a: mixed question of fact and law; and it cannot be 
disputed that the decision of such a question, even though erro- 
neous, is binding upon the parties and their successors, In support of 
this proposition we need onky refer to the case of Aghore Nath 
Mukerjee v, Kamini Debi (1). The second contention of the. appellant, 
therefore, fails, 

In so far as the third ound urged by the learned vakil for the 
appellant is concerned, it has been argued that the plaintiffs are not 
entitled to claim any sum by -Way of interest on the arrears of 
malikana due, In support of this proposition reliance has been placed 


i (2) (1909) 11 O, Li J. 461, 
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upon the case of Kallur Roy v. Ganga Prosad Singh (1). No doubt 
that case is an authority for the proposition that interest cannot be 


` claimed under the provisions of the Interest Act because the sum 


which the plaintiff seeks to recover is not due under a written ins- 
trument; nor has there been a demand of payment in writing. 
Conseqtiently the plaintiffs are not entitled to the benefit of section 
10f Act XXXII. of 1839. It does not follow, however, that the 
plaintiffs are not entitled to claim any sum by way of damages for 
the detention of the money due to them. It was pointed out by 
their Lordships of the Judicial Committee in the case of Lala 


Court in the case of Fogeshur Bhagat v. Ghanasham Dass (3), that 
even though the claim of the plaintiffs is limited to interest which is 
not recoverable either under a contract or under the provisions of 
the Interest Act, it is open to the Court to make a decree for damages 
for wrongful de‘ention of their money. It is clear, therefore, that 
the plaintiffs are entitled to claim damages in lieu of interest. In 


support of this view, it is sufficient to refer to the case of Mansab Alt 


v. Gulab Chand (4) where the learned Judges relied upon the deci- 
sion of the House of Lords in the case of Cook v. Fowler (5) and 
upon the notes to the case of Mounson v. Redshow (Notes to Saunder's 
Reports Vol. I) (10). The same view has been adopted by this Court in 


- the cases of Gudr? Koer v. Bhubaneswri Coomar Singh (6) and Mott 


Singh v. Ramohart Singh (7). But here a question of some nicety 
arises. If the plaintiffs are not entitled to claim any sum by way of 
interest, is not their claim for damages for twelve years barred in part 
at least by the law of limitation? The learned vakil for the respon- 
dent has suggested that damages should be treated as merely accessory 
to the principal amount due and that they should be treated as 
charged upon immovable property in the same manner as the 
sum due on account of the maékana. In our opinion, this conten- 
tion is fallacious. The plaintiffs become entitled to damages on the 
ground that the sum payable to them as malikana has been 
illegally withheld. The cause of action is entirely different from the 
cause of action for the recovery of makkana. Consequently, it cannot 
be suggested that the same rule of limitation must necessarily apply to 
the claim for recovery of the twosums. In fact, it has been ruled 
in a series of decisions in this Court as well asin Allahabad and Madras, 
amongst which we may mention Mansab Ali v. Gulab Chand (4), 
Sri Niwas Ram Pande v. Udit Narain Misr (8), Badibibi v. Sami 
Pillai (9), Gudri Koer v. Bhubaneswari Coomar Singh (6) and Moti 

(1) (1905) I. L. R. 33 Cale, 998. (6) (1891) I. L, R. 19, Cale. 19, 

(2) (1895) L. R. 22 I. A. 199, 17) (1897) I. L R. 24 Cale. 699, 

(3) (1901) 5 ©.W, N. 356. (8) (1891) I. L R. 13 All. 330, 


(4) (1887) I. L. R. 10 All. 85. {9) (1892) 2 M. L. J. 235. 
(5) (1874) L. R. 7, H. L, 27, (10) (1644) 1 Wons, Saunders 186, 196, 
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Singh v. Ramohari Singh (1), that in cases ofjthis description, the 
limitation applicable is that provided in Art. 115, or Art. 116 of the 
second Schedule of the Limitation Act. We are not unmindful that in 
the peculiar circumstances of the case of Fogeshur Bhagat v. Ghana- 
sham Dass (2) Article 120 was held applicable. But that was a case in 
which the original sum was recoverable under a registered contract and 
consequently it was immaterial whether Art. 116 or Art. 120 was applied. 
In the case. before us, we are clearly of opinion that the plaintiffs are 
entitled to damages upon each annual sum in arrear only for three 
years antecedent to the suit, We may add that in the case of Lala 


. Chhajmal Das v. Brijbhukan Lal (3) where damages were allowed in 


lieu of interest, the question of limitation was neither raised nor consi- 
dered, apparently because the appeal was argued exparte. The third 
ground taken by the appellants must consequently prevail in part. 

In so far as the fourth ground urged by the appellant is concerned, 
it has been contended that the decree has not been properly drawn up, 
and that at this preliminary stage of the suit, no personal decree can 
be made in favour of the plaintiffs in addition to the decree for sale: of 
the hypothecated properties. There is no room for controversy that 
this contention is well-founded. A decree under section 90 of the 
Transfer of Property Act can be made only after it has been found 
upon the sale of the hypothecated properties that the judgment-debt 
has not been satisfied thereby. ‘Till that stage is reached, no question . 
of a personal liability arises. We may point out that the question is 
not one of form but of substance, because so far as the claim for recovery 
of money charged upon immovable property is concerned, the rule of 
limitation is that provided in Art. 132 0f the second Schedule of the 
Limitation Act, whereas in respect of the claim for the enforcement of 
a personal remedy a shorter period of limitation is applicable. The . 
fourth ground, therefore, must prevail. ; 

The result is that this appeal is allowed in part and the decree of 
the District Judge modified. The amount due must be determined on 
the principle here explained and the plaintiffs will have a decree for 
the principal amount claimed together with interest on such sum for 
not more than three years before the suit ; and the clause in the decree 
which allows a personal decree in favour of the plaintiffs will be 
expunged. Upon the sum ascertained to be due on this principle -to 
the plaintiffs at the date of the commencement of the suit, interest will 
run at the rate of 12 per cent. per annum up to the date of this 
judgment and thereafter at the rate of 6 per cent. As the victory has 
been a divided one, there will be no order for costs either in this Court 
or in the Court below. 

A. T. M. i Appeal allowed in part < decree modified. 


(1) (1897) I. L, R. 24 Calc. 699. (2) (1901) 5 C. W, N. 356, 
18) (1894) L, R. 22 I, A. 199, 


Von, XV.) HIGH COURT. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee, 
-~ GOBINDA CHANDRA GANGULY © 
v. 
KAILASH CHANDRA SANYAL. * 


Assessment —Tux— Occupier ‘of building—Naib's occupation— House in Zeminder's 
premises—No payment of rent—Bengal Municipal Act (ILL of 1884 B. C.), See, 85 


Cl. (aj—One holding. 

A, who was a naib of a zemindar, occupied a small house TTR fhe hachari of 
his‘master, In that house, he carried on business on behalf of his master. He did not 
use to pay any rent for that house, He was assessed by the Municipality under sec- 
tion 85 Ol (a) of the Bengal Municipal Act as the occupier of the holding : 

Held, that the Zemindar and not the naib was to be regarded as the occupier and 


liable for payment of the Municipal tax, 
Obiter, A's house and the Zemindar’s kachari house were not one holding for the 


-~“purposes‘of the assessment. ; - 

Appeal by the Defendant. - 

Suit for declaration of illegality of assessment and refund of 
money. 

The material facts and arguments appear from the judgment. 

Babu Tarak Chandra Chakravarty for the Appellant. l 

Babu Gobinda Chandra De Roy for the Respondent. 

The judgment of the Court was delivered by 

Rampini J.—The suit out of which this appeal arises is one 
brought to have it declared that the municipal tax imposed on ‘a 
certain building is illegal and also for a refund of the amount realized 
from thé plaintif as municipal and latrine taxes. 

The facts of the case are these. The Plaintiff is the zat of the 
Maharaja of Mymensingh, and, as such, occupies a small house adjoin- 
ing, the achkari of the Maharaja, The Municipality have assessed him 
with municipal taxes on the ground that the house in which he resides 
and its site form a separate holding from the achkari house belonging 
“to the Maharaja, on which a separate assessment has been made. 

The learned Subordinate Judge has come to the conclusion, frst that 
the -house occupied by the plaintiff and the 4achart house are one hold- 
“ing, and secondly, that the plaintiff is not the occupier of the house in 
which: he resides within the meaning of section 85 of the Municipal 
Act, but that the occupier is the Maharaja of Mymensingh. For these 
reasons he has given the plaintiff a decree. 

“The Chairman of the Bajitpur Municipality now appeals to this 
Court and contends that the Subordinate Judge is wrong on both 
points. ; 

In support of his contention that the Subordinate Judge is wrong 
on the first point, he calls our attention to clause(3) of section 6 of the 
Municipal Act, in which the term “ holding” is defined, and in which 


* Appeal from Appellate Decree No 2462 of 1904, against the decree of Babu Rash 
Behari Bosu, Sudordinate Judge of Mymensingh, dated the 20th J uly 1904, reversing 
that of Babu Saroda Kamar Sen Gupta, Munsiff, Ist Court, at Bazitpur, dated the 
6th July, 1903. 
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it is also said that “ provided that where two or more adjoining hold- 


ings form part and parcel of the site or premises of a dwelling-house, 
‘manufactory, ware-house, or place of trade or business, such holdings 


shall be deemed to be one holding for the purposes of this Act other 
than those mentioned in clause (2) of section eighty-five.” Now, it is 
pointed out that the assessment which is disputed in this suit has been 
made under clause (a) of section 85, and that, therefore, the learned 
Subordinate Judge, in coming to the conclusion that the plaintiff’s 


house and the 4achar¢ house of the Maharaja are one holding, has 


fallen into a mistake. They may be one holding for purposes other 
than those mentioned in clause (a) of section 85; but they are not 
one holding for the purposes of the assessment which has been made in 
this suit. A 

We think that this contention has considerable force. But it is 
unnecessary for us to come to any definite finding on this point, 
because we think that the decision of the Subordinate Judge on the 
second point, which is impugned on this appeal, is right. The -Subor- 
dinate Judge has held that the plaintiff is not the occupier of the 
house in question, because he is only the za@zé of the-Maharaja and is 
residing in it in his capacity of servant of the Maharaja. He does not 
pay any rent for the house and is not a permanent occupier but can be 


‘removed at the Maharaja’s pleasure. We therefore think that the 
‘Subordinate Judge has rightly held that the occupier of the house is 


the Maharaja, and not the plaintiff. That being so, the decision of the 
learned Subordinate Judge, in our opinion, upon the whole is right ; 
and we dismiss this appeal with costs. 


ALT. M. Appeal dismissed. 
CIVIL RULE. 
`- Before Mr. Fustice Mookerjee and Mr. Fusiice Coxe. = 
KAMINI DEBI 
v. 


KHETTER MOHAN GANGULY.*t 
Legal Practitioners Act (XVIII of 1879), See, 28—Suit against pleader—Pleader, if 
can set off amount due for his fees—Agreement not in writing and not filed, 

An agreement entered into by a pleader with his client respecting his fees, not 
made in writing nor filed within 15 days in Court, is invalid under section 28 -of the 
Legal Practitioners Act. Such an agreement can neither be enforced by the pleader 
nor set up in defence to a claim hy the client for recovery of money in the hands cf 
his pleader. 

Sarat Chunder vy. Chundra Kanta (1) followed, 


* Civil Rule No 1944 of 1910, against the decision of Babu Kanti Chandra 
aie Small Cause Court Judge of Hooghly, dated the 2nd February, 1910. 


` This case was subsequently heard in the presence of the opposite party—sce 


15 U, L. J. 660, 15 0. W. N, 68t— Rep, | 


(1) (1898) I. L. R, 25 Calo, 806, 


pad 


Vor. XV] HIGH COURT, 


Petition for revision under section 25 of the Provincial Snill Cause 
Courts Act by the Plaintiff. 

Suit to recover money, which the defendant, her pleader, had with- 
drawn from Court. 

The material facts and arguments appear from the judgment. 

Babu Probodh Chandra Roy for the Petitioner, 

No one appeared for the Opposite Party. 

The judgment of the Court was delivered by. 

Mookerjee J.—We are invited in this Rule to set aside the 
judgment and decree of the Court of Small Causes at H joghly, in a 
suit commenced by the petitioner torecover money which the defen- 
dant, her pleader, had withdrawn from Court. It was not denied on 
behalf of the defendant that he had withdrawn the money which had 
been deposited ın Court by the Plaintiff; but he resisted the claim on 
the ground that he was entitled to retain the sum withdrawn as he had 
a lien upon the money to the extent of one hundred rupees for legal 
fees due under an agreement for professional services rendered. 
Evidence was given in support of the alleged agreement and the learned 
Small Cause Court Judge came to the conclusion that the Plaintiff was 


not entitled to recover anything as the defendant had rightly appro- ` 


priated the money withdrawn by him. On behalf of the Plaintiff this 
position has been assailed on the ground that the agreement set up by 
the defendant was not enforceable under section 28 of the Legal 
Practitioners Act of 1879. In support of this view reliance has been 
placed upon the decision in Sarat Chunder Roy Chowdhry v. Chundra 
Kanta Roy (1). Section 28 provides that no agreement entered into by 
any pleader with any person retaining or employing him, respecting 
the amount and manner of payment for the whole or any part of any 
past or future services, fees, charges or disbursements in respect of 
business done or to be done by such pleader shall be valid, unless it is 
made in writing signed by such person, and is, within 15 days from the 
day on which it is executed, filed in the District Court or in some 
Court in which some portion of the business in respect of which it has 
been executed has been or is to be done. In the case before us, the 
alleged agreement was not made in writing nor was it filed within 15 
days in Court ; it is consequently invalid. It is obvious therefore that 
if the defendant had sued to enforce the agreement the claim would 
have been disallowed under section 28 of the Legal Practitioners Act. 
The question, therefore, arises, ifit makes any substantial difference 


in principle, in a case of this deseription, whether such agreement is 


sought to be enforced by the pleader as plaintiff or whether it is set up 
by him as defendant in a suit brought by the client. In our opinion, 
‘the answer ought to be in the negative. We may add that the view 
taken by this Court in Sarat Chunder v. Chundra Kanta (1), has been 


‘ f (1) (1898) I. L, R, 25 Oale. 805. 
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followed in Raghunath Saran ~v. Sri Ram (1) and Subba Pillai v, 
Ramasamt Ayyar (2), although these decisions seem to go further and 
to hold that the pleader may be entitled to claim reasonable remunera- 
tion. Whether this latter view is correct or not is a question which 
does not require examination now, because the defendant did not ask 
in the Court below to be allowed a set-off on account of reasonable 


Mooherjee, J, remuneration for services rendered, possibly because if he had asked 


CHIMINAL, 


1912. 


“aana? 


March, 8, 


to be allowed a set off of an unascertained sum against the specific 
amount claimed by the plaintiff, the Court might have refused’to enter- 
tain it. l 

The result is that the Rule is mide absolute and the decree of the 
Court below set aside. The suit will stand decreed with costs both in 
this Court and in the Court below. We assess the hearing fee in this 
Court at one gold mohur. 


A, T.M. Rule made absolute. 
(0) (1906; T. L. B 23 All 763. (2) (1903) L. L. R. 27 Mad. 612. 





CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin, 
PRIYA NATH BISAI AND ANOTHER 
v, 
KING-EMPEROR." 
Bengal Excise, Act (V of 1909 B.C.), Secs. 64, 56— Misjoinder of charges—Oriminal 

Procedure Code (Act V of 1898), Sees, 234, 235(2), 239—Abettor —Accomplice, - 

Obiter, A licensed vendor who is punishable by implication under section 56 of 
the Bengal Excise Act can be tried together with his agent who commits the offence. 
The’ case is one of abetment by implication, and section 239 of the Code of Criminal 
Procedure allows an abettor to be tried in the same trial as the principal. 

Where a person was convicted of a different offence before a trial and he had 
nothing to gain or lose by the evidence he gave in Court, he could not be said to be an 
accomplice in law. Other persons who were directly concerned in the crime as 
principals might be considered as accomplices, even though. convicted, 

Application for Revision. 

The petitioners were convicted under sections 46 and 54 of the 
Bengal Excise Act and were sentenced each to pay a fine of Rs. 100, 
or in default to undergo rigorous imprisonment for two months. 

Mr. H. N.. Sen and Babu Hirendra Nath Gangooly for the 
Petitioners. 

Mr, Orr for the Crown. ° 

The judgment of the Court was as follows : | 

This wasa Rule calling on the Deputy Commissioner of Singhbhoom l 
to show cause why the conviction and sentence passed on the 

* Criminal Revision No. 212 of 1912, against the order of the Deputy Magistrate of 
Singhbhum, dated the 19th September, 1911, and a reference of which order to the 


High Court for revision was rejected by the Sessions Judge of Manbhum, dated the 
g2ad November, 1911, 


i a 


— 


You, XV.) HIGH COURT. 


petitioners should not be set aside or such other order passed as to this 
Court may seem fit on the ground that there was misjoinder of 
charges, and on the further ground that the evidence of the accomplice 
does not seem to be corroborated in any material particular. 

- We are of opinion that the Rule fails in both the grounds. There 
is clearly no misjoinder. The offences of which the petitioners are 
charged are such as fall either within section 46 in the case of No. 1 
read with section 56, or independently in the case of No. 1 within 
section 54. He could not be-convicted under both the sections and 
the fine inflicted was only under one section. 

> As regards the question of whether a licensed vendor who is 
punishable by implication under section 56 can be tried together with 
his agent who commits the offence, we think there is no doubt that 
he can; for the case is one of abetment by implication, and section 
239 clearly allows an abettor to be tried in the same trial as the 
principal. But in this case there is evidence to show that the .accused 
No. 1 is not merely an abettor by implication but the actual abettor, 
inasmuch as the evidence is that the receptacles of each room and 
the boxes in which the offending articles were locked up were so 
locked up by the petitioner No. 1 and that he had carried away the 
key, so that the Excise authorities had to break open the locks in 
order to obtain possession of the offending articles. That makes him 
the actual abettor of any offence which may have been committed in 
respect of the liquor; and he must be considered to be the actual 
offender in respect of the possession of a small copper still which was 
not included in his license. We agree with the Magistrate that it 
does not matter that he had yemoved from it a small screw which will 
have to be adjusted before it can be worked, for that can be adjusted 
at any moment. The words of the section are “uses, keeps, or has 
in his possession any materials, still, utensils, implement or apparatus 
whatsoever for the purpose of manufacturing any excisable article.” 
So much for the question of misjoinder of charges and also for the 
question of the guilt of the petitioners on the charge of manufacturing 
scented liquor. 

The evidence of Sarat Saha who is said to be an accomplice is only 
important on the second part of the charge, namely, the transportation 
of liquor from one outstill area to another. We do not think that 
Sarat can be considered to be an accomplice in law, inasmuch as he 
had been convicted of a different offence before this trial and he had 
nothing to gain or lose by the evidence he gave in Court ; and we 


desire. to draw attention to the dictum of Sir Barnes Peacock in 


Lilahee Buksh, (1) “ where the judges speak of the danger of acting 

upon the uncorroborated evidence of accomplices they refer to the 

evidence of accomplices who are admitted as evidence for the Crown 

in the hope or expectation of pardon.” Ofcourse other persons who 
(1) (1866) 5 W. B. Or, 80, B, L. R. Sup, vol, 459. 
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have beah directly concerned in the crime as princlpals may be still 
considered to be accomplices, even though convicted as was held in the ` 
case of The Queen v. Ram Sodoy Chuckerbutty (1). But in this case 
it appears to us that this man Sarat who was employed as menial 
servant and had been convicted as an instrument used for the. convey- 
ance of this liquor had entirely ceased to be in the position of an 
accomplice witness. But if his evidence did require any corroboration 
there is most ample corroboration on material points on the record,” It 
is proved that he was the servant of the accused No. 2, that he was cons- 
tantly present in the outstill and that day he took the liquor from the 
Railway station and on the previous day the second accused had gone 


with him to the Railway station and purchased a ticket from Chakulia to 


Kharagpur. That seems to us to be corroboration of every material 
particular which was needed. Any further corroboration would ai 
mèan that the evidence of this witness was wholly unnecessary. l 
We therefore think that the conviction is right upon both T 
grounds and that the Rule must be discharged., < 


A. T. M. Rule discharged, : 
(1) (1873) 20 W. R. Cr, 19, 
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Accomplice and Spies, distinction between res aii fa 
There is a distinction between persons who enter into a conspiracy for the 
sole purpose of detecting and betraying it, and others who concur fully in the 
criminal designs for atime and join in their accomplishment, till, from alarm 
or from some other cause, they turn upon their former associates and give 
information against them. These latter persons may be truly called accomplices. 
There is not on the part of such persons an original purpose of discovering the 
secret designs of the conspirators and of disclosing them for the benefit of the 
public, which is the vital element in this class of cases. Pulin Behary 
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517 


251 


A mortgage decree for Rs 661 was made absolute on the the 4th September, 1906. 
An application for execution was made by mistake, for a sum of Rs. 231 and odd annas 
on the 4th September, 1906. One of the judgment-debtors, purchaser of the equity of 
redemption, after mentioning the sum of Rs 231 and odd annas, made certain prayer 


E 


696 THE CALCUTTA LAW JOURNAL. [VoL, XV, 


Acknowledgment—(Cen/d.) 
for realising it, The decree-holder then withdrew his application and subsequently 
made an application for execution on the 24 January, 1910: 

Held, that the decree-holder was entitled to execute his decree for Rs. 231 and odd 
annas against the acknowledging judgment-debtor only ; that the application, as against 
the other judgment-debtors, was barred by limitation. 

An acknowledgment is effectual against the party who makes it. 

Acknowledgment connotes knowledge or consciousness af the burden, one assents 
to bear. $ 

If a definite sum smaller than the sum claimed is named in the acknowledgment, 
only. the sum named is taken out of the statute of limitation. Chandra Kumar 

Dhar v. Ramdin Poddar r 
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mmm 0. 32, R 4 (3) ai se si e - "Big 
rennet, O. At, R 17, Sec, 2 E aya ia 334 
acer roria ; O. 41 R. 22, Sub- R. (1) ae sie. AIS 
an, 0. qi Rr. 18, 19, O. 43 R. I Sub- Ri). aa aa 683 


neice, O, AIR, 19, 18, O. 43 Rit Sub-R. (1) se a. san a 683 
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Act V of 1908—(Conzd.) à 
naa aran, (ON Rar Sub- R Gh Ovar RRAS IO” — n 683 
—an—-———, O, 47, Ro eas eee nn bee 408 
Act IX of 1908, Sec. 14, Sub-sec, (2) see shi i 160 
A enemies em orem Sec. 31 ase wee aad Gees” 466 
ere nena, OCH I, Art 130 ae tee one ie 104 
wan 5 , Sch I. Arts 118,141 iia ae ees Seas 172 
erties Sh I, Arts 141, 118 ‘ai vis a 172 
Act VT IB. C, of 1876, Sec. 78 © ... Ne oe ih 308 
Act IX of 1879 B. C. Sec. 40 a as ae ee 485 
Act IX B. C. of 1880, Secs. 4, 41 es Ni a ‘a 428 
Act IXI of 1884 B.C. Sec. 85, cl (a) wi ER ee, 689 
Act III of 1899 B.C, Sec. 162 wee vee tu sa soo 
ENEE keaiaaa , Sch. IV R. 8, pA e ves 404 
ne amana em, Sch. IM, Rr. 9, 10 (9) Sie Pou si 488 
a et eve, SCH TV, R. 10(9}, 9 sive Py ps 488 
Act VI B. C. of 1908, Secs. 87, 224, 234 wee i sa 145 
— m 87, 234 z e e 45 
mmg nn aeaea DECS, 234, 87, 224 oa = ves 145 
Act V of 1909, B. C. Secs. 54,56 ... wis “a rr 692 
em, Secs, 56, 54 eee Sty es 692 
Act VI B. C. of 1909, Secs. 46,56 = ae jai ji 401 
AA eea ~~, Secs. 56,46 ... a 401 
Adjudication of agen, object of ; see Provincial I E AA Act, sec. 
I5 e I 
Adjustment, certificate sf Appleton! for sued de if can be ienei as z 
one under sec. 258—Fraud—Damages ; see Decree, execution of me * BB 





— of decree—Civil Procedure Code (Act V of 1908) ,O. 21, R, 9, 
Sub-R, (3)—Estoppel. 

An arrangement made by a judgment-debtor with a decree-hglder to the effect that 
if the former make two defaults in the payment of instalment decree, the decree-holder 
should not thereby be entitled, as he otherwise would have been entitled by the 
decree, to realise the whole balance of money, but should only be entitled to sell 
certain estate and should then be debarred from proceeding with the execution of his- 
decree until further default had been made, was an adjustment within the meaning of 
Order 21, Rule 2 of the Code of Civil Procedure and required to be certified to the 
Court. 
Semble: A mere agreement to grant time is an adjustment within the meaning of 
Order 21, R. 2 of the Code of Civil Procedure. 

Sub- Rule (3) of Order 21 of the Code of Civil Procedure is applicable even in the 
case where the decree-holder is guilty of fraud. 

There can be no estoppel against the precise terms of the provision of the 


Code. Sham Lal Chatterjee v Hazarimal Babu 451 
Administering drug without due care and caution ; see Penal Code, sevs. 
302,304 A wee ave 512 
Admission, unqualified, of adek ed aas Express OER a ia hills 
tion; see Debt. ... a 17 
Adopted son in possession for more dhian 12 years = diving vido š ilfe— 
Adverse possession ; see Limitation ae ses ass gi 97 


Adoption—Authority to ndopt—- Words limiting adoption. 
Where bya will the widow was authorised. to adopt and there were no express 
words limiting the powér to one adoption ; - - 
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Adoption—(Conid.) + 
Held: The widow was empowered to make a second adoption -in the event 
of the death of the son first adopted. sani datas Prasad v, Murarilal 
alias Jairaj Bahadur . wees NY 
invalidity of—Omission to sue for delaras Sut by Hindu or 
Mahomedan reversioner for possession after death of Hindu or Mahome.- 
“dan widow—Limitation Act, Sch I. Arts. 118, 141; see Possession, suit for 
m~ of Orphan—Factum valet 
The adoption of an orphan, the brother of the boy giving him | in adoption, 
was considered valid on the doctrine of factum valet: Bhagwat Prasad v, 








Murarila] alias Jairaj Bahadur ig sah A 
under Mahomedan law, if can be made—Inheritance; see Posses- 
sion, suit for gt vai a oe =: ithe ee 


Adverse claim—Right to receive rent: see Rent, assessment of  - 
Adverse possession, acquiring title by-—-Government—Assertion of title. 
to Chur land and occupation through settlement-holder; see Chur land ou, 








during widow’s life ; see Limitation 8 sih ai 
———Equity of, redemption, saga of, by a member i 
mortgage’s joint Hindu family; see Muhammadan Law be ves 
~———+-----—-Possession without payment of rent—Claim as rent- 
free—Denial by landlord —Limitation ; see Rent, assessment of 








Agent for raising loan—Agent’s duty-—~Remuneration; see Brokerage Contract 


for raising loan— Capitalist not ready and willing to advance on terms 
offered by principal—Agent’s remuneration; see Brokerage contract 
if entitled to remuneration—Agent for sale, employed on commission 
—Transaction not completed ; see Brokerage contract ia e 
remuneration—Agent_ for raising a loan—Capitalist not ready and 
willing to advance on terms offered by principal; See Brokerage contract ... 
‘‘ Aggregate Sentence ”Appeal—-Sentence under two sections—~Sen- 
tence to run concurrently ; see Criminal Procedsire Code, sec. 35 cl. (3) «us 
Agreement between pleader and client invalid—Suit by client—Pleader, 
if can claim reasonable remuneration ; see Pleader, suit against Ty) 
between pleader and client-—Fee—Agreement not in writing 
and not filed in Court—Legal Practitioners Act, sec. 28—Agreement, 
if can be enforced—Agreement, if can be set off as defence; see Pleader, suit 














against eee aes tea oon 
for purchase and sale of camovable sper Manueer of 
minor's estate—Purchase, advantageous—Mutuality—Minor, if can get 





-Adopted son in possession for more than .12 years - 


specific performance on attaining majority; see Specific performance cg 





to refer to arbitration of one person—lInsertion of name of 





second person—Submission by parties, effect of ; see Arbitration a 
to re-sell on terms—Sale of jnd ontact to build dwellings 
house—Vendor’s successor failing to act ; see Specific performance wee 


97 


69 
360 


332 


Agreement to sell—Mutual pee iis Sonne money, payment of-——Vendor's 
failure to carry out his contract-—Vendee justified in not paying balance of 


purchase money. 


Defendants agreed to sell to the plaintiff some immovable pay and received 
earnest money. The vendors undertook to shift a door and to put up a fence to 
demarcate the land to be transferred from the land retained. The purchaser under- 
took to pay the balance of the consideration within certain time. The balance was not 


paid within the time as the vendors did not perform their part of the contract : 


- 


` 
` 


+ 
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Agreement to sell—/(Con/d.) 
Held, that the plaintiff was justified in not paying the balance of the 
purchase ‘money, and that he was-entitled to a refund of the earnest money. 


Rasik Lal Karmakar v. Chandra Bhusnan Varma wae ATO 
Amendment of decree, application for—Original Court's decree merged 
in that of appellate Court’s; see Exparte decree... ij we 432 








Written statement—Incousistent defences—A aplication for amend. 
ment, when disallowed. 
It is open to a defendant to include two inconsistent defences in the alternative in 
his original written statement. 
An application to include in the written statement a defence inconsistent with the 
defence originally taken, is not bad. l 
Whether an application to include in the written statement a defence 
inconsistent with the defence originally taken, isto be granted or not, depends 
upon whether the‘application is made in good faith and whether the appli- 
cation is made at such- a late stage of the case that if the prayer be granted, 
the plaintiff may be injured in consequence of the defendant's raising without 
notice a totally different and inconsistent case which the plaintif has not 
sufficient opportunity to meet. Sri ee Behari hal v. APERAR 


Lal lex 439 
Amount = improperly Gee awa KENE A panes Remedy! * Ste 
Partnership, dissolution of a ay Gi Si 204 


Ancestral property, gift of, by sonless father to daughter—Sheikh 
Ausaris of Pathan tribe of Punjab Mahomedan—Custom ; see epee te 


suit for me i sa? 172 
Apostacy, husband’ A PE E Renewal of marriage; see 

Bigamy : iis ii ; vrs 263 
Appeal ‘allowed with costs’ meaning of; see Decree, PAN Aa of eae 658 


— Application by judgment- -debtor to set aside sale—Order dis- 
missing application, if decree— Bengal Tenancy Act, sec. 174; see Execution 
sale, setting aside of ss i nee mn 89 
Chota Nagpur Tenancy Act, secs. 87, 224, KENA officer's dect 
Second appeal—Record of Right, entry in—Declaratory Suit. 
An appeal lies to the Judicial Commissioner from a decision of a Revenue 
Officer passed under section 87 of the Chota Nagpur Tenancy Act but no 
second appeal lies to the High Court from the decision of the Judicial Commis- 
sioner passed on appeal. Raja Raghubar Sahi v. eens Sri 
Pratab Uday Nath Sahi Deo PP bs 145 


———-— Conduct of party—Acquiescence ; see Partition suit i hi 443 


` 


Deputy Commissioner, order of—Provincial Insolvency Act (HI of 

1907), Secs. 38, 46—Civil Procedure Code (Act XIV of 1882), Secs. 588, 589., 

Per Stephen ¥.— Where an insolvency proceeding was commenced under Chap. XX 
of the Code of Civil Procedure of 1822, andthe District Judge, after the passing of the 
Insolvency Act on adjudging the petitioner insolveht, transferred the case to the Deputy 
Commissioner, who set aside a transfer made by the debtor (insolvent) under section 38 
of the Insolvency Act: 

Heid, that an appeal against the order of the Deputy Commissioner lay to the 
District Court and not to the High Court, under section 45 of the Insolvency Act. 

` Per D. Chatterjee ¥.—That if the old law applied, the order of the Deputy 
Commissioner was appealable to the District Judge under section 588 
of the Code of Civil Procedure. (1882), and if the new Act applied, an appeal 
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Appeal—(Contd). 
lay to the same Court under section 46 of the Insolvency Act. Chagmull 
v, Jalnarain ue ve T uae 239 
Dismissal of appeal for default, order ‘of —Civil Pawa Code (Act V af 

1908), See. 2, O. 41, R. 17. 

No appeal lies from an order of dismissal for default of an appes] under 
Order 41, Rule 17 of the Code of Civil Procedure, as it is not a decree 
under Sec. 2, nor is it specified inthe Code as! an appealable order. Ruk- 

minimoyi Dasi v Poran Chunder Bhera ose oy 334 
~ Dismissal of appeal for non-filing of notice—Application for re-admission— 
. Civil Procedure Code ( Act V of 1908 ), O. qr Rr 18,19, O. 43 R. 1 Sub-R (4). 

The appellant filed an appeal and deposited the talabana. When the case came on 
for hearing, notice was not filed and the appeal was dismissed. An application for 
re-admission of appeal was then filed, but was also dismissed: 

Held, that the order of dismissal being not under Order 41 Rule 18 of the Code of 
Civil Procedure, was wrong and the application for re-admission ought ta have been 
granted, 

As the application for re-admission of appeal was under Order 41 Rule 
19, an appeal against that order lay under Order 43 Rule 1 Sub-Rule (1) 





of the Code of Civil Procedure. Golmahomed v. Abdul Jabbar at 683 
dismissal of, for non-filing of notice—Re-admission, application 
for—Civil Procedure Code (1908), O. 41 R. 18; see Appeal ... 7 683 


Execution Proceedings—Order—Time when runs. 

In the case of an order quite as much asin the case of a decree, ‘ees 
may be a judgment which gives a statement of the grounds upon which the 
decree or order is based. Hence a memorandum of appeal preferred against a 
decree or order should be accompanied by a copy of the judgment as also 
by a copy of the decree or order as the case may be, In cases of execution ° 
proceedings, although there is a judgment, an order, that is the formal 
expression of the decision, is not frequently drawn up. In such cases, the i 
concluding portion of the judgment which embodies the order, may be 
treated as the order against which the appeal is preferred. In such a con- l 
tingency, it would be sufficient for the appellant to attach to the memorandum 
of appeal a copy of the judgment alone and time would run from the date of the 
judgment. When there is a judgment stating the grounds of the decision and 
a separate order is also drawn up embodying the formal expression of the 
decision, copies of both the documents should be attached to the memoran- 
dum, and the appellant is entitled to a deduction of time taken up in obtaining 
copies thereof. Kamala Dasi v. Tara Pada Mukerjee ... er 498 
~ maintainability—-Suit to recover money—Civil Procedure Code 

(1882), sec. 239—Civil Procedure Cade (1908), sec. 102—Provincial Small 

Cause Courts Act, Sch. I]. Art. 26; see Rateable distribution ... 40 
Order allowing transferee of non-transferable occupancy kainet to 

deposit decretal amount—Bengal Tenancy Act, sec. 170 cl. (3)—Revision—- 

Irregular exercise of jurisdiction—Civil Procedure Code (1908), sec. 115 ; 

see Auction sale, setting aside of aT vee 388 
amma Order reassigning bond—Probate and WES E Act (V of 1881), 
Secs. 79, 86—Revisional power exercised when no appeal lies. 

No appeal lies from an order assigning a bond under section 79 of the Probate and 
Administration Act, 

But if the order is passed without jurisdiction, it can be revised and set aside by the 
High Court of its-own.motion at the same_hearing. 








~J 
Ou 
oe ee 
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Appeal—(Contd.) 

There is no provision in the Probate and Administration Act, empowering a 
District Judge to re-assign a bond while the first assignment is still in force- 

Semble, If there had been a condition in the bond that the assignment 
should be void; if the assignee failed to comply with certain requirements, a 
re-assignment might be eee Sheikh Kalimuddin v. Mussammat 














Mahurni iy 382 
Order under section 149 of ihe Bengal ‘Tenancy Act—Bengal 
Tenancy Act, Sec 153; See. Title Suit ... : 501 
Appealing party, if can question appellate court’s KE E O 
position, if allowed ; See. Execution sale, setting aside of > ... rai 89 
Apellate Court, powers of—Remand—Old and new Code of Civil Procedure ? 
see. Civil Procedure Code (1882), Secs 43, 44 ar me ses 238 
Application for amendment, when disallowed ; see Amendment a 439 
"= for review —Court, if restricted to grounds in petition ; see 
Review San ves a as a sae 339 
to include in written statement defence inconsistent with de- 
ence originally: taken, if bad; see. Amendment ... ei se 430 
to set aside py decree~—Jurisdiction of first Cente —Appeal 
by some of the defendants; see Exparte decree ` .., gue 434 
Appointment. without consent of guardian, if ea see Guardian-ad- 
litem T vis t 3 


Arbinatoisir ‘eement ‘a refer-—Addition of aeons of ‘Sates 
Arbitrator not deciding a particular question—‘Certum est reddi'—Arbitrator 
giving rules for calculating but not stating result—Ministerial act—Reception 
of written statement— Witnesses, tendering of-—Arbitrators’ not signing at the 
same time—No provision for appointment of umpire—Death of one party—Private 
arbitratien—Nune pro tunc. l 
Where the agreement between the parties was the matter in difference between 

them should be referred to the arbitration of one person only, and one of the 

parties inserted in the instrument “the name of a second gentleman, the other party, 
if without any objection, submitted to the arbitration of both the gentlemen, car 
not repudiate the position he deliberately took before the arbitrators, 

In order to invalidate an award for not diciding a particular question, it must be 
established that the point was specifically stated and brought tothe notice of the 
arbitrators, 

If the arbitrator has given rules for calculating the amount of money to be paid 
without stating the result of such calculation, the award is sufficiently certain, on 
the principle that that is sufficiently certain which can be made certain. 

Arbitrators have power to do singly acts of a ministerial nature. A mere recep» 
‘tion of a written statement by one of the arbitrators is not a judicial act, 

In order to make out a case entitling a party to impeach the award, the witness 
must be distinctly tendered to the arbitrators. 

Where on a reference to arbitration the case.was regularly heatd by all the arbi 
trators sitting together and an award was drawn up and signed by them, the fact 
that the arbitrators did not sign the award at the same time did not invalidate the 
award, 

A submission to arbitration is not bad, simply because no provision has been made 
therein for the appointment of an umpire in the event of difference of opinion 
between the arbitrators. 

The principle of nunc pro tuncis applicable to proceedings before arbitrators. 
There is no difference in panee between the cases where the reference to arbitra» 

E 
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Arbitration—(Contd.) . 
tion was filed in Court and whole of the proceedings before the arbitration was upon 
a private submission. 
If the intention of the parties to arbitration was that not merely Gemeis 
but their representatives’ interest should be bound by the decision of the arbitra- 
_tors, the reference does not stand revoked merely by the death of one of the 
parties. If the hearing was not completed, the representatives of the deceased 
. party should be brought on the record and be made parties to the submission. 




















Manindra Nath Mandalv. Mahanand Roy... 360 
Arbitrator giving rules for calculating but not stating result—Certen - 

guod certum reddi potest ; see Arbitration cat 360 
not WAL TA question Aware validity of ; see 

; Arbitration vee aes ene 460 
—not signing at the same tine—Avward, validity of; see 

Arbitration ‘a ii ; “ie 360 

tne atone Rules of practice of AN, dian see Award 110 

| aeii eee AL th Ority—-Submission ; see Award ... p sii 110 
ane conclusion, soundness of—Review of award—Court’s power; 

see Award Fea 110 


Arrangement between paula pued piene by bipher Goud 
and guardian appointed by District Judge, when valid; see Guardian's | 
a account ete aT ais ae ee 57 
{Asking question ’—Evidence Act; see Thumb impression ... 3 399 
Assam Land and Revenue Regulation, sec 8 cl (6), applicability fs 
Land obtained from original grantee by transfer, succession or otherwise- 
_ Person acquiring by inheritance from a grantee from Government before 
- commencement of Assam Land and Revenue Regulation; see Exparte decree ... 241 
Assessment—7 ax—Occupier of building—Naib’s occupation—House in Zeminder’s 
, premises——No payment of rent—Bengal Municipal Act ULI of 7884) B. C., See. 
, 85 Cl. (a)—One holding. ° 
A, who was a Naib of a zemindar, occupied a small house adjoining the kachari 
of his master. In that house, he carried on business on behalf of his master. He did 
hot use to pay any rent for that house. He was assessed by the Municipality 
under section 85 Cl (a) of the Bengal Municipal Act as the occupier of the holding: 
Held, that the Zemindar and not the Naib, was to be regarded as the occupier and 
` liable for payment of the Municipal tax. 
Obiter. A's house and the Zemindar’s kachari house were not one holding for 


purpose of the assessment. Gobinda Chandra TRIT Kailash 
Chandra Sanyal ... ue 689 


Assets, distribution of; See Provincial PN E Act, sec 15 7 631 
Assests realised by sale or. otherwise —Paying money out of Court 
to one of the decree-holders—Civil Procedure Code (1882) See 295; See 
Rateable distribution aye sd nee bbe 49 


Association, when said to be connected—Direct evidence if T 


‘In order to connect one’ association with another, it has to be established that 
there wasan agreement, whichis the gist of conspiracy between the members of 


l the parent society and the alleged branch, such inference may be justified by the 
surrounding circumstances. 


It is not necessary -to establish by direct evidence that the accused’ 
_ persons did enter into an agreement to conspire. Pulin Behary Das v. 
regener See te. Se 
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Attachment—Movable property of perishable nature-—Claim preferred—Sale 
before investigation—Claim, if nugatory—Claim to portion; See Har- 


vesting charge agi are ae NY 167 
Auction-sale, setting aside of —Judgment-debtor's sahi Niesme profits and 
decretal amount—Set off ; see Restitution i sas diag 187 


setting aside. of-——-Decretal amount, deposit 2 KAT voidable on | 
sale’—Bengal Tenancy Act Sec, 170 Cl (3)—Appeal, if hes—Civil Procedure Code 
(Act V of 1908), Sec 115. : 
A transferee of a non-transferable occupancy holding has no interest in the 

land within the meaning of clause (3) of section 170 of the Bengal Tenancy Act, 

and a landlord can contest the rights of such a purchaser to make a deposit. of de- 
cretal amount. 

No apppal lies from an order under clause (3) of section 170 of the Bengal 
Tenancy Act, allowing a transferee of a non-transferable occupancy 
holding to deposit the decretal amount. But the High Court interfered 

` under section 115 of the Code of Civil Procedure, as such order was passed 
in irregular exercise of jurisdiction and ordered the amount deposited to be 
returned to the transferee of the poe Nalini Behari Roy vo |. 
Fulmani Dasi vic vee iis 517 














Authority to G adoption—Worës limiting adoption ; see 
Adoption wn eee ae Oe 
Award, filing pe ee power to direct—Civil Procede Code (1882) 
Sec. 525—Court, when bound to refuse application ; See. Award oe NO 
~e impeachment of—Witness, tendering of; See Arbitration we. 360 
—validity of—Arbitrator not ee AN question ; See. Arbi., 
tration wats ; en 4 Gs das 360 
—validity dika not signing at the same time; ge Arbi- 
tration ria aa wee ; 544 360 





private arbitration—Partial enforcement of ee by Court—Surisdiction 
of Court to give a decree on portion of award—Award, rule of construction of— 

Liberal construction—Arbitrator,* power of—-Substantial and complete justice, if 

sufficient--Award, beyond reference, if enforceable—Objection to the award, if 

can be taken by the party in whose favour it is made —Civil Procedure. Code (Act 

XIV of 1882), See. 525 

An arbitrator is not bound by mere rules of practice which Courts have adopted 
for general convenience, and he has greater latitude than Courts of law to do com- 
plete justice between the parties according to equity and good conscience, In this 
view Courts are never astute to entertain technical objections to awards, 

The Courts will not review awards upon the merits; they will not constitute 
themselves as Courts of appeal to examine whether or not the conclusion at which 
the arbitrator arrived was sound in point of law and in point of fact. 

An arbitrator, cannot, however, go beyond the precise questions submitted ; it 
will not do for him to determine any claims or demands, though existing kelak 

“the parties to the submission, save only those which they have agreed that he shall 
decide, The submission furnishes the source and prescribes the limits of the authority 
of the arbitrator. The arbitrator is inflexibly limited toa decision of the particular 
matters submitted; he cannot take upon himself an authority which the submission 
does not confer, 7 i 

Where, the matter in controversy submitted to the arbitrator was whether the 
plaintif hada right of way over a specified strip of land and not whether the plaintiff 
should have access toa particular part of the village across the land of “the de- 
fendant, the arbitrator-was bound to base his decision upon an investigation of the 
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Award—(Conid.) 
first question, and he had no authority to lay oul a new path on a piece of land over 


which neither party alleged a right of way. f 
It is only the party prejudiced by the exercise of excessive authority 
by the arbitrator who is entitled to object tothe award by reason of it; the party in 
whose favour the erroneous action of the arbitrator operates, cannot be heard to im- 
peach the validity ofthe aivard on this ground. - 
Semble: Itis not competent tothe Court in a proceeding under section 
525 of the Code of Civil Procedure (XIV of 1882) to direct that the award 
be filed in part; the Court is bound to refuse an application made toit for 
filing the award, if in its opinion the award is open to attack in part. 
Narsingh Narain Singh v. Ajodhyo Prasad Singh ch WO 
‘Balance legally recoverable’—Equity of redemption, sale of—Vendor 
agreeing to pay mortgage il ca dees if enforceable ; See. Transfer 


of Property Act, Sec, 90 ... wee ose 68 
Barrister— Alteration of Subpcena—F A ; See Contempt of Cowi ee 639 
Behar—Persuasion of pre-emptor,” vendor and vendee ; See Pre-emption, 

. right of sa. T in e 483 


Bengal Excise Act, sec. mee of servant; see Master, liability of ... 401 

—— , Sec, 56—Licensed Vendor punishable by implica- 

tion—Agent GAN offence—-Joint trial with agent; see SERER 

of charges ii se aes 692 

, Sec. Ti a AN what to prove—' On behalf of, : : 
what connotes ; see Master, liability of ves ive. AGT 

Bengal Municipal Act, sec. 85 cl. (a)—Occupier of Kl De in > 
Zamindar’s premises—No payment of rent—Naib's i a! see 














- Assessment bes bes bee wan alk we 689 
Bengal Tenancy Act, sec. 22 cl, (3)—Ijaradar, purchaser of occupancy 
holding—Non-occupancy raiyat; see Ejectment .., 39 647 
—— -mM ———, sec. 49-ljaradar setting aiios occupaney 
holding—Under-raiyat ; see Ejectment sar 647 
—_—— , sec, 52, if exhaustive ; see Rent, alenen of |... 310 




















—_ , Sec, 85-—~Lease to an under-raiyat for nine vears— 
Stipulation to give a fresh lease on expiry of the term, whether valid—Under-. 
ratyat—Ejectment. 

A stipulation in a lease executed by a raiyat in favour of an under-raiyat to the 
effect that after the expiry of the term of nine years, for which the lease was granted, 
the raiyat would grant the under-raiyat a fresh lease of the land, is valid, and is not 
in contravention of the terms of section 85 of the Bengal Tenancy Act, 

Held further, that the under-raiyat could not, on the expiry of the term, be 
ejected without an offer of a fresh lease on a fair rent. Ali Mahamad 














Bepari v. Nayan Rajah Bhuiya “we T o. 129 
Sec, 85, sub-sec. (3)—Permanent lease in fayour 
of under-raiyat—Contracting parties ; see Ejectment zis sins 672 
, SEC, 149, scope of ; see Title suit ies a 501 
aana aman, sec, 149, sub-sec, (3), scope of; sce Title suit a sor 
— an ,sec. 153—Appeal—O rder ander section 140, of the 
Bengal Tenancy Act; see Title suit ... te bes voi 501 


eman, sec. 153-——Suit valued less ehh Rs. 100—Prayer 
for other relief—Appellate Court’s decree amounting more than Rs. 100; 
see Second appeal + me da Las in 114 
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Bengal Tenancy Act—/Con/d) 





——, secs. 153A, 193-—~Applicability ; see Jalkar rent... 52 
tn mama , sec. 170 cl. (3)—Deposit of decretal amount— 
Transferee of onctansterable occupancy holding; see Auction sale, 
setting aside of _... wes vee sii bes ey 388 


, sec. 174—Applicability—Decree-holder pur- 
chaser, if entitled to get compensation; see Execution Sale, setting 














aside of es ii sii i ay vee 89 
menie ———,, sec. 174—Application by judgment-debtor to | 
set aside sale—Order nng application, if decree—Appeal; see Exe- 
cution sale, setting aside of .- es ee a $ 
, Sec, wee ard ani a decree—V akalatnama— — 
Poundage fee: see Execution sale, setting aside of ... ki 89 
KANG AA AKEH , sec. 174—Costs, what include —Depesit see Exe. 
cution sale, setting acide of . ve < se 89 
, see. E extension oi— Deposit: see Execu- f 
tion sale, setting aside of ... . 89 











, sec. 174, Sui T aan T NE T 
against whom no decree passed, if can apply to set aside sale, 
The expression ‘judgment-debtor ' in sub-section (1) of section 174 of the 

Bengal Tenancy Act means the person against whom a decree has been made, 

in execution whereof the sale sought to be set aside has taken place. Hence 

the defendant against whom no decree was passed is not a judgment-debtor and 

is not entitled to make an application to have the sale set aside. Abdul 











Sobhan v. Monab Ali vie ao A 6 kina 190 
es an, SEC 182—Sub-lease of onekana portion of 
holding—Transfer of Property Act, sec. 106; see Ejectment ... ee 672 
mememe manna an , sec. 185 (1)—Court’s duty; see Damages ... r4 
i , sec. 188—Co-sharer landlord—-Value of trees, 
improperly cut and appropriated; see Damages, suit for ore ven 225 


Bigamy—Penal Code Sec. 494--Good faith, marriage contracted in—Belief in legal 
conseguences-~Commitment, guashing of—Criminal Procedure Code Sec. 215— 
Mahomedan Law of the Hanfi sect—Iddut, marriage during period of, if 
yalid—Aposiacy of husband, if renders marriage wvoid—Status of parties 
during Iddut—Marriage, dissolution of— Separation, effect of. 

Marriage of Mahomedan man and woman is rendered ipso facto void by the 
apostacy of the former, though there are certain methods by which the marriage tie 
may be renewed. 

Per Sharfuddin ¥—From the date of his apostacy the husband ceases to be her 
husband and he can re-marry her during the period of /ddut if he reverts to Islam. 

In every form of separation caused either by Talague or apostacy, the woman has 
to observe the period of /ddut. 

A wonan’s marriage during Jddut is illegal, but in case of Talague Rajai, the 
husband can continue his conjugal rights, without a re-marriage, if he relents during 
the Zddut . l í 

If a Mahomedan woman marries another during the period of /ddué, while yet 
her former husband remains an apostate, although her second marriage, if it can be 
called a marriage, is not a legal marriage, she cannot be said to have gone through the 
form of a second marriage, while her legal husband was alive. 

Per Holmwood ¥.—Her second marriage is not void by reason of its taking. place 
during the life of a prior husband but by a reason of a special doctrine of the Maho- 
medan law of /ddut with which the Indian Penal Code has nothing to do, 
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Bigamy— (Contd). 

Where parties, act in good faith on what they believe to be a sound inter- 
pretation of very difficult point of Mahomedan law, even though they are 
mistaken, the consequence cannot be visited upon them in a criminal Court 
administering the penal laws against bigamy; the consequence is a purely 
civil one, namely, the nullity of the second marriage. Abdul Gani U. 


Azizul Huq ra e ve 263 
‘Bona fides’—Non-appreciation of full effect of alteration of laaah 

Act, sec. 14; see Exclusion of time Ny aes T S 160 
Books of account, entries in, how proved—Indian Evidence Act, secs. 34, 39 ; 

see Mahomedan law— Marriage ae ae 627 


——-— 3f objectionable Character, presence eteren Aneel an nilap. 
_The mere circumstances that a book of an objectionable character is present 
in the library of an individual or of an association, does not necessarily justify 
the inference that the teachings of the book are approved and adopted 
by persons who have access to it. Pulin Behari Das v. King- 
Emperor ... eee ak 517 
Brokerage Ga e ab Baik and ay ay PAN for raising a loan—Capitalist 
not ready and willing to advance on terms offered by principal—-Remuneration of 
agent—Tine, the essence of contract——Indian Contract Act Sec. 55—Quautum 
. merutt, 

Where the remuneration of an agent is payable upon the performance by him ofa 
definite undertaking, he is entitled to be paid that remuneration as soon as he has 
substantially done all that he undertook to do, even if the principal acquires no benefit 
from his services, and except where there is an express agreement or special custom to 
the contrary, even if the transaction in respect of which the remuneration is claimed 
falls through, provided that it does not fall through in consequence of ‘any act or 
default of the agent. Where the agency is tn respect of raising a loan, it is essential 
that the agent procures a person ready and willing to make the loan on the terms pro- 
posed; it is not sufficient that he procures a person willing to negotiate about the 
matter. a 

The defendents granted a letter of authority to the plaintiffs to raise a loan of 
eleven laks on a mortgage of their entire estate. The capitalists with whom the 
plaintiffs entered into negotiations were not ready and willing to advance the money 
on the terms offered by the borrowers, They imposed a condition as to the margin of 
security never proposed or accepted by the borrowers. The transaction ultimately ‘fell 
through : 

Heid, that the plaintiffs never earned the remuneration claimed by them. 

The rule of equity, which is formulated in section 55 of the Contract Act, is to 
look at the whole scope of the transaction to see whether the parties really meant the 
time named to be of the essence of the contract. 

Where the plaintiffs claimed remuneration according to the contract 
which failed completely, they are not entitled to remuneration on the basis of 
quantum meruit for their services, which was not the foundation of their claim. 

Kishan Prasad Sinha v. Parnendu Narain Sinha eas 41 

Brokerage contract—Principal and agent—Agent employed on commission for 

stile of property—Transaction not actually completed—-Principal, fault or default 
of-— Brokerage or remuneration, whether agent is entitled to. 

Where an agent employed for an agreed commission to sell a property, obtained 
purchaser who was ready and willing to enter into a binding arrangement with the 
principal, to purchase the property upon the terms stipulated by the latter, and the 
principal having come to a substantial understanding with the purchaser and being in 


|| 
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Brokerge Contract—(Countd.) 
agreement with him as to the terms, reserved his final assent pending a reference to his 
attorney, and then withdrew from that arrangement, and eventually sold the property 
to another purchaser at a considerably enhanced price; 
Held, that the agent was entitled to claim reasonable remuneration for his 
work and labour, time, trouble and expense in and about endeavouring to pro- 
cure and procuring the purchaser aforesaid, as he had done all he was employed 
to perform, and that it was only the act of withdrawal on the part of the prin- 
cipal which prevented the proposed sale being carried out. P, A, Mar- 


tyrose v. C, A, E. Courjon ... Pe 312 
Bundh, erection of, on village boundary—Village belongs to another pays j 
see Criminal Procedure Code, secs. 147, 148 es ae ote 267 
Burden of proof—Suit for possession ; see Chur land uae 281 
amma monn ———a—OUit for recovery of maliknana—Amount of assets of fhe: 
estate ; see Malikana as ae a 684 


Burmese Kang Mi e Pa an E Nn with the THA of a living wife— 
Marriage with the sister of a deceased wife—Proof of marriage——Conseni— Cere- 
mony—Meaning of the expression “husband and wife’’—Entertainment on the 
occasion of marriage—Separate establishments for wives— ‘Eating out of the same 
pot.” 

In Burma pologamy is lawful, and it is not unlawful to marry the sister of a living 
wife, though such a marriage is not considered quite respectable, while marriage with a 
deceased wife’s sister is looked upon as proper and even laudable. 

The law relating to marriage in Burma is extremely lax, No ceremony of any kind 
is essential. Mutual consent is all that is required. In the absence of direct proof 
consent may be inferred from the conduct of the parties or established by reputation. 
But when proof of marriage depends wholly or mainly on reputation, the circumstances 
of.the case must be scrutinised with some caution because the same word which is used 
to describe a woman lawfully married is applied by the Burmese to a woman living with 
a man on less honurable terms, . 

When there is a marriage between persons who have not been married before, it is 
usual to give an entertainment, at which “ pickled tea’ is.the principal feature, or at 
least the chief delicacy, but in the case of persons who have been married before, it is 
not usual to have any entertainment, 

The arrangement of separate establishments for wives is a mere matter of con- 
venience, and probably necessary for the sake of peace and quietness, when each wife 
has a family of her own. 

Eating out of the same pot " is rather an outward and visible sign of social 
equality than a proof of a marriage. Mi Me v. Mi Shive Ma Bee 276 
Calcutta Municipal Act, sec. 162, appeal preferred under—Judge of 

Small Cause Court, what can deal—Land, how to be aa if the Judge 

of Small Cause Court can deal ; see Valuation as 500 
Sch. IV, R. 8—Lodging—Notice of claim or seein to 

voter’s list—Mandamus by High Court against public officer for non-performance 

of Statutory duty--Specifie Relief Act Sec: 45 (0). 

Under the Calcutta Municipal Act, Schedule IV. R. 8, the notice of any cee and 
objections to the voter's list must be filed with the Chairman on or before the ist 
January. Under section 18 of the Act, the Chairman delegated his duties relating to 
election matters to the Deputy Chairman, who kept the Election Department open ` 
both on the ist and 2nd January. Some petsons instead of filing such notice before 
the Deputy Chairman left them with the Secretary to the Corporation at his private 
residence on the ist, and filed them before the Deputy Chairman on the 2nd January e 


a 
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Calcutta Municipal Act—) Contd) 
Held, such notices were not properly filed as WA had not: been filed before the 
Deputy Chairman on the Ist January, 
The omission of a statutory officer to perform his duties as to the settlement 
of the Election Roll in the manner provided by the Act amounts to “forbearing 
to do something that is consonant to right and justice” as contemplated in section 
45, proviso (c) of the Specific Relief Act In such cases the Court can issue an 
order in the form of mandamus. In re Wr. Romesh Chandra Sen ... 494 
——— ——-—, Sch. IV, Rr. 9, T0— One individual person, meaning 
of ’—-Mandamus by High Court on public officer—-Specific Relief. Act Sec. 45: 
The words “one individual person’ in Rules g and 10 (9) of Sch. IV of 
the Calcutta Municipal Act means an individual who is himself a member 
of the joint family, or other associations of individuals mentioned therein. It 
is such individuals only who can be entered on the list of voters and who 
can represent such joint families or associations, etc. Inve Mr. Nisith 
Chandra Sen pes 4 488 
Case, fransfer of-—Fudge, when Ponpa to PN 57 obtained | on abba 
grounds—Costs, exemplary, when awarded. 
A Judge should not sit in any case in which he can be supposed to have the smallest 
personal interest or bias. 
A Rule applied for upon an astute and intelligent perversion of facts should not be 
made absolute, unless some strong grounds exist for doing so. 
- Heavy costs awarded where Rule was improperly obtained. Kunja Lal 
Banerjee v. Dinabandhu Jha ios 162 
Causes of action—Partition of joint property—Suit for dadya of title— 
` Debt; joint family, standing in the name of one member— Member fradu- 
- jently taking steps to recover debt; see Civil Procedure Code (1883), 
secs. 43, 44° bee T 258 
Certified copies of damed and ERN of disiiiseat, time een in obtain: ; 
ing—‘ Prosecuting another civil proceeding ‘Limitation Act, sec. I4, 








— 


Sub-sec. (2)—Appeal; see Exclusion of time °  ... aa yii 160 
Certum est quod certum reddi potest--Arbitrator giving rúles for 
calculating but not stating result; see Arbitration ... a 360 


Cess Act Secs. 4, ¢1-—' Holder of a tenure,” whether includes a or: 

A raiyat may be a tenure-holder within the meaning of the Cess Act of 
1880, Section 41 of the Act draws a distinction between a holder of a tenure 
and a cultivating raiyat, and not between a holder of a tenure and a raiyat, 


Peary Mohan Roy v. Sarat Kumari Debi i w 428 
Chanda Patent; See Non-feudatory Chiefs of Central Provinces, status of ... 633 
Changes in title pendente lite, Court if can condsider; see Exparte decree ... 241 
Charge, extinction of—Intention—Mortgage paid off ; see Mortgage we ANI 





, withdrawal of, when permissible—Court’s inherent power to mould pro- 
cedure, 7 | 
An application for withdrawal df charges to which exception has been taken can 
be allowed and the Court has inherent power to make an appropriate order, 


Per Mukerjee ¥.—Both civil and criminal Courts have inherent power to 
mould the procedure, subject to the statutory provisions applicable to the 
matter in hand, to enable them to discharge their functions as Courts of 
Justice. Pulin Behari Das v. King-Emperor ins ue -S17 
Cheating—Criminal breach of trust—Illegal demand—No fraudulent 
intention ; See. Penal Code, sees: 406, 417 p yii as 515 
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Chur land—Alluvial formation—Reformation—Accretion—Possession, recovery 
of, suit for-—-Mesne profits—Adverse possession—Limitation—-Onus of proof— 
Rennell’s map, evidentiary value of—Chouhuddibandi, papers, admissibility of— 
Settlement, acceptance of, from Government, effect of-~Presumption of possession 

| following title. 

Ina suit for recovery of possession of certain alluvial or chur landson the 
ground that they were reformations on the site of the plaintiff's permanently settled 
estates, or were accretions to their estates, the plaintiffs ought to establish what 
lands were included within their estates, at the time of the Decennial Settlement 
made in 1789 upon which the Permanent Settlement of 1793 was based. 

The survey, upon which Major Rennell’s map published in 1780 was based, was 
made by Rennell and his co-adjutors during the years 1764 to 1773; the survey was 
made for the purpose of showing the courses of rivers and the different land-routes 
passing through the country; there is no indication, whatever that the survey was 
made for revenue purposes, and Major Rennell’s maps cannot, therefore, be accepted 
as any safe guidein determining the boundaries of estates. 

Major Rennell’s map being based on surveys made from twenty to twenty-five 
years before the Decennial Settlement, no assumotion can safely be made that the 
condition of the locality, at the time of the Decennial Settlement, has remained 
practically unchanged during that period of time, specially when there is in any 
part of the country, one of the most erratic rivers, as the Padma, the variable 
character of the course whereof is well known. 

Rennell’s map, based as it is on the surveys of 1764—73, even if it accurately 
located the different mouzas, cannot be safely treated as indicating their existence or 
actual position at the time of the Dacennial Settlement of 1789. 

It is impossible to determine, with any approach to accuracy, from Rennell’s map 
the position, boundaries, and size of the mouzas at the time of the Permanent 
Settlement, and when the plaintiffs seek to make that} mip the foundation of their 
claim, they attempt to use it for a purpose for which it was never intended, 

The mere fact thit a particular tract in Rennell’s map bears the name of one or 
more ofthe mouzas subsequently. settled with some persons at the time of the 
Decennial Settlement, would not, by itself, indicate that the mouzas were in the 
same place as in Rennell’s time, much less would it indicate that the mouzus had 
the same sizes and boundaries, Rennell’s map, however useful it may be to show 
the course of the river in 1764—73 and to indicate generally the relative position of 
parganas, mouzas and townson both sides of the riverat that period, cannot be 
accepted as a safe guide to determine accurately the pusition of the river and of the 
places on both sides thereof in 1789; much less can it be used to determine the 
exact position or size or boundaries of different mouzas included in any particular 
estate at the time of either the Decennial or the Permanent Settlement. 

Hakikat chouhudibundi papers are statements of boundaries of land included in 
certain estates and were filed apparently under the signature of the then proprietors ; 
they were declarations by the then proprietors of the boundarités and quantity of the 
land of which they had obtained possession under the Permanent Settlement. The 
returns also give details of the land claimed as “rent-free, of the waste land, of the 
gross assets, of the collection charges and of the balance out of which the Government 
revenue was payable. These papers are admissible in evidence, but their evidentiary 
value must depend upon the facts of the particular case. 

It cannot be presumed, as a matter of law, that the state of things described in 
the Thak and Survey Maps existed at the time of ‘the Permanent Settlement. 

Where, as in this case, the changes in the course of the river have been so sudden 
and so violent, almost from year to year, that even if the plaintiffs could establish that 
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Chur land—(Contd.) 

any portion of the lands claimed was reformation on the sites of their permanently 
settled estates, they could not possibly succeed as to the remainder on the ground of 
accretion thereto, as no question of accretion could possibly arise. 

Where, as in this case, the plaintiffs alleged that they were dispossessed on the 
4th June 1890, and the suits were not commenced till the 29th May 1902, the 
burden lies upon them to establish that they were in possession between the 29th 
May 1890 and 4th June 1890. 

Where it is impossible to hold that either party had complete possession over the 
whole of the disputed land, if the plaintiffs succeeded in establishing their title, the 
legitimate inference would be, that in the eye of the law, the possession was with the 
rightful owners, and this would certainly be so in regard to all the lands except such 
small portions as might have been occupied by the tenants of the defendants. 

Where parties repeatedly accepted settlements from the Government after they had 
obtdined the release of other lands, though their conduct may not amount to estoppel, 
it furnishes strong evidence on the side of the Secretary of State that their present 
claim is wholly unfounded. 

If the Secretary of State asserted title tothe chur and held occupation through 
settlement-holders, for the statutory period, Government would acquire a good title 
by adverse possession. 

In order to prove title to lands by aiene possession, the possession must be 
adequate in continuity, in publicity and in extent so as to indicate that it is posses- 
sion adverse to the competitors. 

No presumption of possession can be made in favour of the adverse possessor and 
his possession must be restricted to the land of which he has actual occupation. 


Secretary of State for India v. Kalika Prosad Mookerjee 281 
Civil Court decree—Persons not parties—Civil Suit—Resistance—Growing 
crop ; see Rioting ons oes ala se 80 


Civil Procedure Code (1882), sec. 13, Expl II.—Suit by prior incum- 
brancer—Puisne incumbrancer, party—Puisne incumbrancer, not setting 
up his rights under previous mortgage ; see Mortgage g T A11 








—~— (£882), Secs. 43, 44—Omitting to sue or relinguishing claim 
—Title to property not known—-Cause of action—Suit for partition—Suit for 
declaration of title—Claim to share of mortgage-decree with other property—Suit for 
immovable property or declaration of title to it—-Remand—Court of appeal— 
Civil Procedure Code (Act V of 1908), O. 41, R. 23, power under. 


A plaintiff cannot be said to have omitted to sue under section 43 of the Code of 
Civil Procedure (1832), or to have intentionally relinquished his claim in respect 
of properties, the title to which was not brought to his notice at the time of the 
commencement of the previous suit. 


The causes of action in a suit for partition of joint properties and a suit for 
declaration of title on the ground that the defendants fraudulently took steps to 
recover debts, which though they stood in the names of the defendants belonged to 
the plaintiff and the defendants, are “different, 


Where in a suit for partition, the plaintiff stated that he had discovered to the 
best of his ability what the joint properties were and called upon the defendants to 
mention if there were other properties jointly belonging to the members of the family, 
so that they might be brought into hotchpot and made the subject of the partition 
suit, and the defendants omitted deliberately to mention the properties which were in 
controversy in the subsequent suit : 
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Civil Procedure Code—/Contd.) 


"e. s 
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Held, that the decree in the partition suit did not affect the title of the plaintiff 
to the disputed properties in the subsequent suit or alter their character as joint 
properties, and the plaintiff had cause of action against the defendants for partition 
of those properties. The subsequent suit was not therefore barred under section 43 


of the Code of Civil Procedure (1882). 


A suit claiming a share in the mortgage decree with other properties was not one 
for recovery of immovable property or to obtain a declaration of title to immovable 
property within the meaning of section 44 of the Code of Civil Procedure of 1882. 


The powers of a Court of appeal under the Code of 1908 are much wider in 
respect of remand than the powers of a Court of appeal under the Code of 1882. 
Gora Chand Haldar v Basanta Kumar Haldar a 
—— (1882), sec, 43—Partition  suit—Defendant 
deliberately omitting to mention properties in dispute in subsequent suit-~ 
Decree in partition suit, if affects plaintiff's title in subsequent suit— 
Cause of action; see Civil Procedure Code (1882), secs 43, 44 
(1882), sec. 44—Suit for recovery of morbi 
property orto obtain declaration of title to immovable property—Suit 
claiming a share in mortgage decree with other properties; see Civil 


Procedure Code (1882), secs. 43, 44 ga es 
m sec. 48, Sub-Sec, (2) cl. (aye Eisenia of; seg 








Decree, execution of wee ae ae 
---——, (1882), sec. 57 aan Limitation Act (1877), sec. 
14, combined effect of ; see Exparte decree kas a 
, (8882), sec. 10822 Noncontestiag. defendants’ 
application to set aside exparte decree, if maintainable in original Court— 
Contesting defendants’ appeal; see Exparte decree si 
, (1882), secs. 244, 258-—-Certificate of A TTE 
Application for execution, if can be treated as one under sec 258—-Fraud— 
Damages ; see Decree, execution of .., zi ee 
, (1882), sec. 248-——Notice, service of—-No order 

for execuben=Obiedtion of limitation, if can be raised; see Estoppel a 
, sec. 258 

Under section 258 of the Code of Civil Procedure, any payment made 
Court and not certified in due course, could not be taken into account in 
tion proceedings 

A sale at the instance of the decree-holder who took out an execution for 
alarger amount than what was due is not necessarily fraudulent and is not 
vitiated by that circumstance alone. Trilochan Hazina v Bakkeswar 
, (1882), sec. 283, scope of; see Declaratory ieee 
aaa —— , (1882), sec, 295—Paying money out of Court to 
one of the decree-holders—‘ Assets realised by sale or otherwise’; see 
Rateable distribution i Mie 6 uii iwi 
P (1882), sec. 392—Judge’s duty; see tos enquiry 
s (1882), sec. 41I—Suit in forma pauperis—Charge 
for Court-fee—Government's claim—Third person's property, if liable; see 
Mortgage T T T gi 
— , (1882), sec. jase Miaeied. iga a KK defen- 
dant, if represented—Party to suit; see Guardian-ad-litem wia 
y (1882), sec. 525—Court’s power to direct filing of 
_ award—Court, when bound to refuse application ; see Award... iai 
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Civil Procedure Code—(Conid.) 

, (1882), sec. 562—Decision not based on preli- 
minary ground—Decision based on merits—Appellate Court's power ; see 
Remand, validity of iS sine zii ine ie 310 
——-——~-, (1882), secs. 588, 589—Order setting aside trans- 

fer by insolvent, if appealable—Insolvency proceeding commenced under 

Chap. XX of the Code of Civil Procedure (1882)—Insolvent, adjudging 














Provincial Insolvency Act, sec. 38; see Appeal —... 239 

——— m, (1908), sec, tire aan see ANA Sale 

setting aside of . ; vi ae 89 
waman am an 4 (1909), sec, PN if can delegate judicial 

function to commissioner; see Debt 17 


—— aman 4 (1908), sec. con KANE Small fore Court 
Act, Sch I. Cl. (26)-——Suit to recover money—Civil Procedure Code (1882), 
sec. 295—Appeal; see Rateable distribution ih : ues 94 
y( 1908), sec. 115-—Irregular exercise eh jurisdic- 
tion--Order allowing transferee of non-transferable occupancy holding to 
deposit decretal amount ; see Auction sale, setting aside of  ... ‘i 388 
———_—— p 1908 sec. I15—Revision—High Courts power—ZIssue, 
decision of—Reversal of issues by appellate Court. 
It is an irregularity within the meaning of section 115 of the Code of Civil 
Procedure in the appellate Court not to decide an issue which became necessary 
by the reversal of the decision of other issues by the first Court, and the High 
Court can interfere of its own motion without any application by a a 
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Sibu Sant v. Netai Charan Das se 114 
— » (1908), secs, 144, 151—Court’s ih dané power to 
order restitution ; see Restitution is 187 
seein amranani anne» (1908), sec. 144, if aunen S TE 
power; see Restitution as 187 











» (1908), O. 1, R. are addon of, an 
Court—Remand-—Proper party to suit—-Darputnidar and Seputnidar ; see 























Ejectment, suit for, by putnidar s 6 
, (1908), O. 21, R. 2, Sub- R(3)—Agreement to seek 
time ; see Adjustment of decree ‘a êh 451 
aie » (1908), O. 21, R. 2, Sub- R. D) applieabilitves De: 
cree holder guilty of fraud ; see Adjustment of decree 451 
E e ( 1908), 0.21, R. 2, Sub-R. E EEE 
between judgment-debtor and dae holder: see Adjustment of decree ... 451 











ely pamakanan 


, O. 21, R. 58-—Crops, value of ascertainment of—~ 
Moveable property of Bana nature, attachment of; see Harvesting 








Charge in si ss as 167 
———— — (1908), O 21, R. ae power to extend time 

—Deposit ; see Execution sale, setting aside of tvs 89 

Failure to apply with deposit—Act of Court—Effect; see bution ale 
setting aside of in se 83 








2 oan), O. 21, R, 8g— Person du title idore 
execution proceedings, if can apply to set aside sale; see Execution sale, 














setting aside of ... ie mr ies ve dee 83 
; (1908), O. 32, R. 4 (3)—Married woman—Infant 
defendant, if represented—Party to suit; see Guardian-ad-litem aa 3 





» (1908), O. 41, R. 17—Order of dismissal -for 
default of appeal ; see App è zti “ug esas 334 
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Civil Procedure Code—/(Contd.) 
, (1908), O. 41, Rr. 18, 19, O. 43, R 1 Sub-R (1)— 
Re-admission, application for—Appeal, dismissal of, for non-filing of 
notice; see Appeal se on sis we owe 083 
, (1908), O. 41, R. 22, Sub-R. (1); see Cross- 
objection by co-respondent ... i we re a 61 
Claim, maintainability—Decree against one einen xecution against another. 
Plaintiff brought a rent suit against A and got a decree which he partially exe- 
cuted. Subsequently in another suit against A, B filed a compromise stating that 
A was his denamdar. The present suit was thereupon brought claiming further 
to execute the previous decree against B : 
Held: The claim was not maintainable. Jadu Nath Bose v. Prem- 
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moni Dasi, kaa H Se avi — 128 
Commission—Court’s power—Delegation of judicial function—Civil 
Procedure Code (1908), sec. 75; see Debt ai pi 17 
Common Law deed and mortgage deed in this country, dieren between ; 
see Mortgage deed, execution of z T T 61 
Co-parcenary under Muhammadan Law—Joint liability of “wander ad 
pre-emptor to pay Government revenue ; see Pre-emption, right of oes 483 
Compensation, notice for, requirements of—Re-weighment—Non-delivery 
of goods—Railway company; sez Railways Act, secs. 77,140 7 211 
, suit for—Suit to recover money due on registered bond— 
Limitation Act (1877), Sch. II. Art. 116; see Debt. ng ee i7 


Complaint materially defective—No objection as to legality or sufficiency 
of complaint—Trial—Conviction, if can be set aside-—Criminal Procedure 


Code, sec. 537 (a); see Jurisdiction de sak a 517 
‘Conceal his presence’—Criminal Procedure Code, sec. 109 ah (a); s 

Security for good behaviour oi se sas 396 
Consent decree—Decree on compromise in excess of glenda authority— 

Original suit, revival of ; see Consent decree, setting aside of, effect of ... 217 








, decree, setting aside of, effect of. 
When a ouse decree has been set aside on the ground that the decree 
was passed on compromise in éxcess of the authority of the pleaders of the 
parties, the effect is to revive the original suit which was ended by the com- 
promise decree. Raj Kumar Roy v. Harekrishna Chakravarti ... 217 
Consent decree infact an exparte decree—Procedure to set aside such 
decree—Civil Procedure Code, O. 9. R. 13; see Consent decree, setting 
aside of t. cen cue ee wae wae 408 
jin factan exparte decree—Procedure to set aside such 
decree—Review—-Civil Procedure Code, O. 47, R. 1., see Consent decree, 
setting aside of vee we 4.08 
, setting aside of —Procedure—Review-~Civil Peis Code (Act 
V of 1908), O. 9, R. 13,0. 47, R.L 
- Although a decree purports, on the face of it, to have been made by consent, if it 
is subsequently alleged by one of the parties that he was not present at the time 
when the consent order was made, and that, asa matter of fact, what appears to be 
a consent decree was in essence an exparte decree, it is open to him to pursue the 
remedy provided by Rule 13 of Order g of the Code of Civil Procedure. This is not 
the sole remedy open toa person placed inthat position. It is open to a person so 
affected to make an application under Rule 1 of Order 47 of the Code and to invite 
the Court to reconsider its previous decision in the light ofthe facts subsequently 
discovered. 
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Consent Decree—(Contd.) 

Where in course of execution proceedings, it was asserted that an order had been 
obtained from the Court on the allegation that both parties had assented thereto, but 
subsequently one of the parties asserted that he never consented to the order in 
question, and that, what purported to be a petition on his behalf, was, as a matter of 
fact, never approved by him: 

Held, it was open to the Court to review the order and recall it. Hakim- 

gir? Basdeo Sahi ... wee ae is . 408 
Consignee—Refusal to take delivery—Sale of goods—Sale in Pn 

of the provisions of Act—Damages—lIrregularity in conduct of sale; see 

Railways Act, secs. 77,140 A eae 211 
Conspiracy, criminality of-—Overt ae iminality. 

The criminality of the conspiracy is distinct from and independent of the 
criminality of the overt Acts. Palin Behari Das v. King-Emperor ... 517 
, how proved——Inference—Overt Act 

The prosecution is not obliged to prove that the persons accused actually met and 
laid their heads together and after a formal consultation came to an express agreement 
to do evil. On the contrary, if the facts as proved are such thatthe jury as reason- 
able men can say there was a common design and the prisoners were actingin concert 
to do what is wrong, that is evidence from which the jury may suppose that a 





conspiracy was actually formed. 
It is from this point of view that overt acts may properly be looked.to as 


evidence of the existence of a concerted intention ; indeed, the conspiracy is 
usually closely bound up with the overt acts, because in many cases, it is only 
by means of the overt acts that the existence of the conspiracy can be made 
But the criminality of the conspiracy is independent of the criminality 





gut. 
of the overt acts. Pulin Behary Das v. King-Emperor ... 517 
g n te wage war—Evidence-—Lathi play. 
Lathi play standing alone cannot be treated as evidence of a conspiracy 
to wage war. Pulin Behari Das v. King Emperor... A 517 
Conspirator, acts of one, when evidence against. a 


The criminality of the conspiracy lies in the concerted intention, and 
once reasonable grounds are made out for belief in the existence of the 
conspiracy amongst the accused, the acts of each conspirator in furtherance 
of its object are evidence against each of the others ; and this, whether such 
acts were done before or after his entry into the combination, in his presence, 
or in his absence. Pulin Behari Das v. King Emperor a RII 
Co-conspirators—Corspirator, acts of one, when evidence. 

When persons have been taken into custody and are in a condition which 
makes it impossible for them to actin aid or furtherance of the conspiracy, that 
is, when so far as they are concerned, the conspiracy has come to an end, the 
acts of persons who were members of the conspiracy and who are still 
free to act can no longer be deemed the acts of co-conspirators. Pulin 

Behari Das v. King Emperor ee ek S 

Contempt of authority of High Court—Stay of proceedings, order for—Ad 

interim stay—Proceedings continued in disregard of order passed after communi- 
cation, if valid. 

An application was made by the judgment-debtors to the Munsiff for adjournment 
of the proceeding for the determination of mesne profits pending before him, and in 
support of the application, an affidavit was filed in which it was specifically stated 
that the High Court had already stayed proceedings. To the affidavit was annexed 
as an exhibit, a letter in original written by the vakil of the High Court who had 
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Contempt of authority—(Conżd.) 
obtained the Rule to the pleader in charge of the casein the Court of the Munsiff. 
It was expressly stated in the latter that the High Court had issueda Rule and had 
also ordered an ad interim stay of the proceedings pending the hearing of the Rule. 
The Munsiff rejected the petition as being groundless, and after examining witnesses, 
made an order for assesment of mesne profits : 

Held, that the act of the Munsiff amounted to a contempt of the 
authority of the High Court; that the arm of the High Court was long 
enough to reach any person who might behave in the above manner ; that the 
order was wholly without jurisdiction and should be cancelled. Sati Nath 

Sikdar v. Ratanmani Naskar ae ies e 335 
Contempt of Court—arrister—Alteratian of subpena—Forgery—Striking off 
voll of Court. 

Where a practitioner in a Colonial Court acting for a plaintiff who has been refused 
a warrant by a civil Court forthe detention of defendant alleged to be about to leave 
the Colony, institutes criminal proceedings in respect of the same subject matter, and, by 
means of allegations to which the civil Court attached no credit, obtains a warrant for 
the arrest of the defendant from a Court of criminal jurisdiction, his conduct does 
not amount to any punishable contempt of the civil Court. 

The appellant, who was retained to defend an accused person, obtained subpcenas 
for the attendance of two witnesses. After the subpoenas had been served it appeared 
that those witnesses were unable to give evidence onthe question in dispute, and 
accordingly the appellant asked them to return the subpoenas, which they did. He 
then struck out the names of those two witnesses and inserted the names of two other 
persons, upon whom subpoenas were then served, There was nothing to suggest any 
intent to defraud on the part of the appellant : 

Held, that although the appellant had committed an irregularity, the facts did not 
establish the offence of forgery. 

The order of the Supreme Court striking the name of the appellant off 
the roll of barristers and solicitors of the Court, founded on an alleged contempt 
and forgery, under the cirtumstances set out above, discharged. In the 








Matter of Moses Amado Taylor say 639 
Contentious suits—xfarte decree in mortgage agak on TIA 

of equity of redemption—Priority ; see Lispendens aes ski 137 

Contract, action on—Party ; see Damages, suit for ... 225 
, Mistake— Inclusion of land—Void or Voidable—Apportionment 

of rent, see Lease 665 
—, breach oD anew“ enter allowed time = oer of iba 

-—Debt unsatisfied at the end of the period ; see Debt bas es 17 





, enforcement of—Equity of redemption, sale of—Vendor agree- 
ing to pay mortgage debt—Balance legally recoverable; see Transfer of 





Property Act, sec. 90 ine se 68 
—, for purchase of immovable AT Gia TE if can bind minor- 
Minor’s estate, if bound—Purchase, advantageous ; see Specific performance 69 
—, Indian, how construed, see Specific pérformance od T 332 
, to build dwelling—-house—Sale of land—Agreement to re-sell on 
terms—Vendor's successor failing to act ; see Specific performance hs 332 
—, Act, sec. 55—Rule of equity—Time, if essence of contract; see 
Brokerage contract ene is ies ou igs 40 





—, Act, secs. 69,70—Sale of claimant’s crop inspite of claim— 
Deduction, if can be made for harvesting charges ; see Harvesting charge ... 167 


t 


4 
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Contribution—Payment to arrest Revenue sale—Liability, extent of — Revenue sale-— 
Collectorate Register—Public document. a 
Where default in payment of Government revenue was made by some of the 

proprietors of a residuary share of an estate which comprised several villages, the sharers 
not being in possession, each of the same share in all the villages, and the sale was 
averted by another, the extent of liability of such defaulting sharers for contribution, 
whenever information is available, is tobe determined with reference to the assets 
accepted as the basis at the time of the Permanent Settlement and not upon an 
assets at the time of the default. 

Semble, when information is not forthcoming, the Court may possibly assume}'in 
the absence of evidence to the contrary, that the assets have remained RARES and 
thus base the calculations upon the present assets. - 

Registers giving details as to the areas of different villages and the 
Government revenue chargeable thereon atthe time of settlement, produced 
from the Collectorate, are public documents. Lalmohon Thakur v. 

Nanda Lal T ; IQI 

Co-owner building on his land sear on oie land of join mii 
Building expenses met from joint family fund—Other co-owner’s right; 
see Partiton, suit for ae . e 376 

, pending money, if to bë aae Defensive equity, 

aser—Partition-—Distribution of sale peered see Partition, 


> wee * 





— 


passing to purch 


suit for ..- ve 370 
Copy of decree, agé oroit Benal Teny Act, sec 174; see ; 
Execution sale, setting aside of ios ia ies oa 89 


Corroboration, nature of—Person transforming into spies id informers. 
The fact that out of fear or repentance, persons subsequently transform them- 
selves into spies and informers, does not render corroboration unnecessary 
and the corroboration which is needed is of the same extent and character 
as in the case of accomplices. Pulin Behary Das v. King Emperor ae 
Co-Sharer landlord, suit by—Tree, value of, improperly cut and appro- - 




















priated—Party—Bengal Tenancy Act, sec 188; see Damages, suit for"... 225 
Costs—Copy of decree, charge for--Bengal Tenancy Act, see 174; see 
Execution sale, setting aside of NO 89 
, heavy, in Rule, when rer Ne MAN obtained: see ~ 
cise transfer of e < sh 162 
_ order for, who and when can aka Gdin Pinoi Code, sec. ` 
148; see Criminal Procedure Code, secs 147, 148 ... 3 sa 267 
jaan, Vakalatnama—Bengal Tenancy Act, sec. 174; see. Breeton ies 
setting aside of sa P on 89 
, what Pleo TT mene Ree sec. 174; see l 
Execution sale, setting aside of "e ree 89 
Court acting without jurisdiction—Proceedings, legality of ; see jurisdiction ae 517 
Changes in title pendente lite; see Exparte decree NG S 241 
—, if can delegate judicial function to commissioner-—Civil Procedure 
Code (1908), sec. 75; see Debt ies = kai ER VW 
if restricted to grounds in petition for review ; see Review ... ie 339 
-Court’s duty—Order under err eae san state of circumstances ; see 
Review < ; vee si we, 339 
Technical oa see Sangkan ian “897 





Court’s inherent power to mould ee see a A withdrawal of, on 


permissible. tee, T : saa oe ae 517 
—_—-——jnherent power to order U see Restitution to = 187 
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Court-fee—Application for review presented on ninetieth day—Eighty-ninth 
day, holiday—Court-fees Act, sec. 14, sch. I. Arts, 4 and §—-Limitation Act, sec, 
alii Clauses Act, sec, 1o—General principle ; see Review, application for 505 





: ——, deficit—Order to pay within a week—Court! sintention—Exclusion ` 

of day of order ; see Limitation nes y ssi 720 
TAN PB a NG denial of, in some a KK for declar- 
` ation of title and recovery of possession—Court-Fees Act, Sch, IJ, art, 17; 

see Partition suit ns 443 
Government’s dhara Site; in’ Srni ere of mortgaged 
property in satisfaction of Government's alleged claim for Court-fee—~ | 
Second sale of mortgaged property in execution of mortgage decree; see 


4 
#aaaaran 








Mortgage oes kh 327 
Court-Fees Act, sec. 1 Suit cee) of on primma ponds Appel i 
‘allowed with costs—Remand—Refund of fees ; see Decree, amendment of 658 


, sch IT. Art, 17—Suit for declaration of title and recovery 
of possession—Co-owners——Possession, denial of, in some properties; see 


Partition suit... "++ 443 
Creditor, rights of—Mode of av nicht SraschibedOblivation, ye siloka 
see Debt te T se T 17 
Criminal breach of trust—Cheating—No feuadlent sakanan, but mere 
. illegal demand; see Penal Code, secs. 406, 417 da eee 515 
Criminal Conspiracy, connection with—Criminal Biasae Code, sec, 
110; see Security for good behaviour ... ; woe 306 
‘Criminal liability—Wrongful act of servant Express abaan see 
Master, liability of a : ren 401 


Criminal Procedure Code, sec. 35 a, pa Aa d sentenca 
Under cl. (3) of -section 35 ofthe.Code of Criminal Procedure, for the 
purposes of appeal, the aggregate sentence of one month under each of two 
‘sections is to be taken to bea single sentence of two months, though the 
sentences were ordered to run concurrently. Bepin Behari De ~v. 

The Emperor er m bi ra e 82 

, sec. go—Issuing of warrant in first instance, 
if iHegal—Reasons for issuing warrant, recording of—Form for warrant, 





adoption of stereotyped; if sufficient; see Warrant, execution of, resisting . 186 

i et man , SeC. 109, cl. (a)—Concealment ; see See sor i 
good behaviour ... wn co ai ue ae 306 
nnn , sec. 109, cl. (b), object of ; see Security for good i 
behaviour P ve sive aaa ne i 396 


a , sec. 145-——-Landlords claiming exclusive possession 
through tenants—-Rival claims set up by other landlords to exclusive possess- 
ton—Foint COSA cane possessron in favour of one, as against others, if 
good. ` : 
An order passed in favour of one tenant as against othér persons setting: up their 
tenancy, is a good and valid order. : l 
Where one set of landlords claims exclusive possession of: land through their tenants 
and a similar rival claim is set up bya different set of landlords through their tenants, 
the dispute is one which comes properly within section 145: of the Criminal Procedure 
Code; and the landlords of the tenant in iis can recover. the_entire rent from 
him according to his lease.- D ` ; 
The presence of the rival) tenants is S Sris Chandra Bose v. - 
-` Fakir Chandra Kamar... ee ae rvs 184 
H 
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Criminal Procedure Code (Conid.) d 
as, SEC, 147—Erection of ae on boundary of 


village belonging to another party; see Criminal Procedure Code, secs, 











147,148 tre ovr T NT see l 267 
= — , SEC. 147 if confined fö easement only; see 
Criminal Procedure Code, secs. 147,148 .. : see bee 267 


rs , Sec, ag Naet authority ‘to direct 
Police to assist a party in removing obstruction; see Criminal Procedure 


Code, secs, 147,148 eae brg rh ies 
—, secs, 147,'148—Local inspection, when permissible—Indian 


Easements Act, applicability of—Easements, section if confined to mere— Costs, 
order for, when to be made, and by whom—Obstruction, order for removal of, 
. with the help of the Police, if without jurisdiction. 

The rule that in criminal cases a Court is only justified in holding a local inspection 
in order to explain the facts appearing in the evidence does not apply to section 147 of 
the Criminal Procedure Code ; special provision is made in the Code for local investiga- 
tion in thesecases and in a case where levels and the fall of water are concerned, a local 
inspection is eminently necessary. 

Although section 148 of the Code empowers a Court to depute some other person 
to make such an investigation and although as a rule it is better to have such an 
investigation made by some other person, there is nothing in law to prevent ‘the 
presiding Magistrate from making the investigation himself; provided- he records what 
he’saw and does not act upon hearsay evidence. 

The Indian Easements Act does not apply in Bengal. Every landholder has a 

‘natural right to the use and enjoyment of his own land, among the necessary incidents 
to such an enjoyment is the right to let off water by the natural ‘course in’ which 
it has always flowed and would always flow so as to prevent inundation of his own land. 

Section 147 is by its very wording not confined to mere easements; the erection of 
a bund on the boundary of the village belonging to another party is an infringement 
of the natural right of the neighbouring landholder, and this is, therefore, a fit case 
for the exercise of jurisdiction under section 147. 2 

An order for costs must be made by the same Magistrate; it must be made_ 
within a reasonable time and it must-be made after due notice on the party against 
whom it is to be made, but there is no law that the particular moment at which it is 
to be made is when the Court is giving its decision and does not appear to be capable 
of being read into the section itself. sor 

A Magistrate has jurisdiction to direct the Police to assist a-party in re- 
moving an obstruction under an order under section 147 of the Code. Dawlat 








267 











Koer v. Siva Pershad Pandit ae ‘i we 267° 
nai , sec, 148—Costs, order for, who can make and 
when; see Criminal NA Code, secs. 147, 148 ves é 267 
$ , Sec, 148—Presiding Magistrate, if can himself l 
make investigation ; see Criminal Procedure Code, secs. 147, 148 _ awe 207 





——— a 





—_ , sec, 196—Sanction, grant of, by defacto local | 
Government—Case, torn rane of, by; defacto sessions Judge—Party, if | 
can-coilaterally question the legality of conviction; see Defacto holder  ... -417 
, Sec, 239—Abetment by implication—Joint trial 

of principal and agent-—-Agent committing offence—Principal..punish- 

able -by impliċation—Bengal Excise Act, sec. 56; see. Misjoinder of 
çharges T pr m ges ys w+, 692 


ir 








“le 
bo 
Ee, 
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Criminal Procedure Code—(Contd.) 
— i, See. 364-—-Right to examine accused—Nature of such 


examination—Material sar rdbovations, meaning of, evidence of—Motive, whether 

sufficient corroboration. 

All that a Court has the right to do under section 364 of the Code of Criminal Proce- 
dure is to ask the accused person to explain the circumstances which appear in 
evidence against him; where questions were put to the accused person which elecited 
a statement of a confessional nature : 

7 Held, that such examination, though purporting to have been made under section 
364 of the Criminal Procedure Code, was wholly inadmissible. 

Materia! corroboration means such corroboration as shews that an accused 
had not only some reason to commit an offence, but that he did, as a matter 
of fact, commit the same: mere evidence of motive cannot by itself be sufficient 
to corroborate a statement which requires corroboration in material particulars. 


Tufani Sheikh v. The King-Emperor 323 





+ —-—————, sec. 537 (a)—Complaint miell deleciive 
—Conviction, if can be set aside—No objection as to legality or sufficien- 
cy of complaint—Trial; see Jurisdiction bes a 517 


Crops, value of, ascertainment of—Moveable Sipon of perishable mature 
attachment .of—Claim preferred—Sale before investigation-—~Civil Procedure 

- Code, Ó. 21 R. 58; see. Harvesting charge sah ee ii 167 
Cross-objection -by correspondent-—Test——Civit Procedure Code (1908), O 41, 

R, 22, Sub-R 1—Party, if can question competency of cross-objection in second 

appeal, . 

_ Order 41, Rule 22, Sub-rule (1) of the Code of Civil Procedure is comprehen- 
sive enough to admit of a cross-objection by one respondent against another. 

As a general rule, the right of any respondent to urge a cross-objection is 
limited to his urging it only against the appellant: and it is only by way of excep- 
tion to this general rule, that one respondent may urge a cross-objection as against 
another respondent. < 

No exhaustive rule on the subject can be formulated, and the true test is, 
whether, for the ends of justice, it is necessary that upon the appeal of one of the 
parties the matter should be re-opened only so far as he is concerned or the whole 
case should be reviewed and some of the respondents allowed the opportunity to 
urge a cross-objection against their co-respondents. One test of a negative 
character is sometimes useful: if the party, against whom a cross-objection is 
sought to be urged by his fellow respondents, is not a necessary party to the ap- 
peal, the cross-objection can hardly be allowed to be urged. But if he is a neces- 
sary and proper party respondent to the appeal, whether cross-objection can be 
“urged or not, depends upon the circumstances of the case. The test to be applied 
is, whether the questions which arise between the several sets of parties are so con- 
nected that one of them ought not to be allowed to re-open matters, so far as he is 
concerned, without opportunity allowed, in the interests of justice, to another to 
protect himself by urging his objections, even though they be directed, not against 
the appellant, but against a co-respondent. 

The plaintiff and third and fourth defendants were so far united that their 
common interest was to defeat the fifth defendant, who set up a heavy prior charge, 
which, if real, was entitled to precedence over both of them. If the fifth defendant 
was defeated, the question of priority as-between themselves would be immaterial, 
as the property was of sufficient value, to satisfy the. claim of both of them, The 
first Court over-ruled the contention of the third and fourth defendants that they 
were entitled to priority. The fifth defendant preferred an appeal: 


422, THE CALCUTTA LAW JOURNAL. [Vou XV. 


Cross-objection—/(Contd.) 

_ Held, that the third and fourth defendants contd file _eross-objections a against 
the plaintiff in the appeal of the fifth defendant.” | A 

` Held also, that the party in second appeal could question the competency of 
cross-objection although no such objection was preferred in the first appellate 


Court. Jadunandan Prosad Singh v. Koer Kallyan Singh .. 61 
Crown, claim of—Suit in forma pattperis—Charge for Court-fee—Civil 
“Procedure Code, sec. 411—Third person’s property, if liable ; see Mortgage 327 
, claim. of, when preferred—Claims of crown and common persons. 
m ‘cofteur; i sée Mortgage ast 327 
Custom—Gift of ancestral property, by donls father to ding tes Sheikh ; 
Ausaris of Pathan tribe of Punjab Mahomedan; see Possession, suit for ... 172. 
, Withdrawal of chief’s power by Government ; see Kunjpura estate ... 352 


Dataages—Bengal Tenancy Act, sec 185 (4)-—Court’s duty. 

Before awarding damages under section 186 A (1) of the Bengal Tenancy 
Act, the Court should ‘find, as a fact, as to whether there was reasonable or 
probable cause and state its grounds for coming to that conclusion, and where 
the appellate Court awards such damages, should alsoconsider in coming to 
that conclusion that though it was found that the defence was without reason- 
able cause, it was a defence which was accepted by the first Court. 








_ Sibu Sant v. Nitai Charan Das ya an a 
m met Breach of contract—Debtor allowed time for eyna of 
‘ loan—-Debt unsatisfied at the end of the period; see Debt at T 17 
———----—, for wrong independent of contract—Party; see Damages, suit for 225 
— Irregularity in conduct of sale—Refusal by consignee to take 
delivery—Sale of goods; see Railways Act, secs. 77,140 wae sa 211: 





, suit for—Co-sharer landlord and tenant—Other co-sharers, if necessary 
aviv Bengal Tenancy Act, sec, 188. a 
Section 188 of the Bengal Tenancy Act has no application to a suit by a co-sharer 
landlord against an occupancy raiyat for damages for value of trees alleged to have been 
improperly cut and appropriated. 
Although in an action on a contract all the parties jointly interested therein 
ought to be brought before the Court, the rule is otherwise in an action for 
damages for wrong independent of contract. “Where several persons are entitled 
to sue in respect of a wrong done to them jointly, as for instance, in the 
case of injury to their joint property by trespass, conversion or negligence, it is 
not necessary that they should all join as plaintiffs in the action. Any one of the 
parties | is entitled to maintain a suit in so far as he has been damnified by the 
alleged tortious act of the defendant. Fatik Chandra Rayv Atlas 











4 Bibi “aa 225 
Date, alteration E E deed, jan ESEE E ER of both 
parties ; see Mortgage deed, execution of sais rr 61 
Death, of one party—Reference to arbitration, if revoked ; see Arbitration sue 360° 
Debt and judgment-debt—Difference, if eae s tiability to pay- judg- 
` ment-debt ; see Father's debt e 228 
— Civil breach of duty—Illegal or iment debt —Son, i if bound 6 
pay ; see Father's debt hs ase 228. 
„if can be recoverd from | property—Improper interim - i 
adem ai see Father's debt Ng kh 2 228 


amm, Obligation to pay—Paymené, Pa. mode of ~Creditor, uf A E A 
tered bond, limitation--Limitation Act (XV of 1877), Sch, 11, r16—Time for repays ' 
“ment —-Contract, breach of-—Damages—Document, construction of—Commission, scope. ~ 
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Debt—/Contd.) 

of--Court’s power to delegate judicial Ais Cio Procedure Coie (et V f 

1908), Sec. 75. 

Every loan implies a promise to repay and an unqualified admission of indebtedness 
is equivalent to an express covenant and creates a personal obligation. A creditor 
is not limited to a mode of payment prescribed; he may enforce the obligation by 
other means, if that mode is found insufficient. R 

Suit to recoyer nioney due on a registered bond is a suit for compensation for the 
breach of a contract in writing registered within the meaning of Article 116 of the 
second Schedule of the Limitation Act, and is to be brought within 6 years from the 
date when the contract is broken, or where there are successive breaches, from the 
date when the breach. in respect of which the suit is instituted, or where the breach 
is continuing from the date when it ceases, 

Where the debtor was allowed some years for the repayment of the loan, if the debt 
remained unfSatisfied at the end of the period, the plaintiff might recover damages 
for breach of contract. 

A document recites that a certain «maqunt was borrowed by A the appelllant, and 
that for the payment of the said loan, principal with interést, the creditor was to be 
placed in possession of properties up to the end of Pous 1959, Sambat, which corres- 
ponds with 13th January 1903. Lists were appended to the document, of properties 
of which the creditor was to be in possession from year to year. ‘The ‘creditor was to 
be placed in possession of one set of properties from the very first year, of another addi- 
tional set from the beginning of the next year, and in the same mahner~ of further sets 
of properties from the beginning of the third and fourth years. The names of the 
tenants and the amount recoverable from each of them were stated in 
detail. Ari account was also annexed to indicate how the debt was to be reduced from 
year to year, with the result, that onthe 13th January 1903, not only would the debt ` 
stand completely. wiped out, but there would bea balance due to A. The deed con- 
tained a proviso that the creditor would be entitled to realise arrears of rent by 
institution of<suits in his own name, but that, if any tenant was ejected, a new tenant 
could be indtfcted upon the land by A at his pleasure, or he might occupy the land | 
himself, with the result that the creditor would receive his dues from the new tenant 
or A, as the case might be. The deed further provided, that if any excess collection 
was made by the creditor, the money would be refunded to A year after year, while 
if the rent decreased in any village, the creditor would be entitled to the deficiencies 
from A. The deed also contained a covenant, that during the term, the debtor 
might at any time, upon payment of whatever was due take back possession 
of the properties, and that in any event, upon the expiry of the term, he would be 
entitled to possession : 

Held, that as the intention of the parties was that their liabilities should be adjusted 
on the expiry of the term when the possession of the plaintiffs would terminate, and 
when, if nothing went wrong, the debt of the defendant was further entitled to be 
restored to possession upon payment of the amount due at any time within the period, 
the plaintiffs were not bound to sue whenever they failed to realise a sum mentioned 
in the document at the precise point of time when ft was assumed to be recoverable. 

The power of the Court to issue a commission is defined in section 75 of the 
Code of Civil Procedure (1908), The Court cannot delegate his judicial 
functions ‘to the Commissioner.) - Maharaja Ram Narain Singh, v. 


- QOdindra Nath Mukerjee ... a e iai 17 
, sons not bound to pay; see Father’s debt ... si sis 228 
Debutter property—Permanent tenancy ; see Presumption i 227 


Declaratory decree—Civil Procedure Code Oe XIV of 1882), Sec. see scope of. 
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Declaratory decree—/(Contd.) ei 

Where, in a suit under section 283 of the Code of Civil Procedure (1882), 
it was found that the claimant, i. e. the plaintiff, was in possession of the 
property after a-purchase for valuable consideration and not the judgment- 
debtor, the suit should be decreed unless there was anything in the pleadings 
olitside the scope of section 283 to restrain or restrict such a result. Abdul $ 

Kadir v. Ali Mia ... 64 
. suit—Suit by annee lenlo, ahe a I E suit 

—Specific Relief Act, Sec. 42—Suit, nature of-——Res judicata. 

A brought a suit against B for rent. The defence was that she held the land as 
tenant of C. B's defence was investigated and overruled on the merits, and decree was 
passed in favour of A. Bthen brought a suit for declaration that C and not A 
was her landlord. | 

_ Held, that the suit being an interpleader suit, was not maintainable. _ 

“Held also, (1) that such a suit was not maintainable under section 42 of the Specific. 
Relief Act. 

(2) That it was barred under the proviso to section 42 of the Specific Relief Act, 
as no consequential relief, namely, injunction to restrain A from executing his decree, was | 


a TRUER HH the 





ane 


prayed for, 
(3) That the suit was also baited by res judicata. 
To determine the nature of a suit, its true scope ‘should be examined, 





Nauji Koer v. Umatul Batul ve a 633 
Decree, affirmance of, by appellate Court, effect of; see Exparte E Ey 24t 
- , against minor defendant, when can be impeached—Guardian- ad- 

litem-—Sufficient representation ; see Exparte decree, suit to set aside , ... 446 


— ~, amendment of-—Court Fees Act, Sec, 13—Appeal—Remand—Refund of fees 
h Appeal “allowed with costs,” meaning of. 

The High Court amended its own decree after more than seven years, for the ends 

of justice and also to carry out its own meaning. 

~ Where a suit had been dismissed on-a preliminary ground by the Court of first. 
instance, and the appeal was “allowed with costs” by the High Court, and remandéd ` 
to the Court below for disposal on the merits, and the decree directed the respondents — 
to pay the appellants the fes paid on the mamorandum of appeal : 

Held, onan application by the judgment-debtors (petitioners) for amendment of 
the decree, that an order ought to have been made under section 13 of the Court Fees 
Act for refund of the fee paid on the memorandum of appeal tothe then successful ” 
appellants, and that the amount ought not to have been entered in the decree so as to 
throw an unnecessary burden upon the unsuccessful respondents; and it was directed 
that the fee should be refunded to the appellants, and the decree should be amended ` 
accordingly, ; s 

Held further, the words “allowed with costs” in the order of the court 
meant “the costs of the High Court only and not the costs of the original 
Court as well” and that the decree should-be amended by the omission of that 
portian of it which directed the then rèspondent to pay the costs of the plain- 
tiffs appellants in the Court of first instance. Surendra Nath mey 
Chowdhury v. Givija Nath Ray Chowdhury... 658 
— execution of— Application for execution after time—Notice, service of, un- 

` der section 248 of the Code of. Civil Procedure (Act XIV of 1882)—Application Sor. . 
time-——-Non-appearance of judgment-debtor on day of hearing, effect ofA ttachment, 
` arder of. 

. On service of notice under section 248 of the Code of Civil Procedure, the judgment- 
debtor appeared and asked for time to enable him to prefer his objections to the 
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Decree—(Contd) 
execution proceedings. Time was granted, but he subsequently failed to appear on the 
day fixed for trial and the Court made an order under section 249 of the said Code. 

Held, that ar order under section 249 was an adjudication that the decree 
at the time was capable of execution, the fact. that the decree-holder did 
not choose to proceed with execution and the case was struck off, did not entitle 
either party to re-open the question upon which there had been a previous adjudication. 

The principle of the decision in Mungal Pershad v. Grija Kant is 
applicable whenever there is an adjudication by the Court upon the rights of the 
parties to the execution proceeding; it is not essential that there should be an 
order for attachment. Murlidhar Sukulv. Narsigh Das 453 
—— ‘execution of, application for-—Civil Procedure Code (Act XIV of 1882), Secs. 

244, 258—Certificate of adjustment—Application, if can be treated as one uader 

Sec, 258—~Fraud— Damages, 

The provisions of sections.258 of the Code of Civil Procedure (1882) are esate 
and no payment or adjustment shall be recognised by the execution Court unless it 
has been certified and, therefore, an alleged adjustment relied on by thej udgment-debt- 
or is no answer under section 244 of the said Code to an application for execution of a 
decree. The application cannot be treated as one under section 258 of the Code. 

If in point of fact the decree-holder agreed with the judgment-debtor that 
he would not execute his decree and that the matter should be settled between 
them, theri if he brakethat agreement he would be liable for an action for 
damages. Bajrang Bihari Lal v. Lachmi Wairain’ ate 3 88 
execution of——Civil Procedure Code (Act V of 1908), Sec. 48—' F. PE TEN 

if can extend the period mentioned in Sec. 48 by agreement, 

‘Section 48 sub-section (2), cl. (a) of the Code of Civil Procedure requires not only 
that there should be fraud on the part of the judgment-debtor, but also that the fraud 
should be of sueh a character as to prevent the decree-holder from proceeding with exe- 
cution of the decree. 

The term ‘fraud’ as used in cl. (a) of sub-section (2) of section 48 of the Code of Civil 
Procedure is used in a wider sense than thatin which it is generally used in English 
Law. l 

The following facts could not be treated as constituting ‘fraud’ on the part of the 
judgment-debtor : (1) the judgment-debtor’s taking objection under sections 244 and 
311 of the Code of Civil Procedure (1882) which objection was found unsustainable : 
(2) institution of a suit by a person claiming title to the property on the foot of a 
mortgage, which suit ultimately proved unsuccessful: and (3)a suit instituted by the 
decree-holder under section 283 of the Code of Civil Procedure (1882), who purchased 
a house in execution of the decree, after the objection of the purchaser of the same 
property from the judgment-debtor had been allowed and which suit was afterwards 
successful. 

It isnot open to a decree-holder and a judgment-debtor by any agreement 
to extend the period prescribed by section 48 of the Code of Civil Procedure 
(1908). Raghunath Prosad v. Kashi Prosad he w+ 678 

— for damages-—Claim for interest on arrears of malikana—lInterestjnot — 
recoverable ; see Malikana, — 
for mesne profits against father and grandfather—Joint ee pro- 








— 








‘perty, if liable ; see Interest. ses ius or «e 250 
Decreée-holder taking out execution for larger amount, effect eis if 
vitiated ; see “Civil Procedure Code (1882), sec. 258 an wet 423 


= purchaser, if entitled to compensation—Bengal Tenancy 
Act, sec, 174; see Execution sale, setting aside of - T wy 8g 
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Decree—(Contd_) 
-holder's right on setting aside of execution sale; see Execution - 























sale, setting aside of van ves se i > . 89 

in suit for POSS On rere Relief Act, sec. g—TiHe; see “Evi. 
dence a pi ae a ai I 

, nature of-—Tenant dying festa T not nade Party i ; see 
Rent, ‘suit for... ies 458 

—, transfer of —Decree, if capable ot aeon Wii Court can ty aan 

see Estoppel a ‘vd wie ie E 

, transfer of—Issue of notice under sec. 248 C.P.C, if ciara 
Which Court can issue; see Estoppel- ... =O 123 
————, transfer of—lIssue of notice under sec, 248 C P.C.— Objection + to =o 
transfer, maintainability ; see Estoppel .. : TTE 123 

——, under Section go of the Transfer of STOPERY Ag when to be- nga , 

see Malikana ai A 684 
Deduction for harvesting harge Ge of dala ae crop in spite of jam xo Aa 
~ —Contract Act, secs. 69,70; see Harvesting charge ves 167 
De facto doctrine—Introduction in law, reason for; see De facto holde vie 517 
guardian of Mahomedan minor, rights and liabilities of; see Maho- . 
medan Law aie se -- 270 

, guardian of Mah onya minor, sale by effect of; see Maho- 
medan Law de baie . + 270 





, holder—Legal ofice, de Jute “olda of, dii of—De facto officer, pre- 
iors of —De facto doctrine—Sanction. iban daha rs 

Per Mookerjee $—The acts of one, who, although not st the de jure holder’of a legal 
office, “was actually in possession of it under some ‘colour of title or under such condi- 
tions as indicated the acquiescence of the public in his actions, could not be ki 
impeached in any proceeding in which such person was not a party. 

The two fundamental pre-requisites to the existence of a de facto NANG are (a) 
the possession of the office and the performance’ of the duties attached to it,. and’ (b) 
colour of title, that is, apparent right to the office and acquiescence in the possession 
of it by the public. me 

The de facto doctrine was introduced into the law as a matter of nêla and 
necessity, to protect the interest of the public and the individual where those interests 
were involved in the official acts of persons exercising the duties of an office without 
being lawful officers. The doctrine in fact is necessary to maintain the supremacy of 
the law and to preserve peace and order in the community at large. 

Per Curiam.—Where the sanction under section 196 of the Code of 
Criminal Procedure was granted by the de facto Local Government and the 
cognizance of the case was taken by the de facto Sessions Judge, it was not 
open to a party to question collaterally the legality of the conviction upon the’ 
allegation that the Local Government was irregularly’ constituted and the 
Sessions Judge irregularly a Palin Behary Das v. King 


Emperor ... tee S17 





——, officer, ea ee ‘see De facto olde: j woe SIF 
Defences, inconsistent, in albounative: if allowed—~Written PATEE see 

Amendment ian a she 55 A ka AE -430 
Defendant, if can'raise a ‘plea of voidable sale ; see Transfer of property, 

Act, sec. 53 T T av van N ats 649 


Defendants, non-contesting defendants, application by, to set aside ebari 
decree—Appeal, dismissal’ of, by contesting ae eee Court. 222. 
". setting-aside exparte decree—Jurisdiction ; see Exparte decree ', Ft ages 1 BAI 


VoL., KV.) +. INDEX’.OF CASES, 727 


Demand, repetition of, when to be made and how; see ee 








right of - Scie 7 ia y bie v -4833 
Deposit—Court, if can extend umee Default pyi action of Court; seg Execu. 

tion sale, setting aside of =... ae ae ise any 89 
——~oOf, amount due, if necesssary—Exparte decree for rent--Application 

to set aside—Guardian ad-litem of minor, duty of; see Jalkar rent E u 282 
——, requisites of—Civil Procedure Code (1908), O, 21, R. 89; see 

Execution sale,- setting aside of ae si ss ja 83 


, with condition—Acceptance by Court—Qbjection by decree- 
holder--Condition, withdrawal of—-Money available to decree-holder; see, 
Execution sale, setting aside of ao Sie ra Si ses 83 

Devise to widow—Next reversioner disputing will—Compromise—Cons- 

-  truction—Estate taken by next reversioner—Impartible estate—Primogeni- _ 








ture, rule of; see Hindu Law—Succession re a 72 
Digwari tenure, nature and incidents of ; see Mineral Ten Si oT 461 
Diluvion—Ahbatement, plea of—Tenant to make out—Patia and Kabuliat : 

see Rent, abatement of ra jdi 507 
-Dispossession by title E E tenets Apne a abatement of rent; 

see Rent, abatement of T Tea N wi ki 310 


me Found in the premises and in the possession of an individual, 
when admissible in evidence. 

In order to make the documents, (a) found at the premises of the 
Association, and (6), found in the possession of individual accused persons 
when their residences were searched, admissible, one of three conditions 
has to be satisfied, vis.: (1) a document may be proved to be in the 
handwriting of an accused person, by comparison with an admitted or proved 
specimen of his handwriting, in the light of the testimony of expert 
witnesses (2) a document may be proved to be in the possession of an 
accused person: (3) a document may be admissible as falling within the scope 
of section 10 of the Indian Evidence Act. Pulin Behari Das ~v. 














; King Emperor... Gi ss S ag ee 517 
Document, construction of—Liability, adjustment of—Plaintiff’s right of 
realisation, when accrues ; see Debt a ie 17 
- , old, SNG, of-—Other person, if bound = uae ee sec. 90; 
see Ejectment. ... ot F 4 San 220 
a, suit sto ajange NA Dan in former suit; see Res judi- > 
cata 5 ; Sie ing 180 
man, thirty years id= Prenton of gag Disersuion 
Evidence Act, sec. 90, scope of ; see Evidence, admissibility of kes a 
Dower debt—Certificate of portion of debt—Relinquishment of remainder ; 
see Succession Certificate Act, sec. 4 > ae si 384, ` 
Dower, right to—Childless widow—Saleable estate; see Muhammedan 
Law... T at es i ika ves 468 
Earnest money, refund of—Vendors not performing their. part of contract— 
Vendee, if to perform his part; see Agreement to sell of we AOL 
Easements Act, applicability—Landholder’s right to let off water; see l 
Criminal Procedure Code, secs. 147, 148 yis T wes 267 


-Bjectment—Document, old-—-Authority to execute—Evidence Act, Sec. 90—- 
Presunption—Lease for building purposes—Origin of tenancy unknown—Perma- 
nent structure, ‘presence of, if necessary—-Tenancy, nature of, if a question of 
fact. 

J 


- 
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Bjectment—/(Contd. ) : 

The provisions ot section 90 of the Evidence Act merely establish that the document 

was executed by the persons whose signatures it purports to bear; but that cannot and 
does not prove the authority of the executants to bind other persons, 

Where the origin of the tenancy was unknown and the original tenant and 
his successor had been in occupation of the land for over 60 years ‘on payment 
of rent which was never varied, and the tenancy was treated by the landlord as 
heritable and the land was let out for residential purposes, the inference was 
that the tenancy was in its inception permanent. The presence of a permanent 
structure on the land was not essential to establish that the tenancy in its 
inception was of a permanént character. Cases on the subject reviewed, 

Maharam Chaprasi v. Telamuddin Khan wad we 220 

, suit for, by putnidar—Tenant, not under puinidar, but under darput- 
nidar and PA AA PA and seputnidar, if may be brought in as defen-. 
dant—Remand for retrial of suit with darputnidar and seputnidar as defendant on 
the question of title between him and the putnidar—Code of Civil Proceduré, 

Order 1, Rule 10—-Party, addition of. 

Ina suit for ejectment by putnidars, the defendant pleaded that he was a tenant 
not under putnidars but under another’ who was the darputnidar and seputnidar 
who was entittled to the land. 

The Court of first instance decreed the suit, but on appeal, the appellate Court 
held that the darputnidar and seputnidar should be brought in, as ‘defendant, and 
remanded the case for retrial on the question of the title between him and the plaintiffs: 

Held, that although the darputnidar and seputnidar may not be an absolutely 
necessary party to the suit, the appellate Court was entitled to hold that -his 
presence was necessary to enable the Court effectually and completely to adjudi- 
cate upon and settle all the questions involved in the suit, within the meaning 
of Order 1, Rule 10 of the Code of Civil Procedure; in other words, the 
darputnidar and seputnidar, whether a necessary party or not, was a very 
proper party to the suit, and the appellate Court was entitled to remand the 
case for retrial Upendra Chandra Mandal v. Sheikh Sobhan .«. >` 6 


Under-ratyat—Bengal-Tenancy Act, Secs. 22, Cl. (3) and 49o—~—Ijaradar 
purchasing occupancy holding--Setilement of purchased holding—Settlement- 
holder, status of. ` 
An Jjardar, who has purchased an occupancy holding, acquires it as a 

non-occupancy holding under clause (3), sectign 22 of the Bengal Tenancy 

Act; and if he settles the same with another, he settles it in the character of a 

raiyat and not as an ijardar, The person settled with, is an under-raiyat and is 

liable to be ejected after his tenancy has been terminated by a noticeto quit 

under section 49 of the Bengal WA Act. Sheonandan Singh v. 











‘Ramhit Singh ve ae ci ie 049 
—— Under-raiyat-—~Lease for 9 a resh lease on expiry of term— ' 
Stipulation, if valid ; see Bengal Tenancy Act, sec. 85 nes yak 122 


Under-raiyat—Sub- lease of homestead portion of holding—Incidents of 
sub-tenancy, by what law governed—Lease, construction of—Permanent lease in 
favour of under-raiyat, if valid and bindimg-—Bengal Tenancy Act, Sec. 182— 
Transfer of Property Act, Sec, 106. 
An-agricultural holding belonged to three persons. One of them gave his one-third 
portion of the holding, a homestead, in sub-lease to A : 


Bagan. 








Held, that the incidents of the tenancy of A were governed by the Bengal Tenancy 
Act and not by the Transfer of Property Act. 
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Ejectment—(Conid.) : 

That in the absence of any local custom or usage, the homestead portion of the 
holding was governed by the provisions of the Bengal Tenancy Act precisely in the 
same manner as the portion under actual cultivation. 

The question whether cases of this description are governed by the Bengal Tenancy 
Act or by the Transfer of Property Act, depends on the nature of the original tenancy 
and not on the nature of sub-tenancy with reference to a particular piece of land 
within the holding. 

A lease for nine years in favour of an under- «raiyat provided in one portion that 
the sub-tenant could not, at any time, be ejected from the raiyati holding of the 
landlord, and in another portion, that upon the expiry of the term of the Aaédudiat, a 
fresh settlement would be made and till a fresh settlement was made the condition of 
the kabuliat would continue in force. 

Held, that the two clauses taken together indicated that the intention of the 
parties was not to have the tenancy terminable upon the expiry of the period of 
nine years; that the lease was permanent and the true intention of the parties 
was that upon the expiration of the first nine years of the tenancy, a new 
settlement of rent would be made and till such settlement was made, rent would 
continue to be paid at the rate mentioned in the contract. Such a contract of 
tenancy between a raiyat and an under-raiyat was validinlaw, so far as the 
contracting parties were concerned, Abdul Karim Patwari v. Abdul 


Rahaman ves T T we 672 
Ekrarnama, construction of ; see Specific NA A ma ws 332 
Equity of redemption, ahas of—Mortgage, validity of, if can be ques- 

tioned ; see Lis pendens aa ai wee ae 137 
— ee of redemption, purchase of, by a member of Mitakshara joint Hindu 
family—Adverse possession ; see Muhammadan Law eee 468 


Erroneous reason as to applicability of section go of the Evidence Kek 
Second appeal—High Court’s power of interference ; see Evidence, admis- 
sibility of e ; pio iia Hoi kih 7 


Estoppel, doctrine of, KEN ecito Proceeding, validity of ; see 

Estoppel eee ve ae T 124 
Execution Piani e Deion to EE E NAN of snotice—Civil 
Procedure Code (Act XIV of 1882), Sec. 248-—Transfer of decree, application 
for—Notice to judgment-debtor, if necessary. 


„a 





A mere service of notice upon a judgment-debtor under section 248 of the Code of 
Civil Procedure is not by itself sufficient to debar him from urging the objection that 
an application is barred by limitation, when no order for execution has been made 
after the service of notice under section 248, 


If by reason of omission to serve a notice or by reason of a defective notice gerved 
upon the judgment-debtor, he has not the opportunity to contest the validity of the 
proceeding, he is not bound by the doctrine of estoppel. 


Where a notice under section 248 of the Code of Civil Procedure, as required by 
law, was not issued upon the basis of the application for execution, any order for exe. 
cution in the course of that proceeding cannot bind the judgment-debtor, Such an 
order cannot debar him from urging that the previous application for execution was 
barred by limitation. 

Even though a notice under section 248 may be issued toa judgment-debtor upon 
an application for transfer of a decree, it is not competent to the judgment-debtor at 
that stage to contend that the decree ought not to be transferred because an application 
for execution is likely to prove infructuous. 
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Estoppel—/(Conid, j’ i saa ka Siae 
Whether a decree, in so far as it is still unexecuted, is capable of eecution dane 
law, isa question for determination by the Court to which the decree.is transferred,’ 
when a proper application for execution is presented to that Court. - z eas 
A notice under section 248 of the Code of Civil Procedure is not required ~ 
to be issued upon an application for transfer of a decree. Such notice must. e -n 
be issued. by the Court which has seisin of the application: for execution, « ¢s <s 
whether it be the original Court which made the decree or is the Court to which: 
the decree has been transferred for execution. S§Sreepati Charan - -- -- 
Chowdhury v. Shamaldhone Dutt  ... ee eee ee ee ae 
—Expectation—Spending money ; see Rent, assessment of ~-- ... = 194° 
~-—-Mortgage--Purchaser of a portion of non-transferable occupancy: 
holding—Purchaser, recognition of and settlement with, by landlord—Pur- > --- 
chaser, if can plead invalidity of Ronee see Occupancy holding, non- >` 

















transferable oe i is baé 269° 
—-—Person’s right to avoid T AA on een sound En to - 
confirm transaction ; see Rent, assessment of wie DI e 104 
; Provision of law ; see Adjustment of decree Ta w- ASI 


Evidence, admissibility of—Evidence Act, Sec. 130—Witness not producing doct 
ment—Warrant, application for--Non-payment of process fee—Statement “by 
third party as to right, admissibility of--Evidence Act, Sec. 90, scope of—Erroneous’ 
reason as to applicability—JInterference in second appeal— Road-cess rent, admissibi- _ 
lity of-~~Recital, absence of--Person not party. = A ih 
When a plaintiff caused summonses to be served upon the’ witness who had” 

custody of the original and was called upon to produce it but did not comply with the or-” 

der of the Court, and application was made for the issue of a warrant: against the witness;~ 
which was rejected as no process-fee was paid for the service of the’ writ : 

Held, that it did not amount toa default on the part of the plaintiff and he was 
entitled to use the certified copy ofthe document as secondary evidence,’ : 

A statement by the grantor, who was the landlord of the plaintiff, in the-schedule 
to the lease that onthe boundary of the land demised was the holding- of the- 
predecessor of the plaintiff, is admissible in evidence against the defendant although, 
he was not a party to the transaction evidenced by that document. res $ 

When the reasons assigned by the lower appellate Court as to the eE 
of thé provisions of section 99 of the Evidence Act are erroneous in law, the men 
Court can interfere in second appeal. . | 

Under section 90 of the Evidence Act, it is not obligatory upon a Court tee assume, 
that the document produced is genuine, merely because it purports to be thirty years, 
old and is produced from proper custody. The Court has a discretion in the matter, 
but that discretion must be judicially exercised. The Court has first to consider 
whether in the circumstances of the particular case the document has been. produced, 
from the custody which may be deemed proper. When this is  found’in favour of. 
the party- who has produced the document, the question arises, whether the Court” 
should in the exercise of the discretion vested in it raise the presumption of genuine. | 
ness with regard to the document, 

The absence of the name of the predecessor of the plaintiff from the cate- 
gory of tenants mentioned in the road-cess return is evidence against the ' 








plaintiff. Imrit Chamar v,Sirdhari Pandey... aes Ty A 
of resemblance of child—Admissibility ; see Mohamedan Law- 
Marriage ass ja P 621- 





——Possessory suit, al in, if a e af Litle—Specific Retief ek 
See, Ga 
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Fvidence—/[Conid,) a os Se 
“A decree in asuit for possession under section 9 of the Specific Relief 

Act proves possession and possession is evidence of title. It cannot, therefore, be 

said that such a decree, is no evidence of title. The value to be attributed to 

it is a matter-to be determined by the final Court of fact. Such a decree, 

though based: upon a possessory title, is prima facie evidence of title to the land 

as against a‘stranger. ` Kailash Chandra Santra v, a ik Nath 














Misra at j ği via I 
; tm Road-cess TA EE of name; see Bias 
¢ admissibility of ... ; a < ; ae 7 
=A ct, secs. 34, EN 0f EN api in, Roe sored? 
Mohamedan Law—~Marriage E 621 
ent , sec. 90—Document, ald execution of Other person, if 
bound ; see Ejectment `>  . we us 55 ii 220 


< me, SEC, GO, scope of—Presumption of see Dr 

see Evidence, admissibility of , Da 9 
, sec. II BR A E Purchaser of a golion of non- ` 
transferable occupancy holding ; see Occupancy holding, non-transferable .., 369 
=n, SEC, 130—Witness, not a party, not producing document— 7 
Warrant issue of order for, dismissal of—Non-payment of process fee— 


_Default—Certified copy of eam fees see Evidence, 
admissibility of 








" oun 7 
, SCC. 132, applicibility ; see Thumb | impression ... use 399 
, sec. 132-—“Asking questions” ; see Thumb impression |... 390 
nt re , SEC. 132, proviso, applicability ; see Thumb impression i 399 


Exclusion of time—lLimitation Act (IK of 1908), Sec. 14, Sub-sec, (2)—“ Pro- 
secuting the proceeding ’’—Time taken in obtaining copies of judgment and order 

., of dismissal—Civil Procedure Code (Act V of 1908), O. 9, R. 9—Appenl, infruc- 

tuous—" Good faith” —Non-apprecidtion of full effect of alteration in law. 

"A plaintiff is said to be prosecuting another civil proceeding within the meaning of 
sub-section (2) of section’14 of the Limitation Act during the period when he was 
taking the indispensable preparatory steps in Court (wia, obtaining certified copies 
of the judgment and order of dismissal) ior the institution of the appeal which 
ultimately'proved infructuous. 


When a’ plaintiff has applied for a copy of a judgment and decree or order, in order 
to enable him to prefer an appeal against that order, he may be deemed to have been 


prosecuting a civil proceeding at least during the period occupied in the preparation 
of the certified copies. 


A non-appreciation of the full effect of alteration in law is a sufficient 
proof of bonafides, which justifies the application of section 14 of the Limitation 
Act. Lakshiram Mandal v. Sonatan Sarkar ee oa. I6 
Execution, against another--Decree against one person; see Claim, 





maintainability he pai ai sn sin we 128 

: application for, after time—Notice, service of, under sec. 248 of 

the Code of Civil Procedure (1882)—Non-appearance of judgment-debtor 
on day of hearing, effect of; see Decree, execution of 5 . 453 

ss = proceedings—-Adjudication -of rights of partie Attachment, 
Sais for, if necessary; see Decree, execution of .. = 453 


aw, 





me proceedings—Non-issue of notice under sec. 538 CoP: c 
Order for execution, if binds judgment-debtor—Objection as bar of previous 
application, if entertainable; see Estoppel oe sah oes 123 
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\ 
Execution—(Conid.) 
proceedings—Order on consent—Subsequent allegation that 
no consent given—Court, if can review the order; see Consent decree, 
setting aside of ... pi ae ines és 408 
proceedings—Service of notice under section 248 of the Code 
of Civil Procedure—Objection of limitation, if can be raised—~No order 
for execution; see Estoppel cui 123 
Execution Sale, setting aside of— Rent acre Beet Ter enancy Act, Sie 174 
—Deposit insufficient—Deficiency,—Supply of, later on—Time, extension. of— Civil 
Procedure Code (Act V of rgc8&), sec. ¢7-—-Appeal—Action of Court—Copy of 
decree, charge for—Pleader’s authorities, how long continues-—Execution pro- 
ceedings—Vakalainama, costs for-—Poundage fee—Decree-holder's right, when 
sale set aside—Inconsistent position if allowed to be taken—Order, effect -of— 
Compensation, decree-holder purchasers, if entitled to—Costs of decree, tf recover- 
able— Vakalatnama—Pundage-fee. 


An application by the judgment-debtor, to set aside a sale held in execution of a 
decree for rent on deposit of the judgment-debt and compensation under section 174 of 
the Bengal Tenancy Act was dismissed by the Court of first instance on the ground 
that the -necessary deposit was not made within thirty days of the sale, the sum 
deposited proving insufficient and the balance having been paid after thirty days. of 
the sale. On appeal by the judgment-debtors, the appellate Court held that the Court 
had power to extend the time and set aside the sale as prayed by the judgment- 
debtors ; the decree-holders purchasers appealed : 

Held, that the judgment-debtors having appealed to the lower appellate Court on 
the assumption that the adverse order of the Court of first instance had been made 
under section 174 of the Bengal Tenancy Act read with section 47 of the Code.of 
Civil Procedure, it is not competent to them to urge that the order in their favour: by 
the lower appellate Court was, as a matter’ of fact, made without jurisdiction, and 
that although the appeal preferred by them was incompetent, it is not open to the 
decree-holders to assail that order by way of-appeal. It is not open to a party 
litigant to assume inconsistent positions of this character; having succeeded in the 
lower appellate Court on the assumption that the order of the original Court was 
of a particular description, they cannot be permitted to turn round and assume an 
entirely different and inconsistent position, 


The order made by the original Court dismissing the application of the judgment- 
debtors to set aside the sale under section 174 of the Bengal Tenancy:Act is to be 
treated as one within the scope of section 47 of the Civil Procedure Code and in the 
nature of a decree against which a first appeal and a second appeal lie under the law. 


Whether an order in execution proceedings is within the scope of section 47 of 
the Code of 1908 depends upon its nature and contents. If it decides a question 
relating to the execution, satisfaction or discharge of the decree and if the decision 
has been given between parties to the suit or their representatives in interest, the order 
of the Court falls within the scope of section 47, and is a decree within the meaning 
of section 2. . 


It is not open to the Court to extend the time within which a judgment-debtor is 
required to make a deposit under section 174 of the Bengal Tenancy Act, ot Rule 
89 of Order 21 of the Code of 1908. 


The position, however, may be different if the party has been ptevented from 
making the deposit by reason of the action ‘of the Court, because in suth a contin- 
gency the Court is guided by the principle that an act of the Court prejudices no 
man, we 


- 
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Execution sale—(Contd,) 

Section 174 of the Bengal Tenancy Act applies to all purchasers whether they 
are decree-holders or strangers to the execution proceedings, and the decree-holder 
auction-purchaser is entitled to get five per cent. upon the purchase money just like 
any other auction-purchaser. 

Section 174 makes it obligatory upon the judgment-debtors to deposit the amount 


» recoverable under the decree with casts, and the casts here referred to are casts properly 


incurred by the decree-halders subsequent to the decree and in the course of execution 
proceedings, 

~ A copy of the decree is not, ordinarily, necessary for the purpose of the execution 
proceedings, and the decree-holders are not entitled to charge the amount spent by 
them in obtaining a copy of the decree, specially when not required by the Court to 
produce one, as part of the costs mentioned in section 174 of the Bengal Tenancy Act, 

An execution proceeding is essentially a continuation of the suit. 

The authority of a pleader engaged in the suit does not terminate with the decree 
but it is Competent to him to appear on behalf of his client in the course of execution 
proceedings without a fresh ‘authority. 4 

A fresh vakalatuama or authority to a pleader being unnecessary for the purpose af 
executing the decree, the costs for vakalatnama are not costs chargeable by the decree- 
holder under section 174 of the Bengal Tenancy Act. 

The poundage-fee paid by the decree-holders in respect of the execution sale at which 
they purchased cannot be treated as an integral part of the costs incurred by them 
and the decree-holders are not entitled to claim the money from the judgment-debtors. 

When a sale of immoveable property is set aside under Order 21, Rules 89, 
gt and g2‘of the Civil Procedure Code of 1908 or under section 174 of the 
Bengal Tenancy Act, the decree-holder becomes entitled to a refund of the fee. 

The decree-holders are not entitled, in the event of a reversal of the sale, to 

recover from the judgment-debtor the poundage-fee. If the sale is reversed, the 

decree-holder will forthwith become entitled to a refund of this money. If, 

on other hand, the sale is not set aside, he will not be entitled to a refund. In 

either event, he is not entitled to claim the money from the roe 
Raghubar Dayal Sukul v. Jadu Nandan Misser 89 

———-—, setting aside of—Civil Procedure Code (Act V of 1908), O. 21, R. 89— 

Default—Act of Court—Conditional deposit—Condition withdrawn after objection 

— Deposit available for payment—' Person owning property,’ if can apply. 

A petitioner is not prejudiced by his failure to make an application accompanied 
with deposit under Order 21, Rule 89 of the Code of Civil Procedure on the last day by 
an act of Court. A fresh presentation of the application and the deposit of money on 
the day following will be sufficient compliance with provisions of law. 

A deposit under Order 21, Rule 89 of the Code of Civil Procedure, in order to be a 
valid deposit, must be unconditional. When a deposit is made with a condition that a 
sum may not be drawn out at once but may be retained in Court until a certain event 
happened, it is not a good deposit, 

Where a conditional deposit was made, which was accepted by Court without any 
question, and as soon as objection was taken by the decree-holder, the petitioner 
withdrew the condition, so that the money became available for payment to the decree- 
holder before he had made any attempt to withdraw the money from Court: 

Held, that the deposit was valid and sufficient for reversal of sale. 


A person who acquired title to property long before the sale and execution 

proceedings, has no locus standi to make an application for reversal of sale 

under Order 21, Rule 89, of the Code of Civil Procedure. Dulhim Mat- 
hura Koer v. Bangsidhari Singh “ve te ee 83 
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Executor—Personal liability—~Beneficiary, if personally liable; see Rent, 

suit for ae ve : si T un 458 
Exparte decree—Application to set ideni by some of the defendants— 

Original Court’s jurisdiction to entertain application. 

Whether the lower Court has jurisdiction to entertain the application to vacate the 
exparte decree, depends upon whether in spite of the appeal, there is still a subsisting 
exparte decree over which the lower Court has control. 

After the decree of the original Court has merged in the decree of the appel- 
late Court, the only Court which is competent to entertain an application for 

-amendment of the decree is the Court of appeal. Brija Lal Singh v. 


Mahadeo Prosad g sah gi san 438 
e—a Application to set aside, failure of, if bars declaratory suit 
—Fraud ; see Exparte decree, suit to set aside ‘a iit ve 446 


, Decree, afirmance of, by appellate Court—Non-contesting defen- 
dants’ application to set aside exparte decree, if maintainable in original Court— 

Civil Procedure Code (Act XIV of 1882), Secs. 57, 108—-Plaint, return of—Limita- 

tion Act (XV of 1877), Sec. 14-—-Sutt, when instituted—Suit pending—Lease for a 

fixed term of years—Lessee’s righis—Assam Land and Revenue Regulation (I of 

1886), Sec. 8, cl. (6)—' Acquired ’—Actual possession of, and settlement with, third 

person—-Heirs of original settlement-holder, if can claim settlement—Khasiahs. 

When a decree is attacked by way of appeal to a superior Court, if the decision of 
the Court of appeal affirms that of the Court of first instance, the original decree 
becomes merged in the decree of the Court of appeal. But the application of this 
general principle may be miodified by special circymstances. 

A decree was originally passed against the contesting defendants and exparte 
against the others. The contesting defendants alone appealed against the adverse 
decision. To that appeal, the only respondents were the successful plaintiffs. The 
appellate Court affirmed the decision of the original Court. A second appeal was 
presented to the High Court by the contesting defendants, and the only respondents 
there also were the plaintiffs. The second appeal was dismissed. The defendants, who 
had not entered appearance, then applied to the original Court, under section 108 of 
the Code of Civil Procedure, to set aside the exparte decree : 

Held, that the application to the original Court under section 108 of the ‘Code of 
Civil Procedure was maintainable. < 

Held also, that it was too late for the plaintiffs to raise the. objection for the first 
time in the High Court as to the jurisdiction of the original Court to set aside the 
-exparte decree. 

The combined effect of section 57 of the Code of Civil Procedure and section 14 of 
the Limitation Act is, that when the-plaint is returned to, be presented in a Court of 
competent jurisdiction, the suit is to be considered as instituted on the date of such 
presentation, and the plaintiff should amend the plaint so as to include all intermediate 
transactions between the date of the first presentation and the date of the ee 
to the competent Court. 

The Court may, for the sake of justice, take into san ideran an changes in the title 
pendente lite. 
~ As against the non-appearing defendants, the suit was to be treated as pending 
under section 14 of the Limitation Act; from the time when it was instituted up to the 
time when the plaint was ordered to be returned for presentation to the proper Court, 
irrespective of the proceedings by way of appeal at’ the instance of the contesting 
defendants, to which the non-contesting defendants were no parties, ' 

A lease for a fixed term-of years does not terminate before the expiration of the stipu- 

“lated term, by the mere fact of the death of either the lessor or the lessee. - Upon the 
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Exparte decree—/(Contd,) 
death of the lessee, there is a transmissible interest, which vests in his heirs by succession, 

Before Assam Land and Revenue Regulation came into force, the rights of the 
parties were governed. by the terms of the contract between the grantor and grantee as 
also the customary rules of inheritance to which the parties were subject. The mere 
recognition by the grantor of third person as successor of the original grantee, does not 
prejudice the position of the heirs. 

Clausé (b) of section 8 of Regulation 1 of 1886 applies to a case in which a person 
has acquired land, not merely because it has been directly settled with him by the 
Governnient, but also because he has obtained it from the original grantee by transfer, 
succession or otherwise. It includes a case in which a person before the commence- 
ment of the Regulation, acquired the land by inheritance from a person with whom it 
had been settled by the Government under a lease for a term not less than ten years. ` 

Upon the death of the person with whom the settlement for ten years was made in 
1884 and in spite of the hostile possession of a third person after his death, his heirs 
became the owners of the interest originally vested in him, and as soon as the Regula- 
tion came into force on the 1st July 1886, the heirs became landholders within the 
meaning of cl. (b) of section 8 of the Regulation. Hence upon the expiry of the term 
of ten years fixed in the lease of 1884, the interest of the heirs did not completely 
terminate. They were entitled to claim settlement from the Government and their 
rights were not affected by settlement with a third person. 

The name Syxéeng is applied properly to persons resident in the Jaintia 
Hills; but they as also the residents of the Khasia Hills are properly known as 





Khasiahs. Hedlot Khasia v. Karan Khasiani ya Es 241 
— for rent—Application to set aside—Guardian ad litem of 
minor, duty of—Deposit of amount due, if necessary ; see Jalkar rent a 52 


- in mortgage suit—Contentious  suit—Execution purchaser 
of equity of redemption—Priority ; see Lispendens beh 137 
, suit to set aside—A pplication under section 108 af the Code of Civil 
` Procedure (Act XIV of 1882), failure of—Guardiat-ad-litem, appointment. of, 
without consent, effect of—Mortgage by father—Father, if can be appointed 
guardian-ad-litem of minor sou—Minor, not properly represented, effect of— 

Mortgages for legal purposes—Proper decree—Relief not claimed, granting of 

The failure of an application to set aside an exfarte decree does not bar a subse- 
quent suit for declaration that the decree is not binding upon the plaintiff on the ground 
of fraud or for any other valid reason. 

“NG person can be appointed guardian-ad-litem without his consent. Merely 
because 2 plaintiff chooses to propose a certain person as guardian-ad-litem, of an 
infant defendant, it does not follow that such person is bound to accept the office. It 
is the duty of the plaintiff to secure the consent of the proposed guardian. 

.A father, professing to act as the head of a Mitakshara family, executed a- 
mortgage of the family property. In a suit by the mortgagee to enforce the security 
against the father and the infant son: , 

Heid, that the father could not be appointed guardian-ad-litem, as his interest was 
adverse to that of the son. 

If a minor defendant is sufficiently represented by a guardian-ad-litem, a decree 
passed against him cannot be successfully impeached. But if his interest has not at 
all been protected, the decree is inoperative against him. 

A mortgagee brought a suit against his mortgagor, professing to act as the head of 
a Mitakshara family, and his minor son, for enforcement of the mortgage security. 
The minor was not represented. A decree was obtained against the father after trial 
on the merits and an exjarte decree against the son, The minor then brought a suit 


K 


` 
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‘Exparte decree—(Contd.) HK Wa a 
for declaration that the exparte decree was fraudulent, collusive ` and not binding 
upon him, The plaintiff was not born, when the mortgage was executed by- the 
father for a legal purpose : 

Held, that the equity of redemption which was vested in the plaintiff by his 
birth was not extinguished by the proceedings under the mortgage decree, and 
that the plaintiff was entitled to redeem, though no express prayer for redemp~ - 


tion was made in the plaint. Bal Kishan Lal v. oe Penga Z 440 
Expedience—High Court, if can interfere ; see Revision .. ° BIO 
Factum Valet ; see Adoption of orphan .. mo ata OF 
Father, if can be appointed guardain for suit, of son Moreen Sk AT 

_ interest; see Exparte decree, suit to set aside 4 is 446 


Father’s debt-—Damages, decree for—Imimoral or illegal debi—Deht— y ‘yavaharika - 

— Debts, sons not bound to pay—Misappropriation—-Civil breach >of duty— 
Indemnity. ; ae 

A commenced an action against B and other persons for establishment of his right 
of irrigation by means ofa certain watercourse. The substantial dispute between- the 
parties was with regard to an area over which A was entitled tostore water, and with 
regard to the manner in which surplus water of the watercourse was to -be discharged. 
A decree was passed in favour of the plantiff. Afterwards a suit which was brought by 
the plaintiff against B and othe? defendants for recovery of damages on account of injury 
done to his crops by the obstruction of the channel, was decreed. The decree-holder - 
sought to realise the sum decreed from the sons of B, who died during the PEPER of 
the execution proceeding : 

Held, that the liability imposed on B could not E T be dade an illegal 
or immoral debt, and the decree-holder was entitled to realise the sum decreed: from the: 


sons of B. ae 
: The word. ‘Vyavaharika’ in the text of Ushanas cited in the Mitakshara (Commentary 
on Yajnavalkya, Bk, II. V. 17) "may be rendered as saeni to oh 


customary ” y < 

The debts, which ason is not under any obligation to pay, are the following: 1) 
debts due for spirituous liquor ; (2) debts due for lust ; (3) debts due for gambling ; (4) 
unpaid fines; (5) unpaid tolls; (6) useless gifts or promises without consideration or. 
made under the influence of lust or wrath ; (7) suretyship debts; (8) commercial debts 
and (g) debts that aré not Vyavahkarika that is debts that are not lawful, or usual or, 
customary, or in the language of Colebrooke, debts for a cause repugnantto good. 


a! 


morals. 

Obiter: Where the taking of the money itself is not a criminal offence, a subsequent 
misappropriation by the father cannot discharge the son from his liability to satisfy 
the debt ; but the position is different, ifthe money has been taken by the father and, 
misappropriated under circumstances which render the taking itself a criminal offence. 


Semble : The liability imposed by the Court upon the father to indemnify the person, - 
with whose property he had improperly: interfered} created a debt which might sae be ` 
recovered from.the ancestral property in the hands of the son. We” 


There is no substantial difference in principle between a case, in which a 
person is under -an obligation to repay money which he has actually- 
borrowed, and a case in which he is bound to discharge an obligation created 
by a judgment of Court. Çhakonri Mahton o. Ganga Pershad NEM”. 
—- —~, discharge of by the .mortgagor—-Mortgagor, member of joint 

Hindu family consisting of himself and his-minor brother—Mortgagor mort- 

gaging property as owner of impartible estate—Minor brother-joining in - 





=. | 
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Father's debt—/(Contd.) 
mortgage and admitting mortgagor's right—-Mortgagee making insufficient 
enquiries— Mortgage, if binding on brother co-parcener; see Mortgage 

Fee for professional services—Agreement between pleader and’ client—Legal 
Practitioners Act. secs. 27,28; see Pleader, suit against e 

“Forbearing to do something that is consonant to right jnd 
- Juastice”-—Omission of statutory offcer to perform his duties—Election 
.” Roll—Specific Relief Act, sec. 45 TA A see Calcutta Municipal 
Act, Sch. IM, R 8 a noe ie 

Formalities, if can be perf seine by manager of ‘disqualified proprietor’ ander 
the Court of Wards Act—Court of Wards Act, sec. ‘40; see Pre-emption, 
right of 








— “The immediate demand ” --Formality, when to be observed— 
Non-observance, effect of ; see Pre-emption, right of ees ja 
Fraud-—Civil Procedure Code, sec. ih sub-sec (2) cl. ee see Decree, 
“execution of ; 
Fresh AS peene fir NGAEN once not odi for issue of Rule— 


High Court’s practice. 


660 


494 


483 
483 


678 


Where the High Court had” issued a Rule on one among many grounds taken by 
the petitioner in his application, and, where: there was nothing in the Court’s order to 
show that the petitioner had the Court's permission to renew the application on the 


other grounds upon which the Rule had not been issued : 


Held,-that the High Court had no jurisdiction to grant a fresh Rule ona subsequent 
application upon grounds which were not previously selected for the issue of the Rule, 


“The High Court’s practice of not granting a subsequent application on 
grounds which, though taken ina previous application, were not selected for 
issuing a Rule, is a salutary one which ought to be followed on principle as 
well. Raja Jaymangal Pershad Narayan Singh v. Shagroo Sahu 
Gayal’s family book, how to be partitioned ; see Partition, suit for f 
‘General rules’—Rules adopted—Adopted rules sanctioned and nohe 

Railways Act, sec 47 ; see Wharfage a 
Ghatwals of Sarhat—Digwars i in Manbhoom ; see Mineral rights 
Gift of ancestral property, by sonless father to daughter-——Sheikh Ansaris of 
Pathan tribe of Punjab—Mahomedan Custom; see Possession, suit for 
———-to priest by pilgrim—Money to, whom belongs— Members of family; see 
Partition, suit for i ; cf 








ject of gift ; see Mahomedan Law—Gift ... 
Government—Acquiring title by adverse onor Aon of title | to 
‘chur land and occupation through settlement-holders ; see Chur land 
Grant of succession certificate, effect of—Debt, proof of Suit, frame of; see 
Succession Certificate Act, sec. 4 zs aie Ses m 
Grantee—Land obtained from grantee by canst succession or otherwise— 
Assam land and Revenue Regulation, sec. 8. cl (b); see Exparte decree 
Grantor and grantee, rights of Assam land and Revenue’ Regulation, before 
recognition of third-person by.grantor, effect of ; see-Exparte decree : 
Growing crop—Civil Court decree—Persons not parties to civil suit-- 
Resistance ; see Rioting ae 55 Bae 
Guardians of Mahomedan minor, who are.; ‘see Mahomedaa ee cs 


——-—--—--—, when discharged from liability to WIDA TA and Wards - 


Act, sec. 41, sub-secs (3) and (4)—Vikashes for several years filed.in District 


+ 


« Judge’s Court—Discharge, if implied; see Guardian's account ,., be 


, validity of—~Posséssion, deling of, af one of two distinct T nike 


270 
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Guardians’ account—Accounts, filing of, in Court, whether amounts to discharge 
from liability—-Guardian and Wards Act, Secs. 27, 4, sub-sections 3, 4— 
Discharge, if necessary to be obtained from Court—Guardian, power of, to enter 
into agreement, not sanctioned by Court—Arrangement, not beneficial to minor’s 
interests, if can be given effect to. ; 


The mere fact that mikashês or abstract statements of assets and liabilities concern- 
ing the estate, had been filed before the District Judge in a proceeding under the Guardian 
and Wards Act, does not release the person filing them from liability to account to the 
present guardian of a minor, regard being had, specially, to the fact that he has not 

obtained any discharge from such liability from the District Judge. 

Having regard to the provisions of sub-sections 3 and 4 of section 41 of Act VIII 
of 1890, a guardian is not discharged from his liability to account, unless he has obtained 
from the Court an express’ order to that effect, and a discharge cannot be implied or 
inferred from the fact that #zkashes for several years had been filed in the Court of the 
District Judge. 

Any arrangement made between the present guardian of a minor and the guardian 
appointed by the District Judge under the provisions of the Guardian and Wards Act 
subsequent to the order of appointment of guardian, to be valid, must be sanctioned 
by the District Judge. 

Section 27 of the Guardian and Wards Act does not confer on the guardian a 
large measure of authority so as to bind the minor by an agreement come to 
between him and the guardian subsequently appointed by a higher Court of 
appeal in supersession of the order of the District Judge specially, when, the ` 
guardian, in entering into the arrangement and not bringing it to the notice ‘of 
the District Judge, acted in contravention of the order of the Judge under which 
the guardian was to take delivery of possession of a one-fourth share of the 
properties of the minor; and when the arrangement was not only not beneficial 
but on the contrary, clearly detrimental to the interests of the minor. 

Nabadwip Chandra Saha v. Jugal Dassee Dasya Ga 57 
Guardian-ad-litem—Adverse interest—Father, head of Mitakshara family, 
if can be appointed guardian for suit, of son—Mortgage suit; see Exparte 
decree, suit to set aside as ve sa 446 
sih , appointment aihen consent of guardian, if AEEA 
decree against, ae by guardian appointed without consent, if binding and 
operative—Code of Civil Procedure (Act XIV of 1882), See. 457, and (Act V of 


1908), Order 32, Rule 4 (3)—-Appointment, effect of such, 
No person can be appointed to act as guardian ad litem of an infant without his 


— 








consent. 

Where the mother of an infant defendant was proposed by the plaintiff as sundi 
ad litem of her infant son, and she never consented to act as such, it was not competent 
to the Court to appoint her as guardian ad litem of her infant son. 


When a married woman has been appointed guardian ad litem for an infant defen- 
dant, he must be taken not to have been represented for the purpose of the suit.. In 
such cases, he is in the same position as if he was not made a party to the suit at all. 

The appointment of a married woman as guardian ad litem for an infant 
defendant in contravention of the provisions of the statute, (Act XIV of 1882), 
section 457 is not merely an irregularity but renders the proceedings a nullity 
so far as the infant is concerned. Narsingh Narain v Sheikh Jahi 

Mistry  .-- eas ee i a 4 Me a 8 
ener -= Appointment without consent, effect of—Plaintiff’s duty; ° 
see Exparte decree, suit to set aside ate wa bua iw 46 
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Guardian ad litem of minor, duty of—Hxparte decree for rent—Application 
to set aside——-Deposit of amount due, if necessary; see Jalkar rent 52 
Guardian’s liability—Filing of account, if discharges a aie by 
District Judge; see Guardian's account... an 57 


Guardianship—Minor, having no EE NA TE oe not needed—-Appoint- 
ment, object of—Orders nominally in conformity with statutory provisions—Effect 
of—Fudge, arbitrator, not voluntarily chosen. 

Where no guardian was needed for the protection of the person of the minor, who 

‘had also no property of which a possible guardian could take charge, and the machinery 

of law was set in motion by a person who induced his servant, the maternal grandfather 
ofthe infant, to make an application for appointment of himself as her guardian in 
order that she might be ultimately married to his son, the orders passed in proceedings 
so instituted and conducted, even if they were nominally in conformity with statutory 
provisions, were not invested with the efficacy of legal orders made on bonafide judicial 
proceedings. 

If the parties have treated a Judge as their arbitrator and have submitted to his 
decision, even though he had no jurisdiction .to deal with the matter in controversy, 
his decision is binding on them, as if it were the award of an arbitrator. This rule has 
no application where the arbitrator was not voluntarily chosen by one of the parties, 
who acted under judicial pressure of the highest degree to which he was not ina 
position to offer effectual and successful resistance. Subhadra Koer v. Dhajad- 

hari Gossain an Kajar hens 142 

Guardian and Wards Act, sec. aaa ENG ree een arden 
appointed subsequently by higher Court and guardian appointed by District 
Judge—Guardian acting in contravention of Judge’s order—Arrangement 

- detrimental to minor's interest ; see Guardian’s account ae 7 57 
- — » SEC. 41, sub-secs (3) and (4)—Guardian, when 
discharged from liability to account—Nikashes for several years filed in 

District Judge’s Court—Discharge, if implied; see Guardian's account 57 

Secs. 43, sub səcs. (z), (4), 45, 4 sudb-sec. (1). 
cl. (a)-—-Minor, marriage of, in contravention of Court's order—Disobedience— 

Injunction--Order. for appointment of guardian without jurisdiction— 

F urisdiction. i 

The petitioners were appointed guardians of a minor. At the time the order was 
made, it was directed that the minor should not be married without the consent of a 

certain person and without the leave of the Court. The petitioners, however, got the 
minor married in violation of the direction. Thereupon the guardians were called 
upon to produce the minor in Court. That order, however, could not be carried out 
because at the time the order was passed the minor was with the family of her hilsband, 
The petitioners were therefore fined under section 45, sub-section (1), cl. (a) of the 
Guardians and Wards Act : 

Held, that as the order for the production of the minor in Court was not made 
either under sub-sec. (1) of section 12 or subsection (1) of section 25, section 45, sub- 
section (1), cl. (a) had no application, and the order was without jurisdiction, 

Held also, that action under sub-section (4) of section 43 ofthe Guardians and 
Wards Act was competent. 

Held further, that as the original order was made without jurisdiction! no proceed- 
ings could be taken under sub-section (4) of section 43 of the Guardians and Wards Act. 

Sub-section (1) of-section 43 of the Guardians and Wards Act is not limited solely 
to cases where an irremediable mischief has not been done and where, therefore, the 
status quo ante might be restored ; it applies to all cases of disobedience, wether or 
not the effect of the disobedience is capable of removal or reparation, 
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Guardian and Wards Act—(Contd.) 


Quære: W hether it is open toa District Judge to give any direction to the -g guar- 
dian, under the Guardians and Wards Act, relating to the marriage of the infant. _ . 


* 
7 
Es 


Before proceedings can be taken on account of disobedience of an injunction issued 
by a Court, it must be ascertained that the Court had jurisdiction over the subject- 
matter in controversy. If the Court has no. jurisdiction over the matters 
or if it has exceeded its powers by granting an injunction in matters. beyond: its 
jurisdiction, the injunction is absolutely void and the person who -has disobeyed it 


cannot be punished for the alleged offence. ane eee 
There is a distinction between an order erroneously iade with. jurisdiction ci 


and an order made absolutely without jurisdiction. Subhadra Koer v. 


Panjari Goswami a 3 
Sec. 43, sub-sec (1), scope gi Diadhenante 


—Effect ; see Guardians and Wards Act, sec. 43, sub-secs. (1), (4), 45 
sub-sec. (1) cl. (a) 











~~, SCC. 43, sub-sec, i= Posetio if can 


be taken—Order for appointment of guardian without jurisdiction; see. 


Guardians and Wards Act, sec. 43 sub-secs. WA ki 45 sub-sec. (1) cl. 


(a) ... cin 
Hakikat Chouhuddibandi papas ana are ; see , Chur rere sn 


—-— evidentiary value of ; see Chur land \ .., 


pen vey 


147 


a 281. 
*, aBr 


Harvesting charge—Crops, attachment and sale of—Claim, if sien eet: 
Procedure Code (Act V of 1969) O.. 21, R. 58—Value of. E E at "Act, 


secs. 09, 70. Nha 


Where movable property ofa perishable nature has been attached aa a claim 
has been preferred thereto, the claim does not become nugatory if the decree-holder 
induces the Court to sell the property before its investigations- The-same ~ - princi- 


ple applies when the claim is preferred to a portion only of the property attached: 


The claimant was ‘entitled to the value of the crops as standing crops, and where 
there was no evidence of such value, which was in a large measure due--to the -rejec- 
tion of the applications by the claimant to keep separate the crops grown by him; the ` 


value was calculated by the price realised at the auction-sale. — 


Where the decree-holder attached and sold the crops of the claimant in ‘spite ` 


of the claim, no deduction should be made for harvesting charges from the 


amount realised at the auction sale. To such a case neither section 69 nor * 


section 70 of the Contract- Act is applicable. Rasik Chandra Ghose v. 
Jitendra Kumar Ghose Hazra a. ioe ee 

High Court’s power of interference—Second appeal—Erroneous reason as to 
applicability of section 90 of the Evidence Act; see Evidence, admis- 


sibility of 





practice—Rule ikan on some eee No permission to 
renew application on other grounds ; see Fresh Rule, application for 


325 


Hindu Law-—Partition—fFoint Hindu family—Mitakshara—Mother's  share— 


Stridhan—Succession to share givet to a mother on partition. 


Under the Mitakshara School of Hindu Law, the members of a joint family 


effecting a partition may agree that a portion of the property shall be transferred . 


to a widow by way of absolute gift as part of her sêridhan so as to constitute 
a provision for her sêsidhan heirs; but in the absence of any such intention, 
property obtained by a Hindu widow on partition of the joint family property 


passes on her death to the heirs of her husband. Debi Mangal Prasad | 
‘Singh a. Mahadeo Prasad Singh T iau aR Mie 


. 


435. - 
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Hindu Law--/Contd.) 

= matan Stridhan or woman's peculiar ‘property—Savings of widow, her stri- 
dhan—Profits of property not reaching the hands of the widow, if her stridhan 
or belong to the corpus'of the estate—Intention, widow's, in regard to them— 

Accounts, suit for—Manager, if bound to render accounts of the profits af the 
- property in the’ hands of the widow. 

A widow’s savings are not her stridhan. z oe 

If she has made no attempt to dispose of ent in her life-time they follow the estate 
from which they arose. 

It would-be unreasonable that a widow should be presumed to intend to unite her 
money to the parent‘estate, when she takes no action with regard to such money, 
while in enjoyment of it and that she would be presumed to intend to sever it from 
the parent estate, when she takes no action while waiting for it. 

The possession of the widow’s agent was her possession and she cannot properly 
be said to have been kept out of possession of the money in her agent’s hands, and 
there is no difference in character between the money which she received and that 
which still remained in his hands. Her intentions must be presumed to have been the 
same with regard to both. 

The question whether the defendant is bound to account to the plaintiff 
for his management of the property of plaintiff's grandmother on the ground’ 
that the profits of the prdperty must be regarded as her stridhan can pro- 
perly be raised by one who would be the heir to the stridhan ‘property of 
plaintiff's grandmother. Sridhan Chattopadhyaya v. Pasi tesa 

Chuckerbutty ae 7 12 
—Stridhan, succession ig NA T Chap. IT, see. re, | Para So Medina 
stri dhan— Maiden’s sisters and sisters’ sous, and her father's brother's sons, pre- 
ference palmer ann aka, Chap. V., Part II, Sec. 9—" Nearest relations,” ` 

meaning of. : 4 

Under the Mitakshara School of Hindu Law sisters (father’s: daughters) and sisters’ 
sons | (father’ s daughters’ sons)-are entitled to succeed toa maiden’s stridhan property 
in preference to-her father’s bfother’s sons. . 

The words “nearest relations of the parents™in Viramitroday, Chap. V. Part II, 
section 9, means the sapindas ofthe father, who are also sapinda of the mother “by 
virtue of her identity, with her husband as half of his body; .and the word sapindas in 
the Mitakshara denotes affinity; sapinda relationship arises between two people- 
through their being connected by particles of the one body. And thus “nearness 
by relationship’ or “ propinquity” is the principle . regulating the succession of the 
sapindas to a maiden’s stridhan property. 

Per N. Chatterjee ¥.—In the absence of any rule determining the nearness among 
relations of the father in the case of succession to a maiden’s stridhan, the question 
should be decided by analogy to the order of succession relating to the property of a 
childless woman married in a disapproved form, so far as it is applicable, for in both 
cases the succession is confined to the, father’s family. : 

- The principle of determining the nearness . of sgpindas after the husband or 
the father in the case of a childless woman married in an approved form and in 
a disapproved form respectively discussed. Dwarka Nath Roy ?. Sarat 

Chandra Singha Roy. con tee es ên 23 


—————Succession—] mpartible estate—Primogeniture, rule of—Owner devising 
the estate to his wmiduw—Next reversiouer disputing the will—Prebate—Com- 
promise—Construction—Character of the estate taken by the next reversioner, 

. The owner of an impartible estate to which the rule .ot primogeniture applied 
died leaving a will which purported to give the whole estate absolutely to his widow. 








reel 
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Hindu Law—(Conid.) - 

A probate of the will was granted after objection by the next reversioner, to” the widow. 
The next reversioner then sued to recover the estate and pleaded that the will set up 
by the widow was invalid. The parties to the suit entered into compromise whereby 
it was provided inter alia that the widow should remain in possession during her life- 
time of the entire estate exercising the powers of gadinashin without the’ power ‘of 
alienation, that after the. death of the widow the then plaintiff or any representative 
who might be living should the absolute owner of all the movable and immovable 
properties purchased by the testator, dnd should occupy the ‘ gaddi’ The plaintiff 
reyersioner predeceased the widow. On a suit by the widow of this reversioner to 
recover the estate as against certain other members of her husband’s family who were in 
possession : 

Held, that the rights of the parties to the suit depended on the construction of 
the compromise, but not upon the will of the testator, and that the fact that after the 
compromise the will was admitted to probate did not affect the rights of the rever- 
sionary heir. 

Held, also, that the compromise did not change the character of’ the estate, 
which as an impartible estate devolved on the reversioner on the death of the 
testator ; that by the compromise the reversioner reserving to himself the said 
annual income out of the estate gave to the widow of the testator a bare interest 
for her lifein the reversioner’s impartible estate; and that on the death of the 
reversioner the estate as ‘an impartible estate dewan subject to the life interest 
of the widow .of the testator, on the heir of the reversioner according to the 
rule of primogeniture, and not on his widow. Thakurain Lekhraj 


Kunwar v. Thakur Harpal Singh s hi Te | 
Hindu widow, decree against--Sale—Test ; see Sale, what passes a 423 
‘Holder of a tenure’, ifincludes raiyat ; see Cess Act, secs. 4, 41 l us 4238 
‘Husband and wife”, meaning of—Consent—Ceremony ; see Burmese 
Law vee ae ee kg gh ises | 276 
Lddut—Separation—Woman ; sse Bigamy i we = 203 
. Ijaradar—Purchaser of occupancy holding—Non-occupancy aate Benal 
Tenancy Act, sec. 22, cl. (3); see Ejectment ia a a 647 
—-— ——Settlement of purchased occupancy holding—-Settlement holder, 
status of ; see Ejectment “es 647 


Inconsistent position, if allowed— re appealed E A 
. party, if can question the jurisdiction of ayer Court; see Execution 
sale, setting aside of sae ek ie 89 

Impartible estate—Primogeniture, rule depa to wae Net rever- i 
sioner disputing ee taken by next 


reversioner ; see Hindu Law—~Succession sa if 72 
Improper conduct—Pleader—False statement apne himself ; see Profes- 

sional misconduct p 4 = j 224 
Indemnity—Improper E if can be Wa Gan eal ' 

property; see Fathet’s debt ...  , a ar iste T 228 
Indian contracts, how construed ; see Specific performance sah oes 332 


Indictment or information for conspiracy, what to contain. 

Per Mookerjee $.—In accordance with the general rule in criminal poeci 
tions, an indictment or information for conspiracy must contain a statement 
of the facts relied upon as constituting the offence, in ordinary and concise 
language, with as much certainty as the nature of the case will admit. Pulin 

_ Behary Pas v. King Emperor a 7 we gg 
Inheritance—Mahomedan Law—Adoption ; see Possession, suit for i 172 


a 
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Injunction, disobedience of—Proceedings when can be taken—Jurisdiction; - 
see Guardians and wards Act, secs. 43 Sub-sees. (1), ul 45 Sub-sec, 


(1) cl. (a) si si ry i a 147 
Insolvency petition—Judge, when can KAE Jia s duty; see Provincial 

Insolvency Act, sec. 15 wax i p biog ina 631 
Intention, existence of concerted-—Overt Act; see Conspiracy, how . 

proved ate ne 517 


Interest—Decree for mesne profits enact A and father—¥oi KE 

Jamit ly property, if liable 

The respondent obtained a decree for Ga an of land, with mesne profits, costs 

and interest against the father and grandfather of the appellant. After the passing 
_of the decree for mesne profits, both father and grandfather died. In an application for 
execution of decree for mesne profits against the appellant : 

Held, that the decree-holder was entitled to interest. 

Held also, that the decree-holder was entitled to execute the decree against 
the joint ancestral family property and not simply against the share of the 


father and grandfather. Ramdeo Persad Singh v. Gopi koeri fa 256 
Interpleader suit—Tenant, suit by—Landlord, who is ; see Declaratory suit... 653 
Issue, decision of—Reversal of issues by appellate Court—High Court’s 

power of revision ; see Civil Procedure Code, sec 115 sis see Ha 


Jalkar rent— Suit to rvecover—Bengal Tenancy Act, secs 153 A, 193—Exparte 
decree—A pplication to set aside—Deposit of amount due, if necessary 
The provisions of section 153A of the Bengal Tenancy Act are, having reference to 
the words of section 193 of that Act, GDRI SANI to suits for: recovery of rents of jalkar 
(fishery). 
In an application to set aside an exparte decree for rent of a jakar (fisher y) 
it is the bounden duty of the next friend of a minor to put forward a statement 
óf the injury sustained by the applicant by reason of the decree or judgment, 
that is to say, he is bound to state that the rent which he was sued for was 
not due from him, or that it had been paid or paid in part or that the claim was 
excessive, orany other reason specifically connected with the claim which was- 
decreed ; he is also boundto deposit in Court the amount, if any, which he 
admits to be due. Annada Prasanna Mukerjee v. rami ` 
Nath Biswas 7 52 
Joint Hindu family, member of, notan as oon co-parcener, 
a minor, joined in mortgage, admitting his co-parcener’s right —Mortgagee 
making insufficient enquiries—-Money lent not to manager or member of 
joint family but to owner of impartible estate—Father’s debt, discharge of, 
by the mortgagor—Mortgagee, if E on minor cosinar ; see 


Mortgage . i i ear |i 
Joint family SAE if He Decre for mesne prohi iest aner 

and father ; see Interest 56 ji ee 256 
Judge, an arbitrator—Judge, no juriediction to deal with matter in contro- 

versy-—Judge’s decision, if binding on parties ; see Guardianship ih 142 


, an arbitrator—Not voluntarily chosen—Award, if binding; see 
Gunan ip 





j ets ii 142 
, duty of—Facts Siseveed Maier of meene; see Local inspection : 403 

—, when incompetent to try ‘a case—Personal interest ; see Case, 
tra aster OF as: ts 162 


Judgment-creditor, if can iale TN Tor himself-—Suit for dela on 
that a" conveyance bya judgment-debtor i is void as against his own claim ; 
` see Transfer of Property eee sec, 53 e ie a 649 


© h 
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Judgment-creditor’s right ic judgment-debtor’s property. 

The only interest which the creditor has in the property of his debtors, is his 
right to satisfy himself out of that property. If the property is larger than 
what would satisfy his demand, his remedy is either to avoid the transfer 
of that part ofthe property which is taken out of his reach by the transfer or 




















to compel the transferee to satisfy his demand. Abdul Kadir v. Ali Mia... “649 
J udgment-debtor —Defendant against whom no decree passed, if can a 
to set aside sale ; see Bengal Tenancy Act, sec. 174 Sub-sec, (1) ae 170 
, Grandfather and father—-Decree for mesne profits— 
Joint family property, if liable; see Interest sid e di 256 
— , loan py Receivers funds—-Payment to be made to 
whom ; see Receiver T wes 254. 
J urisdiction—Money ere by way of Lahan see ‘Small one Court 219 
me, of first Court—Application to set aside exparte decree— 
Appeal by some of the defendants ; see Exparte decree a oes 432 





, Original Court setting aside exparfte decree—Appeal, dis- 
missal of, by contesting defendants—Application to set aside exparte decree 
by non-contesting defendants ; see Exparte decree . 241 
—, Proceedings, legality of—Proceedings void ab initio—Crimi. 
` nal Procedure Code, sec 537 (a) 
Per curiam—lf the Court has acted without jurisdiction, the legality of the 
proceedings cannot be sustained. 


Per Harington ¥—To make the whole proceedings void ab initio, it is necessary 
for the accused to show that there was no complaint before the Magistrate and the 
Magistrate had no other course but to refuse issue of process on the ground thit he 
had no jurisdiction under the law to issue such a process. It is not enough to say 
that the materials which the Magistrate had before him were meagre or even insuffi- 
cient, for if the Magistrate had jurisdiction to issue process, the trial would be 
perfectly regular even if the Magistrate had exercised thak janiadickhon on insufficient 








materials. 

Per curiam.—Where the sufficiency or legality of the complaint was not 
brought up to the High Court for consideration before the completion’ of 
the trial in the subordinate Courts, but on the basis of the complaint, the 
enquiry proceeded before the Magistrate and after commitment by him, the 
Sessions Judge elaborately tried the case with the aid of assessors, it was no 
longer competent to the accused to invite the High Court to set aside the 
convictions on the ground that the complaint was materially defective. 
A case of this description is completely covered by cl. (a) of section 537 of __ 
the Code of Criminal Procedure. Paulin Behari Das v. King Emperor... s17 


EKhasias and Synteng ; : see Exparte decree oe ua es 241 


Kunjpura estate or riasat—~Custom—Succession by primogeniture—Effect of with- 
drawal by Government of the Chief's powers on the custom—Primogeniture. 


m 


Held, that succession to the Kunjpura estate went to the rule of primogeni- 
ture; that there was nothing to show that the Government in withdrawing the 
civil and criminal powers, the chiefs had exercised prior to 1849, intended to 
make any alteration in their status or to vary the rule which had governed the- 
succession to the Kunjpura estate; and that the withdrawal of those powers was 
no doubt due to the needs of administration, but that circumstance could uot 
affect the custom under which the entire estate descended by the rule of primo.-. 
geniture to a single male heir, Nawab Muhammad Ashanullah 

Khan v. Nawab Ibrahim Ali Khan .. Se a 352 
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Land, grant of, for digging purpose—Hindu Shastra; s see Rent, assessment 





of ow, vi nee ca are ; set 194 
, how to be assessed, if the Judge of Small Cause Caut can deal— 
Caloutta Municipal Act, sec, 162, appeal preferred under ; see Valuation... 500 


-holders—-Assam Land and Revenue Regulation, sec. 8 cl (b)—Person ` 
acquiring by inheritance land from a grantee from Government before 











commencement of Assam Land and Revenue Regulation ; see Exparte decree 241 
— right to let off water; see Criminal Procedure Code, 
` secs 147,148 `a re sa au a 267 


4 -lords claiming exclusive possession through angi claim set 
up by other landlords in exclusive possession ; see Criminal Procedure Code, 











sec. 145 T T m wta EOE 
Registration Act, sec KE sapaa in seta. a estates—~ 
ina interested in part—‘Proprietor’ ; see Rent, suit for ... nee 568 
Law, alteration of—Non-appreciation of full effect—‘Bouafides’—Limitation 
Act, sec 14; see Exclusion of time dint oe ws ta 160 
Lease, construction of—Permanent lease in favour of andene A if valid 
and binding—Contracting parties; see Ejectment ... itn ww» 079 
for fixed term when terminates—Death of either lessor or lessee, if 
terminates ; see Exparte decree vis vee 241 
————, if could be effected by instrument signed by the TRA before the 
passing of the Transfer of Property Act ; see Lease ... ae 665 
Mm anan ana meren, Kabutiat—Transfer of Properti Act, Sec. troz——Inclusion of some lnia by 


mistake, if makes contract void—Apportionment., 

A registeréd Xabuliat executed by the lessee, does not in itself create a lease, but 
if accepted by the lessor, it operates as a lease within the meaning of section to7 of 
the Transfer of Property Act. ; ; 

It is a common practice. in this country, where no ytd is executed to treat a 
kabuliat accepted by the lessor, as the instrument creating a tenancy. 

Before the passing of the Transfer of Property Act, a lease could be effected by an 
instrument signed by the lessee only and registered in cases where registration 
was compulsory. It was not necessary for the creation of a lease that the landlord 
should grant a gotta. It was sufficient if the tenant executed a kabzliat which was 
accepted by the landlord. 


Section 105 of the Transfer of Property Act does not introduce any’ change in the 
legal conception Of a lease which before the passing of that Act could be effected by 
a registered instrument signed by the lessee only. 

Cases on the subject reviewed. 


Where the lands in the possession of the lessee were included by mistake in 
the sabuliat and were small in comparison with the total lands demised, in the 
absence of any fraud or misrepresentation, such inclusion did not render the 
kabuliat void. In such a case there should be an apportionment of rent for 


the remaining lands. Raimoni Dasiv Mathura Mohon Das a 66s 
Legal office, defacto holder of, acts of, if can Be collaterally inpeached]; see 
Defacto holder si a is "a we Bt? 





Lu 


-Practitioners Act, sec 27, scope of; see Pleader, suit against ... 660 
—sec, 28—Agreement between pleader and client 
~—~-Fee-~Agreement not in writing and not filed in Court—Agreement, if can 
be forced—-Ayreement, if canbe set offas defence; see Pleader, suit against 6go 


LL oea NR al oaaae mn ati 





Bainet ie aaa maaana SOC, 28, scope of—Agreement between pleader 
and client--Fee for professional services ; see Pleader, suit against us 660 
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Letters of Administration, application for, if can be granted—Estate. .. 
already fully administered ; see Probate Court, duty of ai vee. 805 

Liability, extent of—Payment to arrest revenue sale—Assets at the:time of .- 
Permanent ee ee aa when information not forthcoming ; 


see Contribution .., ra oe ies w Seb E> awe “© OI 
License—License to effect impiovement, if cun be revoked ; see Rent, assess- 
.- ment of aie . a iss kin Pa 194 


Licensed-vendor—Joint trial with agent—Agent committing, offence==- 
Bengal Excise Act, sec. 56-~Punishabie by implication, see T of. x 


charges ass : T .. 4 et, 45.062 
Limitation—Claim of rent- tree title—Denial by landlord ; see- Tene assess- 

ment of nee oes re TA A 203 

—-—— Deficit Court one D to pay within a week—E. laa of day. ae order, 





Where the intention of the Court was to allow the plaintiff full- seven days for pay- 
meni of the deficit Court-fees, the order of the Court.was duiy carried out when the 
deficit Court-fees were paid in a week exclusive of the: day on which the order was 
made. 

The word “ week’ when used in reference to computation of time from which it is to 
be reckoned, excludes the day of the date. The expression may be inclusive or exclusive 
according to the context. Whether the day on which the order is to be included 
or excluded, depends upon the circumstances and-the reason of the thing. ` 

_ When a computation is to be for the benefit of the person affected, as mich 
time should be giver as the language admits of, and when it is to his detriment, 
the language should be construed as strictly as PANE Gopal Lal Sahai 


Ue Bahorni te ane t+ eee t 120 
-—— Partners ; see Parae; dissolution of vie or 204 


a 





š —Suit by reversioner——~Possession-~Adoption challenged as invalid—Pos- 
session of adopted SOAL Mania Act (XV of 1877), Sch. LE Arts. 118, 141—Adverse 
possession, — 

The limitation applicable to a suit in which the plaintiff seeks to recover posses- 
sion on the allegation that his rights have not been affected by an adoption which he 
alleges to beinvalid, is twelve years as provided by Art 141, and not sir years under 
Art 118 of the Second Schedule of the Limitation Act. Limitation» ‘begins to run from 
the date of death of the widow, when cause of action accrues. 

Where the alleged adopted son had been in possession for more than-twelve years 
during the life-time of the widow. 

Held: Such possession was not adverse so as tu bar a suit by the revers .. 
sioner after the death of the widow. Bhagwat Prasad v. Murari Lal 

alias Jairaj Bahadur nee A ve ey. 209 

a —Suit for damages for wrongfully withholding payment of. - ~. 
malikana—Limitation Act (1877), Sch. II, Arts 115, 116——-Period from 
which limitation runs; see Malikana . ... aa oi wit. 684. 

Limitation Act ( 18774) sec 14—~Suit E returned to be 
presented in proper Court—A ppeal by contesting defendants—Non-con-’ 
tesimig defendants no party to appeal; see Exparte decree sue pi BAI 











M ~——, sec 14. sub-set (2)— ‘Prosecuting another civil preceeding’— 
Time taken in shunning certified copies of judgment ` ene proe of` dis- 
missa! Appeal; see Exclusion of time «. vs es OF Kaa 160 
=, sec Ig—-Mortgage decree-~Acknowledgment by one 
of several judgment-debtors. in respect of joint decree, if binds- 
others—-Acknowledgment of smaller sum ; see Acknowledgment oe apt 
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Limitation Act—(Contd.) 
, Seh I. Art ne scence obligation ; see Rent, 














assessment ‘of .., gan , 194 
— , och Il. Arts 44, M aab Sale effected m un- 
authorised person ; see Mahomedan Law «+ : aos i 270 
- „Sch Il, Arts 106, poe KANA not eiva 
`+ see Partnership, n AA E of ng ah ats + eee: ve ROA 


weeny OCh I] Art 116—Suit to recover money due’ on regis-. - 
tered- bond =Campensalion: suit for ; see Debt it 17 
Lome een Sch II, Arts 118, 141-—Suit by Hindu or “Mahan 
reversioner for possession after death.of Hindu or Mahomedan widow— 
Omission to sue for declaration Of invalidity of alleged adoption; see 














Possession; suit for wo Par “aa sai 172 
m Sch’ TI. Arts 118, A to recover possession—Adoption 
challenged as invalid; see Limitation ... - ive <b oes 97 
, Sch IL Art 132—Claim to priority barred—Remedy ; see 
Mortgage o Tr e Te Te ve 411 








„(ÍX 1 908), Sec. 3L£.— Suit seine meaning of. 

Where in an appeal in a suit instituted on September 23, 1899, ona certain- 
mortgage, dated September 22, 1883, for the recovery of the mortgage debt by sale 
of the mortgaged property, the Privy Council declared, on July 22, 1907, that Art. 
132 of the second Schedule of the Indian Limitation Act, 1877, was the article which 
provided the ryle of limitation (a period of twelve years ) applicable to the case, and 
remitted ‘the case to the’ High Court to be disposed of in accordance wih that de- 
claration : 


Held, that the judgment of the Privy Council did not end the suit, which 
was remitted to the High Court for further procedure, which was not concluded 
on the th August 1908, the “date of the passing of the Indian Limitation Act 
(IX of 1908), and that sectidn 31 of that Act applied to the suit, which wag 
pending. at the passing of Act. Vasudeva Mudaliar v. Sadagopa 


Mudaliar awe ere eon oon wee 466 
Lis, how long continues—Proceedings to realise mortgage aie decree for sale ; 
see Lis pendens .. ves ree ven ie ‘a 391 
Lis pendens, doctrine of, applicability—-Property, how to be described ; see 
Lispendens ote eos ves oe ees ate 391 





—Misdescription of property in suit-—Lis in norigage suit—Tnconsistent 
- " action . 
Misdescription of property involved in a litigation, is sufficient ‘to render the 
doctrine of lis pendens inapplicable. 


In order that lis pendens may be created, it is essential that the property in the 
suit must be described by such definite and technically legal description that its 
identity can be made out by the description alone, or, that there i is such a general 
description of its character or status that upon efiquiry the identity of the property 
involved in litigation, can be ascertained. 


kal - 


In the case.of a mortgage suit, the lis continues even after the decree nisi 
and the déctrine of dfs pendens is applicable to proceedings to realise the mort- 
gage after the decree for sale. Toke Nath Sahu v. Achitananda Das 391 
-Purchase in exocution—Mortgage sult—Exparte decree-Vriority— 
Mortgage, validity of, if can be questioned b ry purchaser of equity of redemption 
--A brought a suit against B- upon a mortgage, obtained an exparte decree and 
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Lis pendens—(Conid,) : ; 

purchased the mortgaged property in execution of his mortgage decree. during the 
pendency of the mortgage suit R obtained a money-decree against B, and in execution 
of that decree, himself purchased the mortgaged property. Upon a suit brought by-R. 
to recover possession of the property purchased by him : 

Held, that the doctrine of lis pendens applies to a case of purchase in execution, 
and purchase by A must have priority over that of R, and that although the mortgage 
decree was passed exparte, the mortgage suit was clearly in its nature and inception 
contentious, -and the fact that B having lost all his interest in the property by reason 
of R's auction-purchase, took no steps to contest the case, cannot make any difference. 

Held also, that R cannot now question the legality or otherwise of the mortgage 


= 


in favour of A. 
Held further, that having regard to the ruling of the Judicial KE A of- 
the Privy Council in the case of Faiyas Husain Khan v. Munshi Prag Naryan, 
the case of Upendra Chandra Singh v. Mohri Lal Marwari and Krishna 
Kamani Debi v. Dinomoney Chowdhurani cannot now be considered as good. 
law so far as they deal with the question of is pendens. Ram Pays: Das 


v. Ramtanoo Das ... j PA 137 
Tist of voters—‘One individual person E PU “families or 
associations ; see Calcutta Municipal Act, Sch IV Rrg, 10 (9) . sag 488 
Loan by judgment-debtor—Receiver's funds-—-Payment, how to ite made ; 
see Receiver aa tes PP ts ong Sis 254 
Effect of —Unqualified admission of iii i ar covenant— 
Personal obligation ; see Debt an 4 17 


Local enquiry —fedyge—Fudge's drity—Civil Procedure Code Sec sa —Differene 
between old and new Codes. 

Sectign 392 of the Code of Civil Procedure implies that -a Judge may hold a. ai 
investigation. A. commission is to issue for the purpose of local investigation only 
when such investigation cannot be conveniently conducted by the Judge in person, 

When a Judge makes a local investigation, he should put the result on record, so 
that the parties may see what he considers established. 

A Judge should not hold a local investigation with a view to gather information 
which he might use as the foundation of his judgment. He might inspect the locality 
with a view to enable him to understand the evidence. But if any additional 
information was required, the proper course would be to appoint a Commissioner 
under section 392 of the Code of Civil Procedure, whose report might be used'in 
evidence and who might be examined as a witness. 

The difference between the old Code and the new Code referred to. 

Raikishori Ghose v. Kumudini Kanta Ghose ... o 138 
Localinspection—Omission to place on record, result, effect of. 

‘The omission to place on the record the result of a local inspection is not in all 

cases a fatal error of jurisdiction apart from any prejudice which it may cause to the 


accused. 

As local inspections are recognised by the law, and as the Magistrate must 
make observations of fact in such an inspection, and, cannot fail to believe the 
testimony of his own senses by making such observations, he cannot constitute 
himself a witness inthe case. As long as he is a witness, he cannot be a Judge, 
and as long as he is a Judge, he cannot be a witness. Ifheisa Judge, he may 
adjudicate on ail ntatters before him which require proof, and in doing so, he 
may use his eyes as well as his ears. Ifthe facts observed support or rebut the 
evidence adduced by either side and cause the Court to understand that that 


& 
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Local Inspection—(Coxid). 

evidence is true or false, inaccurate or exaggerated, then the statement that the 
facts observed negative or Support any of the evidence in the case, is nota 
matter of opinion or inference,- but a matter of observation, and it is the duty 
of the Judge to consider the results of such observation and state them in his | 





judgment. Aliar Raiv. Shingur Tewari ste 403 
tt ——— when permissible; see Criminal Badire Code, secs. 
147, 148 a a bee 267 


Lodging notice of claim or objection to ae S fia Balapan to Deni 

Chairman—Filing notice before another person—Notice, if properly filed ; 

see Calcutta Municipal Act, Seh. IV., R. 8 eee nee Taa 494 
Magistrate, making local inspection, if a witness ; see Local inspection ... 403 
Magistrate’s authority to direct Police to assist a party in removing obstruc- 

tion—-Criminal Procedure Code, sec.” 147; see Criminal Procedure Code, 

secs, 147, 148 ies van 5 ea wee 267 
Mahomedan Law—Gifi, validity a en deliver ‘y of, of ane or two distinct 

properties, the subject of gift, if renders the whole gift void—Gift, effect of such. 

If a gift is made by a Mahomedan of two distinct properties and is perfected with 
regard to one ofthem by delivery, and not with regard to the other, the gift is not void 
in its entirety but takes effect as to the property which has been duly delivered. 

Mahomedan Law as. to such gifts discussed. Mahomed ‘Farid v. 

Mahomed Abdul Gafur bs si m oe 14 
— Guardian, appointment of~De facto guardian, ` power of— 

Mortgage—Sale of a minors property by an unauthorised person—Suit for redemp- 

tion—Adverse possession—Inudian Limitation Act, Schedule I, Articles 44 and 

144. a 

According to the Muhammadan Law, in the absence of a duly-appointed testa- 
mentary guardian, the care of-a minor’ s property would devolve first on the father and 
his executor, next on the paternal grandfather and his executor, and failing these, the 
right of nomination of a guardian would rest in the ruling power and its adminis- 
tration. 

A’ de facto guardian of a Muhammadan minor may, by his de facto guardianship, 
assume important responsibilities in relation to the minor’s property, but he cannot 
thereby clothe himself with legal power to sell. 

Quaere, whether according to the Muhammadan law, a sale by a de facto guardian, 
if made of necessity, or for the payment of an ancestral debt affecting the minor’s 
property, and if beneficial to the minor, is altogether void or merely voidable ? 

Article 44 of Sch. II of the Indian Limitation Act, 1877, has no application to a 
case, where the sale is effected by a wholly unauthorised person. 

Under the Muhammadan law a sale to pay off a mortgage executed by the 
grandfather which was unnecessary ‘and’ not beneficial to the minor, and was 
by an unauthorised person, void; that the minor on attaining his majority was 
entitled to treat the mortgage as subsisting so far as he was concerned; that 
the possession of the vendee did not become adverse to the minor until the 
date when the mortgagee was required to deliver possession of the mortgaged 
‘property stipulated in the mortgage deed, under Art. 144, Sch. II of the Limi- 
tation Act ; and that the plaintiff was entitled to redeem his share of the 
‘village subject to equities between the parties. Mata Din v. Sheikh 
Ahmad Ali ner ʻi kah p sae n 270 
Marinie Prene A habitation as man and wife— 
Evidence of resemblance, admissibility-—-Books of account, entries in, how proved— 
Indian Eyidence Act, Secs. 34, 39: 
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Mahomedan law—/(Contd.) 

Where there is prima facie evidence of co-habitation as man and wife, and a long 
course of treatment of the lady as wife and the childern as legitimate, the presumption 
of marriage can be repelled only by evidence of the clearest character. 

Much weight must be attached to reputation among the relations on both sides 
among all the friends and among all the acquaintances in the locality where the parties 
resided. 


r 


The evidence of resemblance of a child to the putative father is admissible. . 
It is essential in every case where reliance is placed upon books of account 
to establish that they have been regularly kept in the course of business; but 
it is not sufficient to prove the correctness of the books; the entries themselves -> 
_ have to be proved, unless the necessity for such proof is removed by the admis- 
sion of the opposite party. Bibi Imambandiv. Haji Motasuddi .. 62I 
—Mistake—Civil corfsequence—Criminal Court; see 








rag maa ane Ya 








Bigamy Tr a ia ine soe = 202 
Mahomedan ja endag NAD d RE OE of marriage; see ` 

Bigamy T F pL ae ~= bis 263 
—_- woman’s marriage during iddut, effect of ; see Bigamy bes 263 
Maidens stridhan—Sisters and sisters’ sons—Father’s brother’s sons— ` 

Preference ; see Hindu Law—Stridhan, succession to as an 23 


Malikana—Suit for vrecovery—-How calculated—Burden of proof—Res judicata— 
Interest on arrears—Limitation Act, Sch. TI, Arts, 115, 116—T vor of property 
Act, sec. 90; decree under, when to be passed. - < Se a a 
The burden lay on the plaintiff suing for the recovery of Tg GANG in the first in- 

stance, to prove the amount of the assets of the estate with reference to which-malikana 
was to be calculated. The burden was discharged on the production of a judgment in i 
the previous litigation between the parties in which it was determined. The onus then 

‘sifted upon the defendant to establish that since the date of the decision aforesaid the 

condition of the property had deteriorated and that the assets at the time of the 

subsequent litigation were smaller than the assets at the time of the previous tigation 
between the parties. 

Where in a previous litigation between the parties it was decided that in determin- 
ing the net assets upon which malika was to be calculated, the Government revenue 
and the cesses were not to be deducted from the gross income of the estate, the ‘decision- 
operated as res judicata in the subsequent litigation between the parties as it was a deci- 
sion upon a mixed question of fact and law. i 

Even though the claim of the plaintiff was limited to interest on the arrears- of 
malikana which was not recoverable either under a contract or under the provisions of 
the Interest Act, it was open to the Court to make a decree for damages for wrongful 
detention of his money. l : 

The limitation applicable toa claim for damages for wrongfully’ withholding pay- 
ment of malikana was that provided in Art. 115 or Art. 116 of the Second Schedule of 
the Limitation Act. The plaintiff was entitled to damages upon each annual sum in 
arrear only for three years antecedent bo the suit. 


A decree under section go of the Transfer of Property Act can be made only after 
it has been found upon the sale of the hypothecated properties that the judgment.debt 
has not been found satisfied thereby. Till that stage is reached, no question of a personal 
liability arises. Mohamaya Prosad Singh v. Rani Khelwan Singh 

_ Thakur... e i nee see ws 684. 
Manager and guardian, difference  between—Position a powers ; see 

Specific perfomance . wi gvi iis ii S 69 


a 
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Manager—(Coutd.) a 
‘of ‘ disqualified proprietor’ under the Court of Wards Act, if can 


perform formalities insisted upon by the Muhammadan Law of omen ; 














see Pre-emption, right of ... ie ws 483 
Mandamus against public officer—Specific Relief ‘Act, sec. ae (c); see 

Calcutta Municipal Act, sch IV. R.8 |, ies eu 1 488,404 

Marriage during idduz, illegal ; see Bigamy 5 T nye 263 
— ~~, Mahomedan—Husband's apostacy—Renewal of marriage ; see 

Bigamy sist a pi ae ia 203 

, presumption of, how rebutted—~Prina facie evidence of co-habitation— 

Long course of treatment as wife; see Mahomedan Law—Marriage ag 621 
~, proof of—Consent—Ceremony—H usband and wife’; see 

Burmese Stan i vee ve “is ay rae 276 


aana, proof of—Entertainment on the occasion of marrriage— 
Separate establishments for wives—‘‘ Eating out of the same pot”; 





see Burmese Law aaa =P sai ae scuti 276 
, with living wife’s sister, if valid ; see Burmese Law... nee 276 

Married woman, appointment of, as guardian-ad-litem, if oak a 
Proceedings, nullity, as regards infant ; see Guardian-ad-litem.. i A 


Infant defendant, if represented—Party to suit; see > | 

Guardian-ad- litem ve ose oes aie s. 
Master, liability einna offence of servant—Bengal Excise Act, Secs. 46, 36— 

Prosecution, what to prove—‘On behalf of’ 

If a master is to be held liable for all the acts of his servant, his liability must extend 
to all parts of section 46 of the Bengal Excise Act. 

A master is not criminally responsible for the wrongful act of a servant unless he 
can be shown to have expressly authorised it. 

Under section 56 of the Bengal Excise. Act, the prosecution must show that the 
servant was not only inthe employ of his master, but also, acted on his behalf in remov- 
ing excisable article from his, shop, The expression ‘on behalf of’ connotes some 
benefit to the person on whose behalf another person may act, 

When a servant does anything within the scope of his employment, for that 
purpose, his, action will: be binding on the master, and the master will be 
criminally liable for any wrongful act of the servant. Uttam Chand v. King- 








Emperor se sa be oe we 401 
Material Corroboration, what is—Motive, evidence of; see Criminal 
Procedure Code, sec. 364 ur i ig in. 824 


Mineral riphts—Digwari tenure—Ghatwals in Birbhum District—Digwars in 
Manbhum District —Suit by semindar to establish his right to minerals underlying 
lands held on Digwari tenure—Government, whether a necessary party. 

Digwari tenure is similar to Ghatwali tenure. It was granted originally in consi- 
deration of the performance of military service, to which police duties were attached. 
The tenure is hereditary and inalienable, The Dtgwar is appointed by-the Government 
and. liable. to be dismissed by the Government for misconduct, On dismissal the next 
male heir, if fit for the office, is appointed. But no inference could be -drawn from the 
circumstances of -the case of the Ghatwals of Pergunnah Sarhat in the north-western 
part of-the Birbhum .zemindari, in whom mineral rights were vested but who paid their 
rent direct to the Government, and in other respects, were in a very ne position 
that the Digwars in Manbhum had similar rights or power. 

The zemindar of Pergunnah Jharia, a permanently settled estate, Bought the suit 
without making the Government a party to establish his rights to minerals underlying 


M 
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Mineral rights—(Contd. ) < NAN ata 
two mouzas situate within his zemindari and held by the Digwar of. one: of _the Ryo. 
mouzas on Digwari tenure at a fixed annual rent payable to the zemindars. sp -e paii 

Held;'that the mineral rights remained in the zamindar.in the absence, of proof; 
that the said rights were vested in the Digwar before or at the time ofthe:Permanent, 


Settlement, if the said mouzas were then held on Digwari tenure, or, that;the ‘zemindan 
We 


ever parted with his’ mineral rights to the Digwar, ° MET Ris appa eM) Ren HOS 


-mm e w 


Held also, that the Government was not a necessary ora proper: party “to p, zyj 
the suit, ‘and that the rights of the Government, whatever they were, would-not.,-».) pni 
be prejudiced or affected by the result of a suit to which it was not a: party... 

Raja Sri Sri Durga Prasad Singh v Braja Nath Bose,- ṣo 461 


+? 


iie vesting of-—Digwars at fixed panan rental—Permanently. vu sait 
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‘settled estate ; szé Mineral rights ee i eee te ee AGT: 
Ministerial acts—Arbitrator’s power~Reception of written .statement’;-.. 0 +047 
- see Arbitration > i oa tee. oS AGO! 
Minor ‘defendant, ` Nees against, when can be eee eee 
litem-—-Sufficient ‘representation ; see Ex parte decree, suit to set aside .:. ++ "446 


—-——, if can get specific performance, on attaining ita ay nea - 3, 


for purchase and sale of immovable property-—-Purchase, iovantageous = mo 
Mutuality ; see Specific performance... $ peer e T GO 
-marriage of—District Judge's power to give direan si Guardians 5a? f 

i and Wards Act, secs 43 sub-secs (1), (4), 45 sub-seo (1)-cl (a) - certain. KAEH, -147 
—— ; marriage of, in contravention of Court's order—Order for-production- >. : u 


-of minor—Order not carried out—Fine, if legal ; see Guardians and: Wàrdsir s 


LE 





`“ 
eee 








Act, secs 43, sub-secs (1), (4), 45, Subesec. (1), el (a)... gt oth van utes LS 
;-order for production: of—Disobedience—Fine, if legal ;-see Guardians >- « 

" and Wards Act, secs 43 sub«secs (1), (d), 45 sub-sec (1) cl (a)r N+ 147 
Misappropriation—Criminal offence ; see Father’s debt vue a . 228 
Misdescription of property—Lispendens, doctrine of, applicability ; l 

Lispendens oa wok bes pey ws l vo ae 301 
Misjoinder of charges—Bengal Excise Act, secs 54, , 56—Cri minal Pr pian: Code 
secs 234, 235, (2), 239—A bettor—Accomplice l EEE E 


Obiter. A licensed vendor who is punishable by implication under section 56 of 
the Bengal Excise Act can be tried together with his agent who commits the. offence, 
The case is one of abetment by implication, and section 239 of the Code of Criminal 
Procedure allows an abettor to be tried in the same trial as the principal. 

Where a person was conv icted of a different offence before a trial and he had, nr 
nothing to gain or lose by the evidence he gave in Court, he could not be said | |, i, 
ta be.an accomplice in law. Other persons who were directly concerned i in the one 
crime. as principals might be considered as accomplices, even though, con, aAA 
victed. Priya Nath Bisai v. King Emperor ... LH 692 
Mixed question of fact and law—Tenancy, nature of ; see ject ment a Na, ADO 


Es we nen og ES 
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Money estorted by say of bribe, “suit for—Jurisdiction : see pre Kang ae 
Court | - < vee 7 sa etren 2200 
Mortgage—Adverse EEE Rung of A purchase’ i by Baa 38 
_-member of mortgagee’s joint Hindu family ; see Muhammadan law; nrasane 468 
Decree absolute for sale—Mortgagor's interest—Code - of -Civil Procedure, 
Sec, gri~Suit_in . forma pauperis—-Court-fees—Sale of the mortgaged property 
“in satisfaction of Government's alleged claim fer Court, fees—Second. sale. of the 
Win a property in e, vecution of the mortgagee’s decree—Prerogati: ve of the 


“Crown, r ae i 
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Mortgige—(contd. Eer i a, A E 
The respondent obtained a decree on his mortgage, - After. the decree was made 
absolute and put into execution, the wife of the mortgagor brought a suit in forme 
pPduperis against her husband and the respondent for .dower debt, The suit was: diş- 
missed as against the respondent, but-decreed as against the mortgagor. - It was ordered 
ih ‘the dower suit that the amount of. Court-fees would be-the first charge on the amount 
decreed ‘fo thé plaintiff and would be- recoverable from the mortgagor. . The Collector, 
- on-behalf of Government applied for and obtained execution of the decree in the pauper 
suit as regards the amount of Court-fee, and the property .vas‘sold to the representa- 
tives of the appellants. The property was then sold by the- respondent, in excution af 
his decree;-aid purchased by himself : 2 aie 
. Held, thatthe :-decree in the pauper suit did not create | or purport to eae any 
charge.on the.mortgaged propertyrin favour-of Government, wha had no right to attach 
the property-and sell it under that decree, though such interest, if any, as remained in 
the:mortgagor from whom the Court-fees were declared to be recoverable, might have 
been reached. by a proper proceeding, .and that the order for the first sale was, theres 
fore, without jurisdiction and the sale passed no property to the aa representa- 
tive. : - ao adh ogi 
Held Abe, that it is anly when claims of the Crown and claims of “common 
persons } concur or come into competition, that the Crown is preferred, but, as 
it is the case-here, the Crown has no more right than a “ common person ” to . 
seize A’s property and apply it in or towards the discharge of a-debt due from... 
B. Ragho. Prosad v. hala Mewa Taal STT wie. o ees aa 


-m 








Sep decree—Acknowledgment -by one of several judgment- eee 
in respect-of joint decree, if binds others—-Limitation Act (1877), sec 19; see 
Acinorieogment i = “si a er ree Od 


—rf. 








executed by Mahisa Gia aha Sali not ‘necessary and 
beneficial ‘to. minor, by unauthorised» person—Minor's right of redemp- . , 
"+ tion; see Mahomedan Law 598 be Sa sa dave te Baas , 270 
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Extinction of charge—Prior tneumbrance hot extingutshed by paġieni— 





First morigage paid off with notice of second—Right of purchaser-of ' equity: of 

` yedeniption—Right of purchaser at sale in execution~—Resjudicata—Code of Civil 

‘“«Proceditre Sec. 13, explanation l[—Mortgage suits—Omission of defendant’ int 

redemption suit to set up his claims—Trausfer ‘of Property Act Sec. -85—~ 
tees party—Limitation—f ndian Limitation Act, Schedule II, Article 132. 


"Whether 3 a ‘mortgage paid off i is extinguished or kept alive depends oe ‘the ‘inten- 
tion of thé’ parties. ` w w 
A man having a right to act | in either of two ways shall be assumed to “have ‘acted 
according, ‘to his interests, Fi To ites: 
The ‘Purchaser “of an equity .of redemption in immovable property situated im 
India, whọ, having ‘notice of a second mortgage, paid off a first mortgage upon the 
property without an assignment of the first mortgage to him nnist be assuined, ‘accord: 
hig to the’rule of justice, equity and good consclénce, to Nave’ intended to keep the first 
inort age alive, and consequently was entitled to. stand inthe place of the‘ first morta 
gagee and:'to’rétaiir possession against the second mortgagee until repayment. “< © r47- 
uu! The doctrine of- Toulmin v. Steere can not be applied to Indian transaction, 
Where a mortgagée;' who was madè a defendant to a sùit-on a mortgage: “prior -tô 
his own,--omitted~to: set up his rights under his nirotgage and also: under another 


“moitgagé which was iprior to the one sued on'and'which he-had paid of: > E 


` ‘Reta, tha bat sa siit subsequently brought’ by him ‘to enforce those rights was 5 barred 
lider the Code Sf Civil Kdi section FA; ekplanation TI. 


AA Xe kin “ary Wire 4 eek kah y? 
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Mortgage—(contd. ) ee AG 

The mortgagor executed a zurpeshgi deed in favour of amortgagee. The andina 
of the deed, inter alia, was, that if the zurpeshgi debt be paid in one lump sum at the 
end of September 1887, the ¢icca transaction wuld be cancelled, but on non-payment, 
the ticca would stand good, On January 7, 1888, the mortgagor executed a ‘simple 
mortgage. On February 17, 1888, the mortgagor executed in favour of one A, a simple 
mortgage of the properties included in the zurpeshgi deed. The money lent by A was, 
‘as previously agreed between the parties, applied in discharging the zurpeshgi deed. 
On September 6, 1888, the mortgage of January 7, 1888, was put in suit by’ the ‘mort- 
gagee ; but he did not make Aa defendant to it: 

Held, as the charge created by the zurpeshgi deed was kept alive for the benefit ofa 
person who was not made party in the previous suit, the rights of that person were not 
affected, and section13 of the Code of Civil Procedure did not bar the present 
suit. ; : ni 
_ As the zurpeshgi debt was payable in September 1887, and the present suit 
“Was not instituted until September tgoo, the claim of the plaintiffs to priority 
was barred under Article 1 32 of the second schedule of the Indian Limitation 
Act, 1877, and allthat they were entitled to was a decree entitling them to re- 
deem the mortgage of January 7, 1888 on payment to the purchaser of the 
amount of the principal and interest in respect of which the property in suit 
-was sold to him under the decree for sale in the mortgagee's suit of Septem- | 
ber 6, 1888. Syed Mahomed Ibrahim Hossein Khan v. Ambika 

Pershad Singh... ts ae. 411 
if binding on gitar NA lent not to manager or member l 
of joint family butto owner.of impartible estate— Minor co-parcenér—Minor 
co-parcener joined in mortgage, admitting his co-parcener's right, —Father's> 
debt, discharge of, by the WA eects TRAR insuficient”? 
enquiries ; see Mortgage in P oe 475 


| enamine, ai 
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Joint Hindu Famil Pan E ae Ly See er ers 

A mortgage deed was ‘executed by S, professing himself to be the sole owner of 
his father’s property, to pay off his father's debts. M, the younger brother of S, was 
joined in the mortgage, admitting his elder brother's right to the property mortgaged Í 
but at the date of the execution ofthe mortgage, M wasa minor. The assignee of 
thë mortgagee brought a suit for sale on the mortgage against S and M: 

‘Held, that S was at the date of the mortgage merely a co-sharer with his 
brother M in the property of the joint Hindu family of which they were mem- 
‘bers: that the mortgagee made insufficient inquiries and lent the money to S., 
not as the manager or even as a member of the joint Hindu family, butin his 
assumed position as sole and absolute owner of an impartible estate ; that S., 
on his own behalf andin his own interest, and notas representing M, dis- 
charged the debts which their father had contracted; that the mortgage was 
not made by S as the manager of the family or in any respect as representing, | 
M; and that M.bsing minor at the date of the mortgage, the mortgage deed, , 
as against M and his interest in the estate, was void and of no effect, and it l 
was one to which M was not even an. assenting party and which did not affect 
him or his interest in the estate. Raja Balwant Singh v. nih Rock- 





KAE ee ieee 


well Clancy - sy m i i ves 475 
=e ———: —suit—Lis, how long ere rete rere ee tu realise mortgage 
after. decree for sale; see Lispendens ... a ee + nee 7. 391 


validity of, if-can be eran me oe of - egy of re- 
demption; see Lispendens i. aa ae eT er 5 y 
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Mortgage-deed, execution of —Obligation,—Attachment—Mortgage deed, when oper- 

ates—Registration Act, sec 47—Evidence Act, sec 92, Proviso (Deed, 

. delivery of-—Common Law deed and mortgage deed in this country, difference. 

Although a mortgage deed has been duly executed and attested and no obligation 

attaches thereunder till certain conditions have been fulfilled, upon fulfilment of the 

conditions,. the obligation attaches from the date of its execution and not from the 
date of registration or delivery of the deed, 

- A mortgage in favour of the plaintiff was-duly executed and attested on the roth 
January,- 1908. The mortgagor altered the date to the 23rd - January,” 1908, to the 
knowledge of the mortgagee, when the money was paid and the deed was registered. 
The -mortgagee never agreed that the deed would take effect from the 23rd January : 

Held, that the mortgage deed took effect from the 19th January, 1908. The 
intention of the parties was-to fix the security on the title as it stood on the 19th 
January, and they effectively did so, even though there was a collateral agreement 
that no obligation should attach under the instrument till payment of money. on the 
one hand and delivery to the registering officer on the other. The moment the con. 
ditions were fulfilled, obligation attached with effect from the date of execution and 
attestation, notwithstanding the execution and registration of another. mortgage 
instrument by the mortgagor in the interval. 

The distinction „between a Common Law deed in England anda mortgage deed 
in this country pointed out. Jadunandan Pershad Singh v Koer 











Kallyan Singh ... oe “ oe. 6i 
, when operates—Date, deme opscitnawiade of both . 

: parties ; see Mongar deed, execution of one =. si 61 
Mortgage paid off—Extinction of charge—Intention ; see Mada as 411 
Mortgagee’s possession as purchaser ; see M ah anadah Law vs we 468 
Motive, whether sufficient corroboration ; see Criminal Procedure Code, 

sec 364 das as sie F ous sas 323 


Movable property of perishable nature, NA of —Claim, as to pa 

or portion, preferred—Sale before investigation—Claim, if nugatory; s 

Harvesting charge oe nes re 167 
Muhammadan Law—Shia PAN en Soteria AN, win 

dow—Widow’s right to dower—Mortgage—Adverse pussession—Purchase of equity 

of redemption by a member of the mortgagee’s joint Hindu family-—Sale in execu. 
tion of a decree against the representatives of a mortgagor—Morigag vee e's possession 
as purchaser. 

Under the Shia law, a widow, if she has no issue alive at her husband's death, 
takes no“ title to any share in his immovable property, and the widow’s right to 
dower did not confer upon her a saleable estate in the immovable praperiy of her 
deceased husband. 

A usufructury mortgage was executed in favour of two persons, father and son, being 
members of joint Hindu family, for a term of two years. After the death of the mort- 
gagor his widow, who had no title, sold a portion of the’ mortgaged property to A, 
who was the grandson of one and son of the other mortgagee. It was by the sale deed 
agreed that a certain amount .f the purchase meney equivalent to the principal amount 
of mortgage, should be left with A and that he should have ‘power to pay the prin- 
cipal to the mortgagées and'to redeem the subject of sale, He remained in possession 


‘of the property sold for more than 42 years. It was found’ asa fact that he ceased 


to be joint in food and in business with his father long before his purchase, but no 
partition of the family property took place ; that when A and his father ceased to be 
joint in food and in business, A received a present of a considerable sum of money 
from his’grand-mother, with -which he carried on the business of-a money-lender on hig 


756 THE CALCUTTA LAW JOURNAL. [VOL. XV. 


™ : 


« =" 


- 


Muhammadan Law—(contd) ` E e AA 
own account, and out of his separate self-acquired property he found the purchase 
money of the sale deed. Ina suit by the representatives of the mortgagor “agalifet. 
the representive of A; MG 
Held, that the purchaser acquired a title by adverse possession. 
That as regards other portion of the mortgaged property which was pur” j 
chased by one of the mortgagees, the father of A, at an auction sale, held in 


ae 


execution ofa decree for money which had been obtained by a creditor of the’ an 
mortgagor in a suit brought against the widow of the mortgagor and Két- 

daughters as the heirs and representatives of the mortgagor, and the said aad: 
purchaser obtained possession and held it until he died, when his ‘interest: 


passed to B. as his heir. Mussammat Parbati v. Sayid Muhamiiad. -~ 
Muzaffar Ali Khan A id 68 

Mutual agreement—Vendors not a E their patt of contract Ven T 

if to perform his part—Earnest money, refund of ; see Agreement to sell . l | 410 
Nearness of relation, how determined—-Maiden’s stridhan ; see Hindu oe i 
'— —Stridhan, succession to... bane n 
‘‘Wearest relations of the GAENE ” meaning ME E 

Chap V, Part II, sec. 9; see Hindu Law—Stridhan, succession to u 4423; 
New point, raising of ; see Privy Council Practice of iia ei safes Re 


Non-delivery of AA aaa a ak Company; see Railwa ays. ~ 
Act, secs 77, 140 ee jí 7 ee cot a Ak 


Non-feudatory Chiefs of the Contral E NAN EN gê Pa of 
Raipii-—--Chanda 'Patent—Proprietary sanad—Withdrawal by Government .of ad mis: 
nistrative functions-—Potice, Excisé, and cattle pounds—Sutts for their restoration— 
Act ofthe Executive Govérnment-——Wajtb-ul-arces—Cattle Trespass Act r ‘ea! mM 


Held, that the status of the plaintiffs zemindars of the District of Raipur in “thes 
Central Provinées, whose territory became British by conquest, cession or lapse, Was: 
determined by ‘the’ Government in 1864, when they were classed as non-feudatory” 
Chiefs and declared to be ordinary: British subjects to whom certain judicial and” 
administrative powers were entrustéd as a matter of convenience or “administrative 
economy; atid that the’ Chanda. Patent was not to be treated’ as embodied i iy or” 
affecting thé Sanads granted to them in 1874 whereby proprietary rights in “the ‘soil 
were vested in them. 

The Government withdrew from the said plaintiffs zemindars the administration’ 
of police, excise and cattle pounds, and obtained their execution ‘under protest of 
Wajib-ul-arzes dated the 6th August 1903 The plaintiffs instituted suitsto ` annul 
certain provisions of the Wajib-ul-arzes which they alleged were in derogation of their 
undoubted privileges, and to obtain restoration of the administrative functions, of 
which they” alleged they had been illegally deprived, and to which’ ‘they’ were 
indefeasibly entitled from time immemorial. Moet 

Hield, ‘that the suits were not maintainable. The” Raipur A iri ne 
exercising police and excise functions were not acting as of right, but ‘were 30 ` 
acting either by sufferance or by delegation, and the resumption of those 'func- ; 
tidhs by the Government was a thing done by thé Governmert in exercise of its 
sovereign’ powers, The maintenance of private cattle pounds was incompatible | 
with the provisions of the Cattle Trespass Act, and the assumption of the ad- _ 
ministration of cattle pounds by. the Government was an act of the executive 
Government’ with which it was not competent for the civil Court to ‘interfere. | 

Bit Bikram Peo v. The Secretary of State: for’ É 
India in Council ve T ai soe 633 


e 
+ = ~ ® Re Pa . ai ie Pe ere = 
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MEA UH < 3 


Wune (pro, tunc—Proceedings before acinar see Arbitration. us 360 
Objection as to bar of previous application, if citertainabic -Noni issue of, 
«notice under sec, 248 C.P.C.—Order for execution, if binds idaman. 





debtor ; „See, .Estoppel e an i ae i = 123 

, to award, if can be taken by party in whose favour it is made; 

see Award > nea er os aie ve > HO 
Obligation, ‘when attaches—Conditions, fulfilment of : see Mortgage deed, 

execution “of. 5 E sis Geo ee oe 61 

ii Obscene,’ meaning of ; see Penal Code, 5 sec, 292... wee vai NST 

Obscenity, i test of; see Penal Code, sec. 292 te” i kh 151 





Occupancy holding, ` non- transferable— Mort papi PU nOn of holdi ng, purchase of 
LE andlord, consent of—Purchaser, re-settlement with, by the landlord—Mor gage 
suit—Purchaser, © whether can ` plead — non-transferability—Evidence Act 

” See. 71 s—Estoppel—Purchaser, whether a representative of the mort- 


pd 
va 


+ 


”~ á - . aa - 


_ gager, i À 
“Per Chitty and -Chatterjee, YK F. (Coxe, F. contra). In a suit brought for the 
enforcement of a mortgage of a non-transferable occupancy holding, a purchaser of a 
portion of the holding from the mortgagor, although he previously obtained the land- 
lord's consent to the transfer and subsequently obtained a fresh settlement from him; is 
estopped from’ pleading the invalidity ‘of the mortgage- on the groun of the noñ: 
transferability of the holding. 
` Per Chatterjee F. The purchaser is a," representative ” of the -mortgagor . pa 
within the meaning of section 115 of the Evidence Act, as neither the mortgagor 
alone, nor the landlord hy his own act and without the concurrence of the 
mortgagor, could confer any title on the purchaser as to the portion-of the 
holding transferred, but the two joined to pass such a title as he, acquired. 
The mortgagor was bound by his deed of mortgage not to assert against the 
mortgagee | that he had no right to mortgage, and the purchager who derived 
his title at least i in part from the mortgagor cannot be allowed to make a like. 
assertion. . Radha Kanta Chakravartiv. Ramananda Shaha ... 369 
Occupier _ of holding——Naib's occupation—House in Zemindar’s premises— 
- No . payment of rent—Bengal ak Act, sec. 85 cl. (a); see Assess- _ 


ment ee i 689 
Omission to ie on record result of a local engah effect of ; see 7 
Local Inspection .. gi si = 403 


Omitting to sue or intentionally geli a aking dumi in ance of proper- _ 
-"ties—Title to ‘property not ‘known at the time of institution of previous suit ; 


7 see Civil Procedure Code (1882), secs. 43, 44 ve ses 2 . 259 
‘On behalf of, what connotes—Bengal , Excise Act, sec. 56; see. Naser 

liabllity of | ve is a sai wee OT 
‘One individual person ' meaning. . of-List of voters; sce Calcutta 

Municipal Act, Sch. IV. Rr.g, 10 (9) ... 7 sn Lae 488. 
Order .assigning a bond—Probate and Administration he SEC. 79; see 

Appeal . a e wi ne cone, 382 


——, erroneous, “with jurisdiction, ana without jurisdiction, distinction Lo 
between ; see Guardians ‘and’ Wards Act, secs, -43 .sub-secs (1), (4), 45 . .... 
Sub-sce (1)" cl, fay Fe ie: 4447 

——~ for “appointment of ‘guardian Aha ia sn Page di Ae 
sub-sec,, , 4), of „SEC. 43, if can be taken ; | see Guardians and, Wards Act; ; l 

_ Sec. 43 Sub-secs (), (4), 45 sub-sec. ( 1) cl. a E ae ery 147 

—— if decree—Bengal Tenancy Act, sec. 174-—Application by judg- 

ment-debtor to set aside sale—Appeal ; sec Execution sale, setting aside of ... 89 


`~ 
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Ordexr—(confd. ) Ss a, 
in execution proceedings—Time for appealing when ring Judgment 

and order, copies of, when deducted; see Appeal ... 498 
{+= of dismissal for default of appeal—Civil Procedure Code (1908), 

O, 41 R. 17 and sec. 2; see Appeal a ei we 334 





setting aside.transfer by insolvent, if Gan EE proceed- 
ing commenced under Chap. XX. of the Code of Civil Procedure (1882)— 
Insolvent, adjudging—Transfer—Provincial Insolvency Act, secs. 38, 46; 





‘see Appeal wa e ais ih ag 239 
, validity of-—-Minor having no NE A Gi of person not 
needed; see Guardianship _... or ae ae a 142 


Original suit, revival of—Decree on compromise in excess of pleader’s 
‘authority—Setting aside, effect of; see Consent decree, setting aside of, 


effect ‘of wes one ves nes vee 217 
Ornaments pledged to a co-owner, how partitioned: see Partition, suit 
for... Se 7 pa a sai sss 376 


‘Ostensible means of subsistence "Criminal Procedure Code, sec. 
109 cl. (4)—Youngman, out of employment, living with father; see Security 


for good behaviour ; i 306 
Parties, if can extend the pation dani naa in saion 48 of iiè Code Of a 
Civil Procedure (1908) by agreement ; see Decree, execution of. . Sie 678 


Partition—Co-owner spending money, if to be compensated—Defensive 

equity passing to purchaser ; see Partition, suit for ... ii e. 376 
—-sutt——Court-fees Act, Sch. H, Art. 17—Fixed or ad valorem 
fee—Possession, enial of, in some properties—Suit, whether one for recovery 
of possession—A equiescence—A ppeal—Conduct, whether precludes an appeal, 





Where ina suit for partition of lands described in two schedules attached to the 
plaint, the plaintiffs and the defendants are found to be co-owners of the lands des- 
eribed in.both the schedules, and the plaintiff's possession is admitted only inthe 
lands described in one schedule, which constitute the more valuable portion of the 
property in suit, the fact that the‘lands in the other schedule are situate ina different 
village and are entirely different properties from those contained in the former 
schedule;. does not convert the suit into one for ‘declaration of title and recovery of 
possession ; and thus the Court-fee payable should not be calculated ad valorem on 
the property in suit. 

Where the Court regarded a suit for partition as one for a declaration of the plain- 
tiffs, title and for recayery of possession, under the garb of a suit for partition, and 
the plaintiffs accordingly amended their plaint and paid advalorem Court-fee, and’ 
fresh issues were also framed on the defendants’ filing a written statement : 

Held, that the plaintiffs were not precluded by their conduct from prefer- 
ring an appeal against the decision of the Court below, within the time 
allowed : by law. Sasi. Bhusan Beed v. Rai Yatindra Nath 

Chowdhury is s si we 443 
ens suit-—Defendant omitting deiten: to mention properties 

which were in controversy in subsequent suit-—Decree i in partition suit, if 

‘affects title ‘of plaintiffi—Cause of action—Civil Procedure Cade (1882), 

sec. 43; see Civil Procedure Code (1882), secs. 43, 44 a +e 258 
mene» ee Suit for—Gift to priest—Deonee of gift--Co-owner spending money, if to 

be compensated — Co-owner building on his land and on the land of joint family— 

Building expenses met from joint family fund—Property, if impartible—Partible 

character—Gayals' family books—Ornament pledged to a co-owner, : 





` 
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Partition—(Condd.) i i 

Prima facie when a gift is made to a priest by a pilgrim, the money belongs to 
him in his personal capacity. But members of a family may agree, amongst them- 
selves, that whoever amongst them may earnanything by officiating as a priest, the 
income is to be brought into a common fund and divided in certain proportions 
amongst them, in which case the ordinary presumption of Hindu Law applies that 
there is a joint family and a joint fund belonging to that family. 

A co-owner who has spent money is not entitled to call upon his co-sharers to 
‘compensate him for the expenditure, but he has a defensive equity which attaches to 


' ‘the land and passes to a purchaser, which is enforceable in the event of a partition 


or distribution amongst the tenants in common of the proceeds of sale of the land. 

Where one of three co-owners was the exclusive owner of one-half of the land upon 
which a bailding stands, but the building was erected at the cost of the joint family 
fund, the other co-owners ina suit for partition, to meet the ends of justice, was 
ordered to pay the price of one-third of half the land each, by treating the land as 
joint family land. 


The leaning of the Courts is always against the contention that a particular class 
-of property is impartible, unless it is shown that it is a property the division of which 
would be against public right or policy or would tend to impair some paramount right 
existing in a stranger to the co-tenancy, or would outrage the public sense of 
propriety, decency and good morals. 

Property may be partitioned by physical division, or if there is more than one 
sample of the same type, one may be allotted to each of the parties. If the partition 
cannot be effected in either of these methods, the property may be sold and the sale 
proceeds divided amongst the parties. Sometimes when the property is not saleable 
and does not admit of physical division, partition is effected by enjoyment of the 
property in turn, as in the case of a right to worship, 


When a joint family consisting of three members, “asked for partition of their 
properties consisting amongst others of family books in which the names of pilgrims 
are recorded, the first step is actually to divide the books into three portions. In 
making this division, the guiding principle should be to ascertain the- number of 
entries in.each book and it may be possible to give to each party a number of leaves 
containing as nearly as possible the same number of entries as to any-other co-parcener. 
The second step to be taken, is to.have certified copies prepared of the entries of these 
books and to give them to each of the parties. The result willbe that each party will 
have one-third of the entries in original and two-thirds in certified copies. 

|" Where ornaments were pledged to a member of a joint family, the true 
.character of the ornaments depended upon that of the money advanced to the 
.pledgors, and where the money advanced was joint family property, the 
ornaments should be divided amongst the members of the family. The member 
to whose share a particular ornament might be allotted, would be liable to be 
redeemed, if the right of redemption had not already been extinguished. 





‘Narayan Lal Gupta v. Chulhun LalGupta_... cane 376 
Partnership account—Time, running of-eAccounts up to what. date; see 

Partnership, dissolution of ... a og as ws 204 
maeme meree , contract of—Implied contract for payment ‘of services 

rendered ; see Partnership, dissolution of . + aka a yas = + BOG 








dissolution oaf—Account a ee when re-opened—Accounts, 
taking of, principle to be applied in—Partnership account—Time, running of— 
Account up to what date—Limitation Act Sch. II, Arts. 106, 120-—-Remuneration 
of partners—A mount i mproperly withdrawn-—Remedy. i 


N 


9760 THE CALCUTTA LAW JOURNAL. (VOL. XV. 


Partnership—(Conid.) 

The mere balancing of an account ina book of accounts does not of itself constitute 
an account stated: much less does it constitute an account settled such as the 
partners would not be entitled to re-open except on special grounds. 


Where an account has been rendered and has long been acquiesced in, unless fraud 
be proved, a Court will not re-open it, although the account may be shown to be 
erroneous, and although no final settlement was ever made. 


The same principle is acted on in taking accounts ; charges long improperly made 
and acquiesced in, or long omitted to be made and known so to be, are regarded, in 
the absence of fraud, as having been made or omitted by agreement. This principle 
has no application to the case, where the defendants were fully aware that, as they 
were in charge of the business and kept the accounts, they were liable to render accounts 
to the plaintiff, who as a purdanashin lady, could not herself take part in the manage- 
ment, or control the account. 


So long as a partnership continues, the statute of limitation does not apply at all as 
between the partners. 


Obiter: Where the partnership had not been dissolved before suit, Art. 120 and 
not Art. 106 of the second Schedule of the Limitation Act (1877) was applicable. 


In a general account of partnership dealings and transactions, time begins to run 
fram the commencement of the partnership, unless some account has since that time. 
been settled by the partners, in which case the last settled account will be the point 
of departure. 

The account must be taken of all dealings and transactions up to the date of the 
dissolution. 


Under ordinary circumstances, the contract of partnership excludes any implied 
contract for payment ‘of services rendered for the firm by any of its members; conse- 
-quently, ih the absence of any agreement to that effect, one partner cannot charge his 
co-partners with any sum for compensation, whether in the shape of salary, commission 
or otherwise, on account of his own trouble in conducting the partnership business ; 
and in this respect a managing partner is in no different position from any other partner. 
This doctrine has been applied even where the amount of the services rendered by 
the partners is exceedingly unequal. In sucha case, a remuneration to be paid to 
either partner for personal labour exceeding that contributed by the other is considered 
as left to the honour of the other, and where that principle is wanting, a Court of 
justice can not supply it. Where, however, it is the duty of each partner to attend 
to the partnership business, and one partner in breach of his duty wilfully leaves 
the other to carry on the partnership business unaided, the Court may, upon dissolution 
of partnership, decree an allowance in favour ` ol the partner who has carried on the 
business alone. 


Where the defendants have, from time to time, withdrawn large sums 
of money from the partnership business,-and applied them to establish other 
firms from which they have earned large profits, the plaintiff is entitled 
at her option, either to take interest or the profits made by the use of the funds. 


Gokul Krishna Das v. Sasimukhi Dasi a ae 204 
Party—Action on contract ; see Damages, suit for... ee s 225 





addition of, in Appellate Court—Civil Procedure Code (1908), O. 1. R. 
10—Remand—Proper party to suit—Durputnidar and Seputnidar ; see Eject- 
ment, suit for, by putnidar ... és oes wh ee 6 





— Damages for wrong dependent of contract—Wrong jointly done— 
Who can be plaintiff; see Damages, suit for T un 225 


aaa “on 
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Party—(Covid.) 


m~ Government, if necessary or proper party—Zemindar suing to 


establish his mineral rights; see Mineral rights nes ste 461 
———--— if can question competency of cross-objection in second appeal ; see 

Cross-objection by co-respondent ia nes cies ba 61 
~-——— Receiver appointed by another Court in partition suit; see Rent, ... 

suit for ses oe ose ves ses . 459 


Pauper suit —Decree, nature of—Charge for Court-fee—Sale of abnag 
property, validity—Second sale in execution of mortgage decree; see 











Mortgage nee nee vee on ves 329 
Payment, made out of Court, not Si he Base on Court, if can take 
cognizance of payment; see Civil Procedure Code (1882), sec. 258 ae 423 
~— , to arrest revenue sale--Liability, extent of—Assets at the time 
of Permanent Settlement ; see Contribution es = oh 191 
, whom to be made—Loan by judgment-debtor—Receiver's 
funds ; see Receiver ve me ih a “ai 254 


Penal Code, sec. 292—Exception—Religious books, applicability; see 
Penal Code, sec. 292 TT sae das ris a 151 
- Sec. 292—Obscene book, rinie Jor sale—Obsence, meaning of— 
Natu Churi (theft of tops), if an obscene book—Retigious work, publican 
_ tion of recognised, if and when an offence—Obscenity, test of— Rati,” meaning 
of—Krishna and Radha, love affairs of—Allegorical meaning—Extracts from 
religious publications, if and when protected, 





Ifin fact a work or publication is one of which it is certain that it will suggest to 
the minds of the young of either sex or even to persons of more advanced years thoughts 
of a most impure and libidinous character, then its sale is a criminal offence, and it ig 
immaterial that the accused had in view an ulterior object which was innocent or even 
laudable. l 

The word “ Rati” in the love stories of Radha and Krishna is no doubt used in a 
spiritual sense. to indicate spiritual union or love in the higher sense, but in the ordi- 
nary acceptation of the word, it means carnal intercourse and it may be so understood 
by ordinary people. 

The story, however, as related in the bee Natu Churi, shows that it could not 
relate to human beings, as Krishna is described as a boy of 5 years of age and is called 
by well-known names of the Divine Krishna even in the objectionable passages and ig 
related to be doing supernatural acts, and the description must have as piritual meaning, 

The love stories and dalliances of Radha and Krishna have a deep allegorical mean- 
ing; but the deep allegory and the spiritual significance of the love stories of Radha 
and Krishna cannot be fully understood by persons who have not a certain degree of 
spiritual culture, 

The Hindus generally andthe Vaishnabs in particular do not look upon Radha 
and Krishna as human being and do not judge their doings by the standard of human 
conduct or as in any way improper. They gre worshipped as deities. Even a school 
bay or an ignorant Hindu who has neither the learning nor the spiritual culture for 
appreciating the esoteric meaning of the lilas (mysterious deeds) of Radha and 
Krishna would look upon them as divine persons and all the incidents in their lives, 
including the amorous incidents as divine and the latter would not, therefore, raise 
impure thoughts in the minds of Hindus who believe in the divinity of Radha and 
Krishna. l 

The exception to section 292 of the Penal Code does not apply to religious books, 
But the reason why religious books are nut included in the exception is that the 


e = 
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Penal Code—/(Conid.) a 
tendency of a religious publication is not to deprave or corrupt the morals of persons 
and therefore a religious work is not obscene within the meaning of section 292. 


But if the objectionable passages contained in a religious book are extracted and 
printed separately and such passages deal with matters which are to be judged 
by the standerd of human conduct, for instance where they relate to immoral acts of 
human beings, and the tendency of such publication is to deprave and corrupt those. 
whoso minds are open to immoral influences, such publication may not be justified 
on the ground that the passages formed part ofa religious book. ae 

Where, however, a story (which looks objectionable) is taken from a religious book 
and printed separately, but it relates to beings whose conduct is not to be judged by 
the standard of human conduct, it cannot be condemned as obscene, because being 
looked upon as sacred, they would not raise immoral thoughts in people who believe 
in the divinity of beings whose acts and conduct are described in such story. 

The book being a religious one and being. apparently intended for Hindus and 
describing as it loes, incidents which are not considered improper by the Hindus 
who form the vast majority of the Urya population, it cannot be condemned as obscene, 
merely because a small section ofthe Uryas who do not believe in the divinity of 
Radha and Krishna might take immoral ideas from it. 

The mere fact that no notice was taken of other editions of the book or that the 
book is described in the Calcutta Gagatte asa mythological poem would not justify 
its publication. if it is really obscene. 

Held alse, in the circumstances of the case, that it cannot be said that the 
tendency of the book Natu Churi is to deprave and corrupt those whose 
minds are open to immoral influences or that the book is one of which 
it was certain that it would suggest thoughts of a most impure character or 
that the publication of the book is an offence under section 292 of the Indian 
Penal Code. Khirode Chunder Roy Chowdhury v. Emperor .. 151 
Secs. 302, 304A—Administering drug without duz care and caution. 

If a man intentionally commits any offence and consequences beyond his immediate 
purposes result, the result is not to be attributed to mere rashness; if knowledge could 
not be imputed, still the. wilful offence does not take the character of rashness, 
because its consequences have been unfortunate, but acts probably or possibly involv- 
ing danger to others which in themselves are not offences may be offences within the 
meaning of section 304A of the Indian Penal Code and kindred sections, if done 
without due care to guard against dangerous consequences. 

The mere administering of a love potion or drug which a person thinks 
might be beneficial is not in itself an offence ; but when it is supposed to have 
effect upon persons with whom the paramour of the accused had enmity, and when 
she administers it without due care and caution or any enquiry as to what it really 
is,her act falls within section 3044 of Indian Penal Code. Pika Bewa v. King 

Emperor sas Pà M sins we S42 


tt aan Secs, 410, 417 Criminal breach of trust—Cheating-—No fraudulent 
intention, but mere illegal demand, not sufficient, 








The accused, who was the landlord of the complainant, sent-for the latter, and on the 
latter appearing, demanded payment of rent, The complainant left for home to fetch 
money requesting the accused and his gomastha'tò have in the meantime his dues 
worked gut and have dakhiles written, He returned:soon with Rs. go and paid the same 
to the accused, who drove him away refusing to give dathilus or relurn the money 


unless and until Rs, 25 more were paid to make up the sum, the said amount having 
been deducted towards a swadeshi subscription ; < 
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Penal Code—(Contd.) 


Held, no criminal offence was committed. Kumeda Charan Ghose v. 
King-Emperor oe 5 m we 515 

—_-——, sec 471—User of EE initialled by Magistrate 

and handed over to Muktear for the purpose of being used in a case; 











see Using as genuine forged document ... sits jii we 509 
» sec 494-—~Mahomedan woman's marriage during iddut; 
see Bigamy ae a. AN vee 263 
Permanent lease in Baga of anden aak if valid and binding—Lease, 
construction of ; see Ejectment aes sah a Jei 672 
—, tenancy—Presumption, when arises ; see Presumption ii 227 
Residential purpose—Elements—Permanent structure, 
presence of, if necessary; see Ejectment ... NA chs ie 220 








——Tenancy, origin of, unknown—Tenant in occupation 
for over 60 years—Rent, unvaried—Tenancy treated heritable—Letting for 
residential ptirpose—Permanent structure, presence of, if necessary; see 
Ejectment ies Beg hee sia ae va 220 


Person acquiring by inheritance from a grantee from Government before 
commencement of Assam Land and Revenue Regulation—Assam Land and 
Revenue Regulation, sec. 8 cl (4); see Ex parte décree iis T 241 


, acquiring title before execution proceedings, if can apply to set aside 
sale—Civil Procedure Code (1908). O. 21 R, 8g: see Execution Sale, setting 


aside of sie see in it ‘ies 586 93 
owning property—Application for reversal of sale—Civil Proce- 
dure Code (1908), O. 21 R. 89; see Execution sale, setting aside of Ses 83 


Plaint, amendment of ~Amendment, what to contain—Plaint, return of, to be 
presented in proper Court; see Ex parte decree... ` ee 241 


, return of Suit, when instituted—Plaint to be presented in proper 
Court—Plaint, amendment of—Amendment, what to contain— Intermediate 
transaction between first presentation and presentation to competent Court; 
see Exparte decrec TA nee a iat si 241 


Pleader—False statement against himself — Fee, realizing of; see Pro- 


fessional misconduct T Ji w ia ies 224 








, if can claim reasonable remuneration—Suit by client—Agreement 


between pleader and client invalid; see Pleader, suit against «se ‘i 660 
“~ -r if can set off amount due for his fees—Agreement between pleader 

and client--Agreement not in writing and not filed in Court; see Pleader, 

suit against ve ses ius ns one a 690 





—, suit against--Pleader, if can set of fees—Agreement not in writing 
and not filed—Reasonable renuneration—Legal Practitioners Act, secs 27, 28 
Section 27 of the Legal Practitioners Act deals gnly with the question of fees pay- 

able by a party to his adversary. Those fees have no relation to the fees actually paid 

by the adversary to his own pleader, vakil or attorney. 

Section 28 of the Legal Pracitioners Act is comprehensive enough to include every 
agreement between a pleader and his client for the payment of fees for professional 
services. The section is nut restricted tu cases in which the agreement is for payment 
of fees in, excess of those prescribed under the rules framed under section 27. 

Unless-the pleader agrees with his client that he would accept whatever may be 
allowed by the Court as against the adversary, the fee is a matter of agreement betwéen 
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Pleader—(Contd.) 

the pleader and his client, and irrespective of the fees allowed by the Court, the pleader 
is entitled to claim the fees settled, provided he carries out the terms of section 28 of 
the Legal Practitioners Act. 

Quaere—When the agreement between the pleader and his client is invalid 
under section 28 of the Legal Practitioners Act, whether the former can claim, 
in a suit by the client for recovery of money, a reasonable remuneration for the 
services rendered. Kamini Debi v. Khetter Mohon Ganguly .. 660 
—Suit against pleader—Pleader, if can set off amount due for his fees 

—~Avgreement not in writing and not filed. 

An agreement entered into by a pleader with his client respecting his fees, not made 
in writing nor filed within 15 days in Court, is invalid under section 23 of the Legal 
Practitioners Act. Such an agreement can neither be enforced by the pleader nor set 
up in defence to a claim by the client for recovery of money in the hands of his 





pleader. Kamini Debi v. Khetter Mohan Ganguly .. ws 690 

Pleadeyr’s authority, how long continues—Execution DrOpesaine see Execution 
sale, setting aside of or see see ose 89 

Polygamy— Marriage with living wife's ATA see Burmese Law aa 276 


Possession, sit for—Limitation Act, Sch. 11, Art. 118—Adoption, invalidity of— 
Muhammadan Law-—-Sheikh Ausaris of a Pathan tribe of Punjab Muhammadan 
—Ancestral property, gift of, by a sonless father to his daughter—Custom., 


The omission to bring within the period of limitation prescribed by Article 118 of 
the second Schedule.of the Indian Limitation Act, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or never, in fact, took place, is no bar to a suit for 
‘possession of immovable property brought by a Hindu or Muhammadan reversionary 
heir alleging to be entitled to the possession of the property in question on the death 
of a Hindu or Muhammadan female. 

Under the general Muhammadan Law, an adoption cannot be made ; and an adop- 
tion, if made, in fact, by a Muhammadan, could carry with it no right of inheritance. 

Where a sonless father, who was a Sheik Ansari of a Pathan tribe. of Punjab 
Muhammadans, made a gift of ancestral property to his daughter : 


Held, that no custom existed or applied to the family, to which the parties to the 
suit belonged, by which the daughter could take only a life estate in the property 
acquired by her, andhad in such property no power to alienate it by gift in her life-time. 

Held, also, that the daughter had a full proprietary estate in the property given to 
her and that she had power fo make a valid gift of that property during her life-time. 

Muhammad Umar Khan v. Muhammad Wiazuddin Khan 172 
-, suit for—Revenue Sale Law, Sec. §4—Purchaser, rights of —Limitation 

Act Sch. II, Art. 44. 2 

The purchaser under section 54 of Revenue sale Law purchases the share 
and not the right, title and interest of the defaulter. He is not a person 
claiming from or through the defaulger. In a suit for possession by him, 
when he has never been in possessin after his purchase the defendant must show 
that his possession was adverse to him for more than 12 years. Bilas 








Chandra Mukhopadhya v. Akshya Kumar Das Sircar ... 436 
Poundage fee—Costs—Bengal Tenducy Act. sec 174; see Execution sale, 
setting aside of ... ves = as an he 


Pre-emption, right of—Muhamm: ede pre ee rere of the co-emptor 
vendor and vendee—Formalities—''The immediate demand” —The repetition of 
the “demand”—Court of Wards dct Sec, jo-Manayer—of a disqualified 
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proprietor, right of, to perform the  formalities--Co-parcenary under 

Muhammadan law—Foint liability of the vendor and pre-emptor to pay Govern- 

ment revenue-— Mahal, 

In Behar the right of pre-emption under the Muhammadan law is enforcible 
irrespective of the persuasion of the pre-emptor vendor and the vendee. 

The Muhammadan law insists that the first formality, technically called “the 
immediate demand” should be observed by the pre-emptor or scme cneon_ his 
behalf immediately on receipt of the news of the sale, otherwise the right of pre- 
emption falls to the ground. The second formality consits in the repetition of the 
“demand” with as little delay as possible under the circumstances, in the presence 
of witnesses either before the vendor or the vendee or onthe premises. 

The manager of a “disqualified proprietor” under the Court of Wards Act, is 
competent to perform the formalities insisted upon by the Muhammadan Law as 
essential preliminaries to the assertian of the right of the pre-emption on behalf of the 
ward independently of the provisions of section 40 of that Act, which section, however, 
clothes him with authority to perform the said formalities; and, thersfore, when he 
has performed the formalities, the validity of his action does not depend upon its 
subsequent adoption by the Court of Wards. 

The joint liability of the vendor and the pre-emptor for the payment of the 
Government revenue assessed on the villages comprised in a mahal constitutes 
the co-parcenary contemplated by the Muhammadan law and the pre-emptor 
has the right of pre-emption in respect of any village comprised in the mahal 
even though he is not a co-sharer in that particular village. Jadu Lal Sahu 

v. Maharani Janki Koer .. wee i we 483 


Presumption—Mortgage paid off—Extinction of charge; see Mortgage 411 
of genuineness—Document, thirty year’s old—Discretion— - 
Evidence Act, sec. go, scope of ; see Evidence, admissibility of a 7 
—of marriage, how rebutted— Prima facie evidence of co-habit- 
ation—Long course of treatment as wife ; see Mahomedan law—Marriage 621 














peene amana aaa 











of possession following title ; see Chur land pis i 281 
of possession—Adverse possessor—Actual possession; see 
Chur land sas vee s. wee vee vee QI 
—— Thak and survey maps—State of things at Permanent settle- 
ment ; see Chur land we ar aa eae Bee 281 





penne — Permanent tenaney—Debutter property. 

The presumption in favour of a permanent tenancy implies that there is ground 
for inferring that the tenure was always intended to be and always was heredi- 
tary, or that it acquired that character by subsequent grant. But a presumption 
in favor of a transaction assumes its regularity; it can not be made in favour 


of that which offends legal principle. 


No presumption of permanency is therefore applicable to a property which 
was debutter at the time the tenancy originated, for to create a new and fixed 
rent for all time, though adequate at the time, in Tieu of giving the endowment 
the benefit of an augmentation of a variable rent from time to time would 
be a breach of duty in a shedait, Satya als Ghoshal v, Kartik 
Chandra Das sit sa. y as be 227 


— —-—Permanent tenancy—Tenancy, origin ‘of, unknown—Tenant 
in occupation for over 60 years--Rent never varied—Tenancy treated heri- 
table—Letting for residential purpose—Permanent structure, presence of, if 
necessary ; see Ejectment ove ves evn we 220 





+ 
a 
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~~—Purchaser of equity of redemption paying off first mort- 


gage—Notice of second mortgage—No assignment of mortgage to pur- 














chaser—First mortgage, if kept alive; see Mortgage win a 411 
as ——~Widow’s savings—No action while in enjoyment ; see 
Hindu law-—Stridhan ae zi ne 12 


Principal and agent—Agent’s TEE EER E E of definite under- 
taking—Substantial performance—Principal acquiring no benefit; see 
Brokerage contract ave ate si ve 40 

EMA eee -and agent--Agent a sale employed on commission—~ 
Transaction not completed—Agent, if entitled to remuneration; see 





Brokerage contract tee Z = eee see 312 
Priest, gift to, by pilgrim—Money to whom E AE of family ; 

see Partition, suit for tis jsi a gik iia 376 
Private arbitration and reference to Court, diarane see Arbitration a 360 


‘Privy Council Practice—New point. 
It is not usual to allow a point to be raised on appeal to the Privy Coun- 


“cil which has not been discussed in the Court below, and upon which their 


Lordships have not got the assistance of the Court below, Jit Singh v. 


Maharaj Singh ave ase soe aon vw 76 
Probate and Administration Act, sec 79 —Order assigning a bond; see 


Appeal g v aa sa. eà aa 382 
Probate Court, duty of—Estate fully administered—Application for Letters of 
Administration, - 


It is the duty of the Court in granting Letters‘of Administration to consider whether 
there is any estate whatever to be administered. . 

No application for Letters of Administration can be entertained to an estate 
which has already been fully administered. Lalit Chandra Chowdhury 


v. Baikuntha Chowdhury ... ba sawa. 305 
Procedure—Provincial Insolvency Act and Civil Biacadure Code ; see Pro- 

vincial Insolvency Act, sec 6 sub-sec (2) a ee a 457 

Proceedings before arbitration—Nune pro tune ; see Arbitration  ' ais 360 


, continuation, of, in disregard of order—Order passed after 
communication, if valid—Stay of proceedings, order for—Ad interim stay ; 














see Contempt of authority of High Court ea a 335 
os , legality of—Court acting without jurisdiction ; see e 517 
, when void ab initio; see Jurisdcition ae iy 517 








Professional #/sconduct—False statement by pleader against himself. 

In the course of a criminal trial against A., a pleader who was a relation of the 
accused, with a view to secure payment of his professional work done, falsely stated 
ina letter that the had embezzled money of his clients. The statement was made 
with a view to working onthe feelings of his relation in order to induce him to sup- 
pose that if he did not pay the money due for fees, he (the pleader) would run the risk 
of criminal prosecution : è 


Held, that the conduct of the pleader, though improper, was not such as to 
call for action being taken against him under the Legal Practitioners Act. In 


re Tincowri Santra ia oe = aa 
“Profits of property not reaching widow's hands, if her stridhan ; see Hindu 
Law—Stridhan z.: 7 eee ese een eng - eae 12 


Proper decree—Relief not claimed, granting of ; see Exparte decree, suit to 
set. aside a eee EET ao 171) bee. fee ce 446 
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Property, if impartible ; see Partition, suic for i ine ae. 370 
——-, partition of How effected ; see Partition, suit for... „œ 376 
*‘Proprietor’—Land Registration Act, sec 78—Lands comprised in number 
of estates—-Landlord interested in part ; see Rent, suit for aa : 308 . 


‘Prosecuting another civil proceeding ’—-Limitation Act, sec 14, 
sub-sec (2)—Time taken in obtaining certified copies of judgment and order 

of dismissal—-Appeal; see Exclusion of time ak tae ba 160 
Provincial Insolvency Act, Sec. 15—Power to dismiss—Fudye’s duty— 

Adjudication, object of—Assets, distribution of 

A Judge before he dismisses an insolvency petition under section 15 of the Pro- 
vincial Insolvency Act, should indicate one of the ground» there set forth as that on 
which he purports to act. 

An adjudication ensures the distribution of the assets, if there are any, 
according to the equitable arrangement for which provision is made in the Act. 
if there are considerable assets, it would be most disadvantageous to the 
general body of creditors, that there should not be an adjudication. Preo- 

nath Roy v. Nibaran Chandra Sarkar is gi 63t 
Taram Sec. 6 Sub-sec. (2)—Residence——Acts of bad faith, 

Under section 6 sub-sec (2) of the Provincial Insolvency Act, it is not necessary 
for the petitioner to reside fora long time at a place within the jurisdiction of the 
Court, 

The procedure laid down inthe Provincial Insolvency Act is materially 
different from that laid down in the Code of Civil Procedure of 1882. Abdul. 

Razak v. Basiruddin Ahmed ue e. ae. 47 
a , secs 38,46—Insolvency proceeding commenced 

under Chapter XX of the Code of Civil Procedure (1882)—-Insolvent, ad- 

judging—-Transfer—Order setting aside transfer by insolvent, if appealable; : 

















see Appeal ` n’ o bee i on <i 239 
Public document—Register giving details as “to areas of villages iad 
Government revenue thereon at the time of settlement ; see Contribution ... 191 


Parchaser of equity of redemption paying off first mortgage—Notice of 
second mortgage--No assignment of mortgage to purchaser-—Presumption 


—First mortgage, if kept alive ; see Mortgage aa i ae git 
m e of a portion of ay eee er occupancy fielding oi 
+ tative-—Evidence Act, sec 115; see Occupancy holding, non-transferable ... 309 





—— of a portion of non-transferable occupancy holding, if can plead 
invalidity of mortgage-—-Purchaser, recognition of and settlement with, by 























landlord——Estoppel ; see Occupancy holding, non-transferable ... ‘va 369 
, under sec s4 of Revenue Sale Law—Trespasser— Limitation 
Act, sch H. Art 244; see Possession, suit for ee ea re 436 
yn tot mn what purchases; see 
Possession, suit for we ae vr vee 7 436 
Quantum meruit—Remuneration according to contract—Contract, failure 
of—Service ; see Brokerage contract... ee aii _ 40 
Railway ee eee certificate; see Rail- 
ways Act, secs. 77, 140 sie Lees wee tee san 2114 
-= company-—Non- delivery: of goods—Compensation ; sée Railways 
Act, secs, 77, 140 ; She sie 7 ase 2114 
Railways Act, sec. 47—' General rules'—Rules_adupted—Adupted alee 
sanctioned and published ; see Wharfage ‘i sate ere 





fences, = 77, 140—Kallway  Compuny—T. autin uf gvods— 
Loss—Nutice for compensation, requirements of—Reweighment—Shortage cer- 
O 
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tificate—Refusal by consignee to take delivery—Sale, not law fully. conducted, ee 

of-—~Damages, whether consignee entitled to, 

A person is not entitled to any compensation from a Railway administration for 
non-delivery of goods entrusted to it for carriage, unless the claim has been preferred 
in writing to the Manager or Agent, as required by the provisions of section 77 of the 
Indian Railways Act, and unless the method of service of notice permitted by sec- 
tion 140 has been followed. 

A Railway administration is not required by law either to re-weigh goods or to 
certify shortage at the time of delivery. 

Where the -goods entrusted to a Railway Company for carriage lay at the con- 
signee’s risk in the Railway Company’s custody, by reason of their failure to take de- 
livery, as the Company's servants refused to re-weigh them or issue a shortage certifi- 
cate, and the goods were sold by the Company without the sale being duly advertised 
for the period prescribed by the Indian Railways Act : 

Held, that even if the sale be treated as a conversion, the consignees would 
not be entitled to damages, as they have failed to show that they have suffered 
any by the irregularity in the conduct of the sale, Janaki Dass v. The 


Bengal Nagpur Railway Company Ld. wee A ssi 211 
Raipur, zemindars of, status of ; see Non-feudatory Chiefs of Central Pro- 
vinces, status of T un on e se 633 


Rashness, what does not constitute; see Penal Code, secs. 302, 304 A s. 512 
Rateable distribution—Civil Procedure Code (1882), Sees. 273, 295— Assets 
realised by sale or otherwise’—Money paid out of Court by judgment-debtor to one 
of the decree-holders, if assets realised in execution—Appeal, maintainability of— 
Civil Procedure Code (1908), Sec. 102—Provincial Smali Cause Courts Act 

Sch. II, Cl. (26) 

Where under section 295 of the Code of Civil Procedure (1882), the Court ordered 
rateable distribution of the assets that might be realised in execution, amongst several 
decree-holders, but the judgmient-debtor paid some money out of Court to one of the 
decree-holders who had taken steps to execute the decree and who then intimated to 
the Court that his claim against the judgment-debtor had been satisfied out of 
Court : 

Held, that the money was not assets realised by sale or otherwise in execution of 
the decree and could not be rateably distributed amongst all the decree-holders. 

Held also, that an appeal lay to the High Court and was not barred under 
section 102 of the Code of Civil Procedure (1908), as the suit was not cognizable 
in the Court of small Causes by reason of Cl. (26), Sch. II of the Provincial 


Small Cause Courts Act, 1887. Gouri Dutt v. Amar Chand a 49 
“Hati,” meaning of—Krishna and Radha, love affairs of ; see Penal Code, 
sec, 292 da a i a sat 151 
Re-admission, application ey ree dismissal of, for non-filing of abies 
—Civil Procedure Code (1908), 0. 41, R. 18; see Appeal sas A 683 


Re-assignment of bond, if valid—First assignment in force; see Appeal „a 382 

Receiver—Estate vested in Receiver—Proprietor, if can bring a suit for ` 
rent; see Review xd oe ot _ B ah 

—— = —-— Loan by judgment-debtor—Who shall receive—$urisdiction. 

Where on the face of the account book of the judgment-debtor it appears that a 
temporary loan was taken for purposes of accomodation from the funds of the Receiver, 
it was his duty tu pay back that money into the hands of the Reeciver himself: 
and the Cuurt cannul recoguise a payment alleged to have been made to any other 
officer. 
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Receiver—(Contd.) 
The Court can make an order of repayment to the Receiver. Chandra 
‘Sekhar Prosad Singh v. Hari Harendra Sahi... s 254 
Recognition of third person by grantor, effect of—Grantor and grantee, 
rights of, before Assam Land and Revenue Regulation came into force; see 
Exparte decree „a vr ane a Te ii agt 
Reference to arbitration, if revoked—Death of one party; sce Arbana e 360 
Re-formations on side of permanently settled estate—Suit for recovery of 
possession—Plaintiff to prove what lands were included within his estate at 





the time of Decennial Settlement; see Churland T zai pii 182 
Refund of fees—Court fees Act, sec 13—Suit, dismissal of, on preliminary 
ground—Appeal ‘allowed with costs’—Remand; see Decree, amendment of 658 
Registers giving details as to areas of villages and Government revenue 
thereon at the time of settlement—Public document; seg Contribution ... 191 
Regulation [ of 1886, sec 8 cl (b) ji Pe ie re 241 
Religious publications, extracts from, if and when protected; see Penal 
Code, sec 292. . or sae we ih isi 151 
——— work, publication of recognised, if and when an offence; 
see Penal Code, sec 292 TF si eee vas ISI 
Remand—Appellate Court, powers of—Old and new Code of Civil 
Procedure ; see Civil Procedure Code (1882), secs 43,44 ae 258 





———Party, addition of, in appellate Court—Civil Procedure Code 
(1908), O. r, R, ro—Proper party to suit--Durputnidar and Seputnidar; see 
Ejectment, suit for, by putnidar aie see ave ves 6 


—————, validity aof—Civil Procedure Code Sec. 562. 
Where the decision of the Court of first instance was not based on any 
preliminary ground and where the whole of the evidence had been taken and 
the conclusion of the Court related to the merits of the case, the appellate 
Court has no jurisdiction to set aside the decree under section 562 of the Code 
of Civil Procedure. Rani Dassiv Ashutosh Roy Chowdhury a 310 


Remedy—Amount improperly withdrawn—Partnership business; see 














Partnership, dissolution of ... aos vec ane ve 204 
Remuneration according to contract—Contract, failure of—Quantum 

meruit ; see Brokerage contract wi Te Sine we 40 
—— of T aa kk ; see Partnership, disso- 

lution of wee “a wa NY yii 204 
Rennell’s map—Condition of locality at Decennia Settlement ; see Chur- 

land va Y pii z eve see ‘ee 291 

an i ‘evidentiary value of ; see Churland one ine 281 
—~——_--—, if can be used for determining the boundaries of estates; 

see Churland e ine ous Sah eee ge 281 
Rent, a recurring obligation-—Limitation Act, Sch |, Art 130; see Rent, 

assessment of ... ei ven sve an T 104 

————abatement of—Diluvion—Abatement, plea of-—Burden of broof—Amainama, 


Where the tenants asserted an interchange of potta and kabuliat, it was incumbent 
on them to produce their gotta and to make out the plea of abatement on the ground 
of diluvion. 

An amalnama mentioned that settlement was granted for five years only, but 
there was a stipulation that there would be measurement of the jote and that a fresh 
settlement would be entered into on the basis of the area so ascertained, The 


$ 
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document also stated that potta and kabuliat had been exchanged. No papers contain- 
ing any proviso in the later agreements dealing with the question of diluvion were 
produced by the tenants ; 

Held, that the tenants were not entitled to any relief on the ground of 
diluvion. Maharaja Manindra Chandra Nandy v. Kashi: Chandra 
Bakshi ive ii se Si 501 
, abatement af—Dispossession by title paramount—Bengal Tenancy Act sec. 52, 

if exhaustive 

A claim for abatement of rent may be established otherwise than under section 52 
of the Bengal Tenancy Act. 

Section 52 of the Bengal Tenancy Act is not exhaustive. 

When a tenant has been dispossessed of a portion of the land comprised 
in the tenancy by a person claiming under a title paramount, he is entitled 
to a reduction of rent in the proportion of the area lost to the total area. Rani 





Dasi v Ashutosh Roy Chowdhury... 310 
———, apportionment of—-Inclusion of some land by iniae Contract, if 
void ; see Lease T us set UE g san 665 


w——, assessment of—Permission to excavate silted up tank—Rent, not fixed—Excava- 
tion at considerable expense-—License—License to effect improvement, if can be 
vevoked-——Hindu_shastra—Land, grant of, digging purpose—Sanad, a piece of 
evidence—Tank, what includes—Tank, enjoyment of, for how long—Expectation~—- 
Estoppel—Zemindar’s duty to maintain old tank—Resumption—Reversion-—Rent, 
a recurring obligation—Right to receive rent, if can be held adversely—Limitation 
Act Sch. I; Art 130. 

In 1850, the ancestor of the defendant applied to the predecessor of the plaintiff 
for being allowed to excavate an unclaimed silted up tank in the plaintiff's (Maha- 
raja’s) zemindari. “The tank was previously possessed by some one or other of the 
tenants. The permission was given by a Chiti bearing the plaintiff's ancestor's seal and 
the grantee was required to re-excavate the tank by employing earth-cutters, and the 
only restriction imposed was that the limits of the ancient tank were not to be exceeded. 
There was no provision for the payment of any rent presently or in future and nothing 
was said as to the duration of the grant, The ancestor of the defendant re-excavated 
the tank at a considerable expense and it was in the exclusive possession of the family 
of the defendant from father to son, and at the date of the suit, still supplied good - 
drinking water. It was never assessed with rent ; nor considered as a part of the rent- 
paying lands of the mehal. In the Survey and Satelenent record, the Settlement Officer 
recorded on the 21st November, 1894, the tank with its bank as jamas ‘not paying’ rent. 
The exclusive possession of the defendant continued as before and no action was taken 
by the plaintiff. In a suit brought on the 25th February, 1908, praying for recovery of 
possession of the tank with its bank, or in the alternative, for assessment of fair rent: 

Held, that as a Hindu Raja, presumably possessing all the instincts and traditions 
of a Hindu Raja, the ancestor of the plaintiff granted the land for the purpose of the 
re-excavation of theancient tank, He eould never have meant to grant a mere license, 
and a consistent course of conduct proved that this was so. 

Held also, that the defendant was entitled to hold the tank with its banks without 
payment of rent so long as the tank served the purpose for which the grant.was made. 

That when the predecessor of the plaintiff granted permission to the ancestor of 
the defendant to spend an indefinite amount of money for the re-construction of the 
bank, he encouraged and created an expectation in the grantee that he would be allowed 
to enjoy the improved property without any let or hindrance, and his heir, the plaintiff 

was equitably bound to give effect to such expectation, 


N. 
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So long as the tank continued to be a tank, no assertion of adverse title by the 
defendant could give the plaintiff a cause of action for resumption or assessment of rent, 

As the defendant relied upon his sanad as the root of his title and claimed rent-free 
title under the sanad and not by adverse pessession as an alternative source of title, his 
possession could not be used for any purpose other than that of explaining the grant on 
which he relied. 

Per Casperse $—It is the zemindar’s duty to maintain old tanks in their zemin- 
daries, 


It was valid to allow a tenant to spend money and re-excavate an Old tank, 

A licence to doa thing, to effect improvement, could not be revoked after the 
improvements had been carried out. 

The sanad was merely a piece of evidence shewing the intentions of the parties and 
the nature of the subject matter. If ithad been intended to assess the tank at some 
future date some apt and necessary provision would have been made among the terms of 
the document. If any rent had been previously paid for the tank, or any part of it, that 
fact also would have been mentioned. 

The word ‘tank’ included the banks which were necessary for the enjoyment of the 
water, 


Ifa person having a right to avoid a transaction on any legal ground, being aware 
of, and reasonably capable of enforcing, such right, manifests an intention to confirm the 
transaction, he cannot afterwards avoid it | 

When private owners in this country, in times past, granted lands for various public 
purposes, such lands are liable to resumption, when the particular purpose has been 
exhausted. In such cases, there is a reversion in the grantor. 

Obiter: As the obligation to pay rent is a recurring obligation, the landlord was 
not barred within the meaning of Art. 130, Schedule I of the Limitation Act. 

There cannot be any claim. to hold adversely in respect of a right to receive rent. 
That right is not a limited interest ; it is, in fact, the entire interest of the landlord. 

That as the tank was never dissociated from being a part of the revenue paying 
properties of the zemindar, question of limitation under Art. 130, Schedule 1, of the 
Limitation Act could not arise 

Per Chatterjee $¥—According to the Hindu Shastras, the grant of land for 
digging tanks, the digging of new tank and wells and the re-excavation of 
old ones, is extremely meritorious. Maharaja Birendra Kishore 

Manikya Bahadur v. Akram Ali sti gi “aw IQ4 


, assessment of —Tank-—Adverse possession—Limitation, 





The mere fact of the defendant and his predecessors having been in 
possession without payment of rent for over 12 years, is not sufficient for 


basing a valid title in bar of the plaintiff's suit. But where the settlement Ahatian 
shewed that the defendant claimed the land as rent-free and the plaintiff's 
agent denied the claim, there was a claim of ziskar (rent-free) title unqualified 
by reference to any document and a denial of the same by the plaintiff's 
agent. A hostile right was thus claimed to the knowledge of the plaintiff 
and a suit, brought more than 12 years after, would be barred. Waha- 
raja Birendra Kishore Manikya Eahadur v. Rosan ... 203 
, realisation of, by amicable arrangement—Share of land; see Rent, Suit 
for se nes rr aa ses eee ee 308 
—————, right to receive—Adverse claim ; see Rent, assessment of s + ati 104. 





m, Suit for—Land Registration Act Sec. 78—Land in possession of tenants 
comprised in & number of estates—Landlord interested in one of them. 
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esta J 

Section 78 of the Land Registration Act has no application to cases where the 
lands in possession of the tenants are comprised in a number of estates in one or 
more of which alone the landlord is interested. The proprietor mentioned in the 
section is the proprietor of the estate within the ambit of which the lands in possession 
of the tenants are comprised. 

Where, by amicable arrangement l among the owners of several 
estates, the plaintiff, who is interested in one of them, has, for many 
years past, collected a four annas share of the rent in respect of the lands 
comprised in that estate, heis not debarred by section 78 of the Land 
Registration Act from realising from the defendants, tenants, the said share 
of the rent payable in respect of the holdings occupied bythem. He cannot 
be made to realise from them a share of rent precisely proportionate to the 
share of the lands comprised in the estate of which he is the proprietor, 

Rakhal Das Addy v. Maharaja Bahadur Sir Pryodyut 
Coomar Tagore... e. aes wee 308 
, suit for—Rent accruing due between institution of suit and katon of 
sale—Tenant dying testate—Personal decree— Executor, personal liability of. 





The Plaintiff brought a suit for rent of a putni taluk for the period from Falgoon 
1310 to Baisak 1312 (corresponding to February 1904 to May 1906). A decree for rent 
was obtained in respect of the said property for the period ending with Magh 1310 In 
execution of that decree the property was sold on the roth April, 1905, and the sale 
was confirmed on the 12th May following (Baisak 1312). One of the tenants died in 
1897. He had made testamentary disposition of his property by which he had 
appointed executors to hold possession of his estate till the termination of the minority 
of his youngest grandson. At the time of institution of the suit, the minor had not 
attained majority. The estate was sometimes in the hands of a Receiver appointed by 
another Court in the course of a partition suit: 

Held, that as the property was sold, the landlord could obtain only a personal 
decree against the tenant entitled to possession of the property during the period for 
which the rent was claimed; that the Receiver was not a necessary party, as the 
plaintiff did not seek to sell any property in the hands of the Receiver. 

Held also, that the executor was personally liable, and the beneficiaries 
who would ultimately be entitled to the property if anything remained to be 
distributed were not personally liable for the rent. Maharaja of Burdwan 

v. Parbuty Charan Mukerji or T ae 458 
——-— suit—Proprietor, suit by—Estate vested in Receiver; see Review `. 339 
free title, claim of-—-Denial by landlord—Limitation ; see Rent, assess- 

ment of ne cer ara eee wee awe 203 
Representative—Evidence Act, sec. 115—Purchaser of a portion of non- 

transferable occupancy holding; see Occupancy holding, non-trans- 





ferable ... a ai SH wee 369 
Residence, long, within Court's IN if necessary ; see Provincial 
Insolvency Act, Sec 6 sub-sec. (2) as ia si sas 457 


Res judicata—Net assets upon which malikana was calculated, decision 
on—Mixed question of fact and law; see Malikana .. aes 684 
—, Suit to enforce a be DAT En to dien in former 
suit Kanan the parties. 
Where the suit was brought to enforce a document, which was held ina former 
suit to have no effectual binding power over the estate in question and not to affect 
it in any way as between the parties ; 
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Res judicata—(Contd.) 
Held, that the suit was barred by the rule of res judicata. Durga 
Prasad Lahiri Chowdhury v. Sashibala Debi ww. 180 
Tenant, suit by—Landlord, who is—Previous suit for rent— 
Defence, over-ruling of, on merit; see Declaratory suit bee ‘ie’ 653 
Restitution—Auction-sale, reversal of—Decree-holder, auction-purchaser—Civil 
Procedure Code Secs. 144, 151—~Inherent power to order restitution, 
A judgment-debtor, on reversal of an execution sale, is not only entitled to be 
restored to possession of the properties sold in execution but to a refund of the profits 
which have been or might have been collected by the decree-holder auction-purchaser 


during the period he was in possession. He is entitled to set off such mesne profits 
against the decretal amount. 








The principle upon which restitution is directed is that the Court will not permit 
an injustice to be done by reason of an erroneous order made by it ; when that erroneous 
order has been reversed, the Court will restore the parties to the position which they 
would otherwise have occupied, 

The power of a Court to grant restitution is not confined to cases covered 
by the provisions of section 144 of the Code. The power extends also to 
cases which do not come strictly within the section, because, irrespective of 
the section, the Court has an inherent power to order restitution. Beni 











Madho Singh v. Pran Singh ... so we 187 
principle of ; see Restitution be ba oes 187 
Resuniption—Land, grant of, for public purposes—Reversion; see Rent, 
assessment of ws. vie a ee aes ‘a 194 
meenuma Peormission to excavate silted up tank-—Rent not feed 
Adverse title; see Rent, assessment of ree 4 aes 104. 


Revenue nalas Cos anr defaulting—Fraud—Default when peeing for lease 
of co-owner’s property—Sutt to recover costs, maintainability-—-Deception by omis- 
siot—Stlence, when fraudulent, ` 
The defendant, who was a co-sharer of the plaintiffs, made wilful default in payment 

uf his share of the Government revenue during the pendency of negotiations with the 

plaintiffs for execution of a putni lease by them in respect of their share of the estatu 
in favour of the defendant. 

The estate was sold for arrears of revenue and was purchased by the defendant for a 
small sum in the enami of a third person; 

Held, that the conduct of the defendant was fraudulent: and the action brought by 
plaintiffs to recover from the defendant the costs incurred by them to set aside the sale 
on the ground of irregularity in the proceedings before the Revenue authorities, as also 
the sum paid by them as interest on the purchase money was maintainable, 

There may be cases in which there is deception by omission; but silence may be 
treated as deception only when there is a duty to speak. 


The defendant in the present case not only should not have made wilful 
defaultin the payment of his share of the Government revenue, but if 
default had been made in payment of Government revenue by any other 
co-sharer, he should have brought suchcircumstance to the notice of his 


intended lessor. Harendra al Roy v. Purna Chandra 
Chatterjee sb m 


ore tst ere 132 


payment to acrest— Liability, extent of—Assets at the time 
of Permanent settlement ; see Contribution 








se oat ete igt 


anemie emo Shure in default, exient of—Errenceus stppositiun—i hird persvn’s 
risht, sule of, validity of 
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Revenue sale—(Contd.) r: 


An act of the Collector, if without jurisdiction, cannot affect the title of the owner, 
Where the officers in the Collectorate, erroñeously supposed that the share 
in default was much -larger in extent than it really was, and under that impres- 
sion, exposed for sale the share of the plaintiffs in respect of which no default 
had been made, the sale was beyond the statutory authority vested in the’ 
Collector and could not prejudice their nents Ganga Pershad Sahu v. 
Irshad Ali Khan ...- zi ee sais ao. 54 


- 


-1 


Se, 





ninth day holiday—Court-fees Act Sec. 14, Sch I Arts. 4 and 5—Limitation 
Act Sec. s—General Clauses’ Act Sec. 10—General principle. 
An application for review of judgment presented on the ninetieth day as the 


, application for—Court-fee—A pplication a ai On ninetioth da y—Eig, ghty. 


previous day was Sunday, should be stamped with a fee leviable on the plaint or | 


memorandum of appeal. 

To such cases under the Court-fees Act, section 5 of the Limitation Act 
of 1877 has noapplication. Section 10 of the General Clauses Act being 
applicable only to Acts of the Governor-General in Council and Regulations 
made on or after the 14th January, 1887, is inapplicable to such cases. The 
general principle that a party may be taken to have done an act within the 
prescribed time, if he has done it on the first day the Court is open after the 
expiry of the holidays within which the prescribed time terminated, is inappli- 
cable in view of section 14 of the Court-Fees Act. Sayera Bibi v. Bhut 








Nath Haldar . eld ana whe aaa ene 505. 
NG , if can be granted in part; see Review... . TE ie .339 
EER award—Court’s power—Arbitrator's conclusion, soundness of; 
see Award e oy ue eas ga jaa 110 


m Tama in em Receiver, appointment af—Decree by person whose estate vested in 
Receiver, if valid— Court's duty—Order made under erroneously assumed state of 
circumstances—Court in dealing with review petitions, if restricted to grounds men- 
tioned in petition—Review, if can be granted in pari— Whole suit, if to be tried— 
Suit against dead person, tf competent—Suif, when instituted, 

A rent decree obtained by a landlord long after his estate passed to, the Reca 
is infructuous. The estate, inclusive of the cause of action in the rent suit, vested in 
the Receiver, and, thereafter the Receiver was the only person competent to prosecute 
the suit and to obtain a decree against the tenants. 


It is the plain duty of every Court to recall an order when it is apprised that the 


order has been made under an erroneously assumed state of circumstances essentially ` 


different from the true state of things. l 
A Court when it deals with an application Dea review of Maiei is not EAE 
to the grounds ntentioned in the application; the Court has wide powers and it is 
competent to the Judge dealing with an application for review to enlarge those grounds 
on oral application, if he is satisfied that there was a proper case on the merits for ‘so’ 
doing and granting the review. ° ; 
"An application for review of udgment may be granted in part. It depends upon 
the circumstances of each case, whether the whole-suit should be re-opened or rvhethe: it 
should be tried only in part. 
Obiter, A suit against a dead person is incompetent. It is considered 
as instituted on the day on which an application for substitulion of the 
heirs of the deceased is made. Bhubaneswari Koer v Ajodhya 


~ 


Singh T ges ote wea sa tet eee | 2#: 339 


¥ 
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Revision—High Court's power of—Expedience. 

High Court refused to interfere in revision merely on the ground of expe. 
dience. Rakimuddin Ahmed v. Naimualla_ ... 7 see 
, High Court’s power—Issue, decision of Ravetsal of issues 
by appellate Court ; see Civil Procedure Code, sec. 115 ve sts 
High Court's Power--Order assigning bond, passed without jurisdiction ; 
see Appeal ne eae ees ons ove 











oe 


——— Land, grant of, for public purposes; see Rent, assessment of a 


Rioting— Growing crop—Civit Court decree—Delivery of possession— Resistance, 


Persons, who actually grew the disputed crop and who were no parties either 
to the civil suit for possession which was decreed against their landlord, or to 
the delivery of possession of the land, were justified in claiming what they had 


grown and in resisting the action of the complainant when he went to take ` 


possession under the decree of the civil Court. Gajendra Ghorai v. 








Emperor ... a i si ise Si 

Road cess return—Absence of name—Tenants—Evidence ; see Evidence, 
admissibility of ... ae sah oon new or 
Rule granted on some points—No permission to renew application on other 
grounds ; see Fresh Rule, application for sas ses Ga 

, when not to be made absdlute—Astute and intelligent perversion of 
facts ; see Case, transfer of ... wT rc és 
Sale of claimant! s crop inspite of Ga DENENG for harvesting charge— 
Contract Act, sec 69,70 ; see Harvesting charge... one ii 
Sale of land—Agreement to re-sell on terms—Contract to build dwelling- 
house~~Vendor's successor failing to act ; see Specific performance “as 

of work or publication, when a criminal offence—Ulterior object ; see 
Penal Code, sec. 292 ver T si eT sis 


—-—, setting aside of—Defendent against whom no decree passed, if can 
apply‘ Judgment-debtor' ; see Bengal Tenancy Act, sec. 174, sub-sec. (1)... 





larger sum, effect of. 

The test to be applied in order to determine the exact interest which passes 
at asale in execution of a decree against a Hindu widow ora qualified proprie- 
tor is, whether the suit in which the sale was directed was one brought against 
the widow upon a cause of action personal to herself or one which affects the 
whole inheritance of the property in her hands. It might be an important 
element also to take into consideration the form of the suit and to determine 
whether the suit was framed so as.to include only a claim for a personal 
decree against a limited owner or to obtain a decree which would bind the entire 


inheritance. Trilochan Hazra v. Bakkeswar Ta ue ii 
—-—, when instituted—Plaint, return of, to be presented in proper Court; see 
Exparte decree `.. ee ve aT ve 


Sanction—Criminal Procedure Code, sec, 196—Grant of sanction by de facto 
Local Government——-Case cognizance of, by*de facto Sessions Judge—Party, 
if can collaterally question the legality of conviction; see De facto holder .., 





-—, if can be granted to an agent~~Landlord authorising his agent to 
obtain sanction——Landlord’s seal, counterfeiting of; see Using as genuine 
forged document wa es be ie ans 





~, Technical ground—Court's-duty. 
When a Court is invited to sanction: a prosecution, because an offence 
against public justice has been committed, the ends of justice should not be 


F 


775 


382 
104 


170 


what passes—-Test—Civil Procedure Code sec 258—Taking out execution gor 


599 
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Sanction—(Contd.) | 
allowed to be defeated on technical grounds. At the same time, ¢ ar sanétion aie 
should not .be lightly granted, merely because there is room for suspicion l 
that an offence may have been committed; the Court is bound to satisfy, itself 
that there is at least a prima facie case, ag that if a sanction is granted, there 
is atreasonable prospect of a successful termination of the prosecution About*té * TA 
be instituted. Mathura Sahu v. Damri Ram ... sn in aay 
— , validity of—-Granting of sanction by Judge's ` successor ih “occ: RTE ie 
see Using as genuine forged document . ie sae tt: ce ORE ROD 
—-—, validity af—-Persous not described as members of revolutionary Society 
Ss Bayon to be prosecuted sufficiently stated Page hal Saget 
Where the persons to be prosecuted were named and the sections under” 
which they were alleged to have committed offences as also the period of their. 
activity were specified, the mere circumstance that those persons were not -« 
described as members of the revolutionary society, the existence whereof was... , > 
sought to be established at the trial, did not affect the validity of the sanction... 
Pulin Behari v. King Emperor me $ M, 
Sapinda.—Mitakshara—Affinity—Sapinda relation how arises ; see Hindu” Nak 








boiin aii 





Law—Stridhan, succession to . sin ae Me $83 
—~-—-——, relation haw arises ; see Hindu iae Sidan succession ta iia Ka 33 ; 
Second adoption- Authority to adopt—Words limiting PENN i “see. i 

. Adoption We oes ous ne ` 97 


—appeal—Bengal Tenancy Act See. 153—-Suit valued at Tee thair RE 1064 
Prayer for other relief. 
Semble; . Whether an appeal lies under section 183 of the Bengal Tenancy 
Act ina suit for rent valued at Rs 99 with a prayer for further and other relief 
and when the lower appellate Court passed a decree for rent together 
with interest which made the decree amount to more than Rs. 100. Bibu 


~ + 


Sant. Nitai Charan Das -: ia aay eee ariy 
appeal—High Court's power of interference—Erroneous reason as ', 


to applicability of section 90 of the Evidence Act; see Evidence, admissi-- , 


bility of oon . wad + oe i i wae 7 
-= Revenue officer’ S donec ita Nagpur Tenancy Act, 





e . 
s- 3 4 








Sec, £7; $ see Appeal Fri ist ie ee e 4S 
marriage, if void—Mahomedan woman-~ Marriage during prior hus- . 
band's life-time—/ddut ;-sce Bigamy ...- < ove . , 263 


Secondary evidence—Certified copy of Pa EE order for, 
of document—Witness, not a party, not producing-—Issue of warrant, order 

for, dismissal of -Non-payment of process fee--Evidence Act, sec. 130; see 

Evidence, admissibility of mis jt i w sits rere 
Security for good behaviour—Criménal Procedure Code, Ea 10 9 ~Concealment 

—-Previous connection with criminal conspiraty-—0Ostensible means of subsistence. | 

Section 109, clause (a) Of the Code of Criminal Procedure must be read together 
and the object of the concealment must be with a view to committing some offence. 

The fact that a person had previously been connected with any criminal conspiracy 
or might still be in correspondence with any criminal outside the jurisdiction would 
not be relevant in a case under section 109 of the Code of Criminal Procedure. Tt would 
properly form the basis of a substantive proceeding under section 110. ara i 


As long as a young man, out of employment, is staying in his father’s house and 
that father is a man of substance, able, if necessary, to support him, he cannot. be said 
to be without ostensible means of subsistence, ; oa 


me ie ee an 
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Security for good behaviour—/Contui.) ace 
The whole object of cl. (2) of saction 109 is to enable Magistrates to take 
action against suspicious looking strangérs within their jurisdiction. Satish Chun- 








der Sarkar v. Emperor ie bed ais 6 396 
Servant, “wrongful act of--Express authorisation—Criminal liability ; ; see 
. Master, liability of tee aa ce ve ii 401 
Servant’s act, when hinds the master : see M tee liability of. T l a 401 
Set-0ff—Judgment-debtor's right— Auction-sale, setting aside of—Mesne pro- 
_y: fits and, decretal amount; see Restitution 1 A ea 187 | 
Settlement, acceptance of, from Government, effect of —Estoppel ; see Chur- ; 
land ... en Se e ee vee ses 281 
holder, status of—Ijaradar settling purchased ovcupancy hold- 
ing Nana see Ejectment , se, hg ‘ae ue “S647 
Share, in défault, extent of—Erroneous supposition—Third person’s right, E 
sale of, validity; see Revenue sale eee - “a yes ie ve 54 
Sheikh—Ansaris of Pathan tribe of Punjab M&homedan—Ancestral property, 
gift of; ‘by sonless father to daughter—Custom ; see ‘Possession, suit for as = -£72 7 


Silence, when fraudulent—Default of co-sharer when negotiating for- lease 
of co-owner's property—Revenue Sale, setting aside of—Suit to recover r 
_ costs; “see Revenue sal: o NT EA Mi RA 132 
Small Cause Courts Act—$ urisdiction—Money extorted by way of bribe, suit for. 

A suit for recovery of a sum from the defendants, being the amount of ` 

a bribe extorted by them from the plaintiff to induce them not to do certain 

acts, is cognisable by the Court of Small’ Cause 5. Bakimuddin Ahmed 
v. Naimulla — vee Tere Fk 1. 


> 


Son’s liability to pay judgment-debt ; see Father’ s debt ae we 295 

Specific performance of contract—Mi inor —Manager of minor's estate or 
guardian of minor, power of, to bind the. minor or méinor’s estate’ by d contract to 
purchase. immovable property—Minor's right to enforce specific perfor mance of 
such a contract—Mutuatity. 

It is not within the competence of a manager of a minor's estate or within the 
‘competence of a guardian of a minor to bind the minor or the minor's estate by a 
contrac: for the-purchase of immovable property. A ; l 

~ Where an agreement for the purchase and sale of immovable property was made 

-by the manager of the minor’s estate, intended to bind the minor, or the minor's estate, 
and the “purchase was an advantageous one for the minor, there was no mutuality 
in the cotitract as the.minor was. not bound by it; and the minor on attaining. niajority 
coud not obtain specific performance of the contract.. 

“Thère'is difference between the position and powers 6f. a. manager -and. - 
those of a guardian. Wir. i a v. Fakhruddin Mahomed 
SS ~ Chowdhuri a ee ve ore. 76 

= — Contract tu build Pee ee of lund— Vendor’ S successor 
failing g to act—Ekrarnama, construction of—Indian contracts, construction of. 

' ‘The coiitracts of the ~ people of India shuould- be liberally’ construed. The furm, of 
expression, thè literal sense, is nol to be su much regarded’as the real meaning, of the 
parties which the traûsaction discloses. i : ‘ 

“A cetlain property was gold by the mother of the plaintiff do the father ol. the ` 
defendant, a near relation. On the same date, the purchaser ‘entered into an agreement 
tu re-sell the property to the plaintiff on the following terms: “I do therefure hereby 





«~ & 


778. THE CALCUTTA LAW JOURNAL. 


Specific performance—/(Contd.) ko oai 


ka 


execute this ekrar and agree that if you erecta family dwelling-house on the said lane 
within 10 years from this day, then I would execute a deed of absolutesale in your 
favour in respect of the said land etc., on receiving from you the said consideration... 


And I, my heirs or representatives in succession shall never be competent to raise any’ 
objection to the same, and, if we do so, then you shall be competent, by depositing in -the 
proper Court the said consideration money to get a kobala executed. through ' 


the Court and take possession of the said land." Within the 10 years, the plaintiff 


endeavoured to secure the benefit of that contract, but his endeavours were resisted by : 


the defendant : 


Held, that the condition of building a dwelling-house was one which requir- 
ed the concurrence of the vendor or his successors; that when the vendor's 
successors failed to act up to that common agreement, the condition of 
building was made impossible of performance by them and that the case fell 
within the latter part of the contract which described the relations of the 
parties, in case an objection was made to the performance of the contract by 


the vendor. That asthe consideration money was deposited in Court, the - 


plaintiff was entitled to a decree for specific performance of the contract of 


sale, Narain Chandra Mukerjee v Mohendra Nath Mukerjee 


Specific Relief Act, sec 9—~Decree in suit for possession—Title; see Evidence | 





~ sec 42—Tenant, subsequent suit by—Landlord, who is 





—Suit for rent—Defence overruling of, on merit; see Declaratory suit ++ - 


a ne es arana ra mana — y sec. 45 (c)—-Mandamus against public officer; see 
Calcutta Municipal Act, Sch. IM, R.8 e die is 
Statement by third party as to right, admissibility of— Plaintiff's bior 
Boundary of land demised—Defendant no party to lease; see Evidence, admi- 
sibility of — - ons ve sa sab isa a. 


7 


Statute employing broad and onaren language descriptive of general nature 


of offence—Complaint, what to contain 
lf the statute employs broad and comprehensive language descriptive of the- 
general nature of the offence denounced, the complaint should embody a 
particular statement of the facts and circumstances. Pulin Behary Das. 
v. King-Emperor _s.. sai "T eP R 
Stay of proceedings, order for—Ad interim stay—Proceedings, GANGGA 
of, in disregard of order—Order passed after communitcatlon; if.. valid ; 








see Contempt of authority of High Court son sih TO as 
Stridhan—Widow's savings; see Hindu Law—Stridhan a ee 
Sub-lease of homestead portion of holding—Tenancy, incidents of, governed 
by what Jaw; ses Ejectment ok oi iia 
Submission ay parties, effect of—Agreement to alec to arbitration. of oie 
person—Insertion of name of second person; see Arbitration ... san 
Succession—Share given to mother on partition; see Hindu Law—Parti- 
tition bee pi ee Ges iis 
= Shia law-~Childless widow ; see Muhammadan Law Siac. 
int amen tO Kunjpura estate; see Nunjpura estate ses Jer 








e 


352 - 
Certificate Act, Sec. 4—Debs, share of—Dower debt—IHusband’sy E 


share y if extinguished—Certificate, if necesstry—Certificate, grant of, nature of. 


A grant of a succession certificate does not constitute proof of debt, nor does it 


determine the frame of a suit in which the claini has to be enforced. The certificate 
only renders unnecessary the trial of the question, whether the claimant is cntitled.to pY 


my = + 


Pi 


maintain it as the representative of the deceased ; NANANG 


` 

kak. o zij- + 
to mia De . 
+ 
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Succession Certificate Act—/(Contd.) Co 
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A died leaving her husband, an infant son and mother as her heirs and also a 
deterred dower'debt. The mother applied for a certificate of a portion of the debt 


realisable by her, relinquishing the remainder. 
Held, that she was entitled to take out certificate. 


A certificate could not, in such a case, be granted for the whole of the dower debt. 


Obiter: That in respect of the husband's share the debt was extinguished. 
Quere: Whether a succession certificate was necessary in a case of this 
description. . Mahomed Abul Hossein v. Sharifan 


Suit by Hindu or Mahomedan reversioner for possession after death of Hindu 
or Mahomedan widow—Limitation Act, Sch. II. Articles 118, 141—Omission 
to sue for declaration of invalidity of alleged adoption; see Possession, 
suit for aoe tas ate eee e224 zat 





claiming’ a share in mortgage decree with other properties~~Civil 
Procedure Code (1882), Sec. 44—Suit for recovery of immovable property 
—Suit to obtain declaration of title to immovable property ;.see Civil 





Procedure Code (1882), secs. 43,44 a i =” see 
——-—for amending. Judgment and PN isis in Jata ment; see Suit 
maintainability of + -sa | ia fas? ea fi 
: ‘or damages for wrongfully withholding payment of alias ana: 
tion—Limitation Act (1877) Sch. I. Aite. 115, 116—Period from which 
limitation runs; see Malikana : “ rer i 

--——-for money extorted 7 way of obee see Small Cause 
Court vee s oh 


eat 


for recovery of possession of Chaand Redoran on site of 
plaintiff’s permanently settled estate—Plaintiff to prove what lands were 
included within his estate at the time of Decennial Settlement; see Chur- 
land eas ae aot ses aas 





544 sad 


maintainability—-Suit for amending judgment and decree—Previous 
of competent jurisdiction, 





A suit is not maintainable in a civil Court for amending the judgment and 
decree previously passed in a suit bétween the same parties by another 
civil Court of competent jurisdiction, on the ground that a mistake had been 
made by the Judge of the previous Court in his judgment and decree. 


Bhondi Singh v. Dowlat Roy 








nature of—True scope of suit; see Declaratory suit sa ves 
pending, meaning of—Appeal Court ee for further procedure ; 
see Limitation Act (1908), sec. 31 pis ski 


— 





to enforce document—Adjudication in former suit ; see Rejsudicata ies 
to recover costs, maintainability—Revenue sale, setting aside of— 
Fraud—-Default of co-sharer, when negotiating for lease of co-owner's 


property—Deception by omission—Silence, when fraudulent; see Revenue 














sale ... bis T wee aes a yea 

to recover possessiun—Adoption challenged as aiad enoa Act, 

Sch. I], Arts 118, 141; see Limitation oe ne ace 
Tank, old, maintenance of—Zemindar’s duty , see Rent, assessment of’ wal 
= y permission to excavate silted up—Rent: not fixed——Excavation at 
considerable expense ; see Rent, assessment of nee oy dia 

a What includes ; see Rent, assessment of ` ee? re i 
Tenancy; nature vf—Mixed question of Jaw and fact ; see Bjectment wee 
Tenant, dispussession of, by title paramount; see Rent, abatement of’ as 


384 


281 
Court 


675 
653 


466 | 
180 


132 


97 
194 


194 
194 
228 
410 
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Rae” Rootes 5 3 
Tenant—(Cyid.) Fo OER Leia 
=a, SUIE by-—Landlord, who is—Suit for rent—Defence, over-ruling ao oo ; 
“On KANG baer Relief Act, sec. 42; see Declaratory suit oo... ee 633 
suit by—Landlord, who is—Interpleader suit ; see Declaratory, suit, are 653 
Thak and survey maps—State of things at Permanent Settlement— e 
Presumption; see Chur Jand.. ine eens mire 
“The immediate demand Penalty, viel. to be- observed—-Nonr er 
observance, effect.of ; see Pre-emption, right of e | oe get „483, 
Thumb impression- -Evidence Act See. 132-~' Asking question.’ . . a, ; ues 


‘Taking a thumb impression, which is merely observe a characteristic feature of 
a man’s body, is not equivalent to asking a question within the meaning of “section 132 
ofthe Evidence Act. That section applies to questions asked in the Court of the trial. 
The proviso ta section 132 of the. Evidence Act does not apply unless the ~ = a 
witness objects to answer a question. Tanoo Milah v. King-Emperor ure 399 
Time, computation of —Beneft-—Detriment ; see Limitation Da a od, 2Q- 
exclusion of—‘Prosecuting another civil proceeding -Limitation Act i 
sec, I4, sub-sec. (2)—Time taken in obtaining. certified copies, Of. oys; 








judgment and order of dismissal—Appeal; see Exclusion of time .. —- we«- 100 

, if essence of contract—Equity, rule of-Contract-Act, sec. 554- see -zenye 
Brokerage contract a ny M AN E C E 

Title by. adverse possession, how proved; see. Chur na 55, afi a go ol 





unknown at the time of institution of previous suit—Omitting to-sue.or - , 
intentionally relinquishing claim in respect of properties; see. Civil Proce- soa 
dure Code (1882), secs 43,44 - san oes wae RA £258 
snit—Bengal Tenancy Act Sec. 40, scope of— Apbeat—Order under et. 149) 

Sub-sec'(3)—Bengal Tenancy Act Sec. 153. DANA 

Section 149 of.the Bengal .Tenancy Act was TEN for the ‘purpose of 
protecting.a tenant against the harassment of litigation consequent on rival claims of 
title to the reversion on the tenant's interest., The section affords a very simple and 

expeditious machinery. 

Sub-section (3) of section 149 of the Bengal Tenancy Act. contemplates a ‘shit 
which. culminates notin a decree, but in an order of a limited kind, an order restrain- 
ing payment out of the money. It is, therefore, an order not finally. “decisive of the 
substantial rights of the parties, but providing a machinery for the purpose of, 
carrying out the scheme whereby it is sought to relieve a tenant from, harassment. ; 

If a third person desires to retain the benefits which the procedure of sakan 149 
of the Bengal Tenancy Act would secure to him, then he must keep his, claim within, 
the terms of this section and be content with an order, : 

Semble—An appeal does not seem to lie under section, 153 of the ‘Bengal ` be 
Tenancy Act, against an order under section 140. Tirth abasi, Singh | KA a KA 
Purna Chandra Nag D = 

Trausferee of non- transferable occupancy a E “ot décretal ` 





amount--Bengal Tenancy Act, sec. 170 cl, (3) j see. Auction sale,” Setting “ wee 

aside of Sue see ad ‘ see + 3488 
Transfer of Property Act, sec. So T T if can take dction fot 
himself—Defendunt, if can raise a plea of vuidable sule, : 


A judyinent-ereditor may have a declaration thal a conveyance by a PE 
debtor was void as against his own claim, without making other crediturs:parties to the suit 

tt is competent for the defendant who is the only creditor. and who has, 
already obtained. judgment and.taken vut execution to raise a plea under , , es 
section 93 of the:‘Transfer of Property Act, of voidable -sale,. by way -yf s -a 


defence. Abdul Kadir v Ali Mia oer ote sor 649 


LAN 


ee hd 
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Transfer of = Act—(Conid) 
sec. 90, decree under, when to be passed ; see. Malikana+s-7:684, 


i see. go> Sale of mortgaged property by mortgagor—Purchaser's 
personal liability to mortgagee under an Wana Eg, with hris vendor to pay 


ka we 

















“anor igage- debt. 

_ A mortgagée;‘who is no‘party to the sale, cannot enforce against: a purchaser 
ofthe mortgaged property an undertaking that he entered into with his. 
vendor, thé” nidrtgagor to pay the mortgage debt, and the purchaser, is not :.. + 
a:person from whom the balance is legally recoverable under section goof :. 
the ee of Property: "Act. Jamna Das v. Pandit Ramantayr.--.- ~ 

Pande” n aa 4 ma «68 
sec. 105, if introduced any dhada on the old law on .the 


= « 
= 


+ 

















S “Sibjeré see: Lease saa ' 3665 
—.ti_-__—~see, cop Raised habuliat executed P lessee And : 
“accepted By lessor; «see. Lease: `- -uuo we -663 

Tree, improperly cut and appropriated, value ` aeto; sharer [ada suit 
by—Bengal Tenancy Act, sec. 189; see Damages, suitfor . ... ves 225 

Umpire, no‘ provision for appoinimeni of—Submission to arbitration, if bad ; 
` ‘see Arbitration...” Cee? TT. “aga ae “ae 360 

Under-raiyat—ljaradar sailing eae occupancy holding—Sottie. 
> ment—holder, status of ; see Ejectment wah Sisk ar wee S049 
= -—— Lease for ọ years—Fresh lease on expiry of term; ;.” 
stipulation for, if valid ; see- Bengal ‘Tenancy Act,sec. 85. nee one 122 


User of dotument—Document initialled by. Megistrate and handed over to 
’- Muktear for the purpose of being used in a case—Penal Code, set 471 ee 
` Using as genuiue forged document: e ~.a ` gah ae 509 
Using as gennine forged document—Indian Penal Code. Sec. pi EWA if can 
be granted to an dgent—Sanction, grant of, by successor in afice—Document, 
filing of, Tf user. i 
"A latidlord, ‘whose seal was counterfeited, is entitled td authorize his agent'to 
obtain sanction to prosecute and to prosecute in respect of the wrong which was done 
to him i in counterfeiting his seal. It is not needed that the sanction should be granted 
to a person who was one of the parties to the case in which the receipt was’ produced. 
A’ sanction is valid if granted by the successor in office of the ‘Judge or Magistrate 
before whom the offence was committed. i ; ae 
A document, after being tendered to the witness, was intialled by the‘ trying 
Magistrateand placed on the record by him ‘after having been handed to the’ Muktear 
by a person for the purpose of being used in the case. i i 
Held, that this was a sufficient user within the meaning of section 471 of 


the idien ‘Penal Code. Rati Jha v. King-Emperor aa “509 
Vendors Wot ‘performing their part’ of contract—Vendee if to ae his 

" part——Earnest money, refund of; see Agreement to sell © © ua - ade 410 
Viramitroday,, Chap V. Part II; Sec g—‘Nearest relations of the parents,” m 
-- meaning of ; see ‘Hindu Law—Stridhan; succession to ai ae 23 


Valuation—Calcutta Municipal Sec, 162—Small Cause Court's jurisd ietious~La ud, 
how to be assessed. l 


` Tri 'appeals preferred under section 162 of the Calcutta Municipal Act; ‘it 
is ‘competent to the Small Cause Court Judge to deal with the question of» 
valuation and tHat question alone. As~to the manner inwhich land-is to’ be: 
assessed after the valuation has- been - ‘settled, whether it is or is not to be 
assessed as vacant-land, is a. question entirely beyond the jurisdiction of the - - 


Taa 
~ 3 ‘ a 


kal Wah 


$ 
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Valuation—(Contd,) 
„ Small Cause Court Judge. Corporation of Calcutta». Peary Mohan 
~ Roy vee we z a se & Sy, eo 
‘Vyavaharika’ meaning of; see Father's debt... ats a 228 


Warrant, execution of, resisting—Criminal Procedure Code’ sec go—lIssuing of 
warrant in first instance, if illegal—-Penal Code, see 225B—Reasons for issuing 
warrant, recording of—form for warrant, adoption of stereotyped, if sufficient. 
The issuing of a warrant in the first instance, instead of a summons, for the arrest 

of a witness, when no reasons are recorded by the Court issuing the warrant. is, in 

view of the provisions of section go.of the Criminal Procedure Code, illegal. 

Section go of the Criminal Procedure Code requires that the Court should record 
its reasonsin writing for issuing a warrant; the adoption of a stereotyped printed 
form is not a sufficient compliance with the imperative language of the section; the 
printed form may be intended for the informations of the person whom it is sought 
to arrest. 7 

The issue of the warrant being illegal, the conviction for offering resistance 
to the execution of the warrant is illegal. Sukheswar Phukan v. 

Emperor Da i or ide a fag 186 
issuing of, in first instance, if iega Reasons for issuing 
warrant, recording of—Form for warrant, adoption of stereotyped, if 

sufficient ; see Warrant, execution of, resisting ve ir Sy 186 
Week—Day of date-—~Exclusive or inclusive ; see Limitation es as 120 
Wharfage—Judian Railways Act see 47—General rules made by Railway Company 

Rules adopted by a Railway Company, though not originally prepared by it, 
would come within the description of ‘ general’ rules referred to in section 47 of 
the Indian Railways Act, and. the rules sa adopted, if then sanctioned by the 
‘Governor-General in Council and published in the Gazette of India would 
satisfy the requirements of the section. Bengal Nagpur Railway Com- 





ee 











pany Ld. v. Rampratap Ghaneswam Dass ahi 215 
Widow's agent, possession of, if her possession; see Hindu (wes 
Stridhan sen ii ge wee in yss 12 
Widow's manager, if bound to render accounts of profits in the hands of 
widow—Accounts, suit for; see Hindu Law—Stridhan ie de 12 
nam Savings : see Hindu Law—Stridhan ai ve ag I 9 
————- Savings—Non-disposal, effect of ; see Hindu Law-—Stridhan i 12 
cece Savings+-No action, while in Pp ; see Hindu 
Law-—Stridhan ... me ws 12 
Witness, tendering ran ene pean KEN of; see Abieta e 360 
Written statement—Inconsistent defences in ajina, if allowed; see 
. Amendment te aes vee eve ses wee 439 
~ -—_--— reception kk esih and ministerial acts—Arbitra- 
tor's power; see Arbitration ... cas aa 360 
Wrong done to persons jointly—Who can be olaintif: see Damages, suit 
for ow sas Set om Ks sái ia 225 
ene SY memean 
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Page 45, Foot Note (8)—For “ (1899) 3 clxxviil,” Read “3 C., W.N. 
clxxvili”’ 

Page 87, L. 35~—-For “ Section 89,” Read “ Rule 8g.” 

Page 223, Foot Note (15)—For “ (1904) I. L. R. 23 Cale. 51,” Read 
Mile donde 82 Caleyh 1 Pi 

Page 263, J. 41—For “Satyendra,” Read ‘ Satindra. ” 
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Bengal Tenancy Act—(Contd.) 

aaa, sec 22, sub-sec (3)~Ijarador, purchase by—Hald- 
ing, if extinguished Bae nea oes 

Barden of proof—Benami—Vendor's O ak E TA 

— Customary right, acquisition of ‘as vi 

Civil Procedure Code, (1882), sec 30-—Declaratory suit—Right to biri 
dead Ea sue Bes = ves ah 

Tamam ama ——_— ——, (1908). O 21, R Na Ka 

Contributory El aga NGE Denik D AGA ES sah adi 

Customary right, acquisition of—Limitation—Burden of Snot 











Damapes—Contributory negligence—Accident a . sa a 
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Declaratory suit—Right to bury dead—-Civil Procedure Code (1882), 
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Evidence Act, Sec. 116—Damages for use and i E 
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' SHORT NOTES. 





Damages for use and ocoupation—Licensor and Licenseo—~Estoppel-—~ Evidence Act CIVIL. 
; (Z of 1872), Seo. 116. nae 
Rule obtained by the Plaintiff. 1911. 
Suit for damages for use and occupation, November, 24, 


The plaintiff sued the defendant, her husband’s brother, for damages for use and mpe 
occupation of a portion of the plaintiff's house, on the allegation that the defendant  Dukhimani 
entered [nto possession by the plaintiffs leave and license. The suit was dismissed as 2 its 
the defendant's occupation was found to be permissive on the ground of relationship. Tulsi Obaran. 
The plaintiff then served a notice on the defendant asking him to quit the premises or Civil Rule 
to pay rent or damages, The defendant did not comply, and this suit was brought for No, 3676 of 
damages for use and occupation for a subsequent period. The Small Cause Court 1911, 
Judge held that in a suit like this, the defendant was entitled to plead justertie, and he Ea 
dismissed the suit on the ground that the plaintiffs husband having sold away his 
share in the house to a third party, though long before the defendant’s ocoupation, the 
title to the property vested in the purchaser and the plaintiff had no title to maintain 
the suit, The plaintif obtained this Rule under Sec. 25 of the Provincial Small Oause 
Courts Act: 

Held (Jenkins O. J. and N. Chatterjee J.), that having regard to Seo, 116 of the f 
Evidence Act, the defendant cannot be permitted to deny that the plaintiff had a title 
to the possession of the house at a time when the license was given to enter into 
possession, and in the circumstances, a suit for damages for use and occupation would 
lie. 

Babus Jnansndranath Bose and Sitaram Banerjee for the Petitioner, 


Babu Mohini Mohan Chatterjee for the Opposite Party. 
Rule made absolute. 


Suit decreed with costs. 


Debt—Decree for mesne profits against grandfather and father-—Interest-—Deoree- Orvin 
holder's remedy.— Mitakshara School. ' 


Appeal by the Judgment-debtor, 1911. 

The respondent obtained a deoree for possession of land, with mesne profits, costs —— 
and interest, against the father and grandfather of the appellant, The mesne profits December. 14, 
were subsequently ascertained and decreed against the father and the grandfather Rande R 


both of whom were now dead, Execution was taken out against the appellant : D 
Hela (Coxe and N. Ohatterjee, JJ), that although under the Hindu Law a Gopi Koeri. 
grandson might not be liable for iuterest on debts due by the grandfather, the point Mis. An 
did not arise in the present oase, and the decree-holder was entitled to interest, as the Nog 16) D, 
decren was both against the father and the grandfather, 279 of 1908, 
. The decree-holder was entitled to execute the deoree against the joint ancestral = 
family property and not simply against the share of the father and grandfather, 
Babus -Umakali Mukerjee and Gones Dutt Singh for the Appellant, 


Babu Kulwant Sahai for the Respondent. _ 
Appeals dismissed, 
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Homestead land—LEjectment—Bengal Zenanoy Act, applicability of, 

Appeal by the Plaintiffs, 

Suit for ejectment. 

A homestead land of A, a raiyat, was purchased by B, another raiyat and was 
held by him apart from his homestead and his holding ; 

Held (Oarnduff, J.), that the law applicable was the panes Tenancy Act and not 
__ the Transfer of Property Act. 

10 W. N, clewi explained. 

S. A. 1078 of 1892 (unreported) followed. 

Babu Narendra Kumar Basu for the Appellant, 


Hr, N. O. Bordalo for the Respondent. : a 
' Appeal dismissed. 





Civil Procedure Code ( Act V of 1908), O. 21 R, 2—Adjustment—LEstoppel. | 

Appeal by the Judgment-debtor. 

Am instalment decree contained the following provisions :— 

Instalments were to be paid twice a year, and that if a certain estate A was sold 
out of Court at an adequate price, the sale proceeds should be paid to the decree- 
holder and credited against the decretal amount. Two instalments due in a certain 
year were not paid in full: ` 

Held (Ooxe and N. Chatterjee, JJ.) that the meaning of the parties was, 
that if two instalments were not paid in full, that is to say, if any portion of those two, 
instalments remained unpaid, the decree-holder would be entitled to execute his 
decree, 

The deoree-holder took out execution against all the properties covered by the 
decree and for the whole balance due to him. The judgment-debtor made no objection ; 


‘but he asked that property A only might be sold, This request was agreed to by the 


decree-holder. A was sold and the sale proceeds were credited against the decretal 
amount. The decree-holder then took out execution against the remaining - property 
for the balance of the decretal amount. The judgment-debtor put in objection to tbe 
effect that it was:arranged between the parties subsequent to the compromise decree 
and at the time of the previous execution that he should make two defaults in order to 
give the decree-holder an opportunity of executing his decree, so that property A, 
instead of being sold out of Court, according to the paneer in the compromise, 
should be sold in execution ; 

Held, that an arrańgement of this kind was an aia of the decree in part 
to the satisfaction of the decree-holder within the meaning of O. 21 R. 2 of the Code of 
Civil Procedure, As the parties did not certify it, it could not be recognised by the 
execution Court, ii : 

Quære, whether a mere agreement to grant time would be an adjustment within 
the meaning of O. 21 R. 2 of the Code of Civil Procedure. 

- There could be no question of estoppel against the precise terms of a provision of 
the Code. 

Babus Ram Chandra aan and Karunamoy Bose for the Appellant. 


Babu Sasi Sekhar ee for ue Respondent, 
: Appeal dismissed, 


Bengal Tenaney Act (VIII rof 1885 J, See. 22 k 2 J—Non-ts ‘ansferable jotes. 

Appeal by Defendant No. 3. 6 

Held (Carnduff, J.) When a co-sharer landlord purchases a non-transferable 
occupancy holding, he acquires no interest in the holding by his purchase and cannot 
avail himself of the provisions of Sec. 22(2) of the Bengal Tenancy Act, i 

I. L. R. 87 Cale. 413 followed. 

Moulavi Nuruddin Ahmed for the Appellant. 

Babu Provash Chunder Mitter for the Respondent, 

- Appeal dismissed, 
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Statutory Law of Administration by SusBARAMA SASTRI, B. A 
B.L, Law Printing HOUSE, MADRAS, 1911, Rs. 2. Mr, Sastri is the 
author of a well-known book on the Mahomedan Law of Inheritance, 
He has now prepared a useful guide to the Statutory Law of Adminis- 
tration to the estate of deceased persons in this country. This is to be 
found embodied in ten Acts of the Legislature. The substance is 
stated clearly and concisely so as to convey an intelligible idea of the 
questions which arise as to the disposition of the property of a deceased 
person. Reference is also made to the procedure applicable to cases of 
this description, and the.rules of limitation applicable thereto are also 
set out, The work which is published by the Law Printing House is 
neatly got up. 





The Court Fees Act by SURENDRA NATH Ray, B.L., CRANENBURGH 
Law PUBLISHING Press, CALCUTTA, 1911.—Babu Sireadia Nath Ray 
has. published annotated editions of important Acts which have been | 
well received by the profession. . His present venture indicates careful 
and creditable: work. The-decisions upon various sections of the 
Court Fees Act have been- collected and classified and their effect 
concisely and accurately stated. The edition will be of great use to 
the ‘practitioner and is sure to have a large circulation., 





Succession Certificate Act, 1889, Law PRINTING House, MADRAS, 
1911, Re, 1.—This is the first of a revised re-issue of the Lawyers’ 
Companion series which brought into prominence the name of the late 
Mr. Sanjiva Row. The work has been revised throughout and the. 
cases brought up to date. It is superfluous to state that the new 
edition is. indispensable to“all members of the profession. l 





Code of Criminal Procedure, 1898, by Bejoy Krisuna Boss, LILA 
PRINTING Works, CALCUTTA; 1911, Rs. 6.—The Criminal Procedure 
Code has been annotated so often and in so many forms that a new 
edition must justify its appearance by special features. We are glad to. 
be able to say that the book before us falls within this class, It is a 
handy volume which may be conveniently carried about and used in 
Court. At the same time the, notes are concise but full and well 
arranged.. Every case of any importance appears to have been duly: 
noted ; while by a suitable arrangement of type, the leading point in a. 
decision is made visible. “The work is obviously the production ofa. 
practical lawyer of considerable experience, and will be found extremely 
useful to all paeonet in our Criminal Courts. 


The Law Record, Vol. II. Part I, Law RECORD OFFICE, MYLAPORE, 
Mapras,—This publication ‘gives recent Statutes, Notes of decisions, 
sometimes full ‘Reports of cases and also Statutory Rules and Orders,: | 
The subscription is Rs, 12 a year. 
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Criminal Law and Procedure by A. M. WILSHERE, M. Aq LL.B. 
SECOND EDITION, SWEET AND MAXWELL, LD., Lonpon, 1911, 8s. We 
reviewed the first edition of this work in Vol. III. 60%. The 
appearance of the new edition amply justifies the high opinion we 
expressed of its merits on that occasion. The present edition shows 
considerable additions and the work has been throughout re-written. 
The character of the work as an essentially students’ book has not 
been ialtered, and the cases mentioned are intended to be read in the 
original Reports. We have no doubt that in its new form, the work 
will continue to be a favourite with students. 


Reduction of Share Capital by P. F. Simonson, M. A, 
E¥FiNGHAM Witson, Lonpon, 1r911.—This volume is an elaborate ` 
commentary on those sections of the Companies Act, 1908 which deal 
with the question of the reduction of the share capital of Joint Stock 
Companies, All the cases on the subject have been carefully collected 
and their substance set out under the sections of the statute, There 
is also a useful collection of Forms and Precedents and a good Index. 





The Indian Decisions (Old Series), Vol. II, by T. A. Venxsawmy 
Row, Law Printing HOUSE, Manpras, 1911—Rs. 10. We reviewed 
the first volume of this important series only so recently as the Ist 
December, 1911... The second volume is now before us and the 
publisher more than literally fulfils our hope that his scheme may 
unfalteringly be carried out. The present volume reproduces Taylor's | 
Reports, the three volumes of Taylor and Bell’s Reports and Gasper’s 
Reports. These Reports are all extremely rare, and a complete set, if 
available, would fetch a fancy price. The whole is now available for the 
modest sum of Rs, ro. Their importance can only be appreciated 
upon a first hand study of the judgments, and if we do so, we shall 
feel, at any rate, that judicial pronouncements have certainly not 
improved in quality during the last half a century- 


The Indian Reports, Vol IV—Law Printing House, MADRAS, 
1911—The earlier volumes of this series were reviewed at length in 
10 C. L. J. 85#. 11 C. L. J. 56%. and 12 C. L. J. 5%. In one sense the 
present concluding volume of the Privy Council series is the most 
valuable of all. It brings together the decisions not reported in 
Moore and also furnishes an elaborate Index to the whole series. The 
volumes are indispensable to every member of the profession who has 

„any pretension to efficiency as a lawyer. h 


The Indian Reports, Vol. V—Law PRINTING House, MADRAS, 
1911.—~This reproduces the first three volumes of the Agra High Court 
Reports which have been frequently reprinted before but never so 
handsomely and yet cheaply as-on the present occasion. The get up 
is-excellent and is worthy of the well-known Madras Press, 
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PRESENT: Lord Maénaghten, Lord Atkinson and Lord Robson. 


4 Special leave to appeal to His Majesty, application for, ea P.O, 
. Application for special leave by the Secretary of State for India i in Counoil. 
Proceedings under the Land Acquisition Act. 1911. 


Special leave to appeal to His Majesty was applied for against the decision ‘in 
British India Steam Navigation Co. v. Secretary of State for India (1) decided by 
Mookerjee and Sharfuddin JJ. The High Court (Mookerjee and Coxe JJ.) had refused Secretary of 


July, 27, 


rena 


leave to appeal [ Secretary of State w, British India Steam Navigation Co. (2).] “State for India 
The grounds on which special leave was asked for will appear from the arguments in saa 
of counsel, “The B. T. S, N. 
. Sir Erle Richards, K.O., and Mr. E. WU, Konstam (instructed by Messrs. Sander son, Oo, Ld, 
Adhin, Lee & Bddis) appeared for the Petitioner. and another, 
Mr, L, DeGruyther, K.C,, and Mr. Dunn (instructed by Messrs, Bur ton, Yeates and’ A 
. Application 
Hart) appeared for the Respondent. for Special 


Sir Erle Richards:—If your Lordships please, In this case I appear with my leave to 
learned friend, Mr. Konstam, for the appellant, who is nominally the Secretary of State appeal. 
for India, This is an application” for special leave to appeal from a decision of the kani 
High Court of Calcutta. Your Lordships will have observed that there are two cases, 

These two cases both depend on the same facts and have been treated throughout in the 
Courts. below in India together and [ am sure it will save your, Lordships time if I 
discuss the two together, An order has been made by the High Oourt in Oaloutta, 

. {Lord Maonaghten :—Have you any appeal from the Colleotor?] 

There was an appeal from the Qollector to the Land Acquisition Judge and we 
faised certain contentions Which we desire to have raised now. Thereupon the other 
side went up to the High Court of Calcutta and got a Rule to prevent the Land Acquisi- 
tion Judge from hearing us on these points, These points are vital to our case and they 
are points which involve a large amount of money, and, therefore, unless we get the 
order of the High Court of Calcutta set aside in both cases we cannot raise these points, 

The amount is large and the points ‘of law involved have never, as far as I know, yet been 
decided in India. 

_ [Lord Macnaghten :—On what ground did the High Court make the order 1] 
`- The High Court took a view on’ the oonstruction of the Land ‘Acquisition Act. I 
can state the point comparatively shortly, if I may. These oases arise out of the 
‘aoquisition of land for the extension of the docks at Calcutta, “It is a very large matter, 
In the British India case their claim is about £1,000,000; and in the Garden Reach 
Company's case it is 16 lacs of rupees. This was referred to the Collector in the 
ordinary course under the Land Acquisition Act (a8 your Lordships know that is the e 
usual procedure) and he made his award. We, both of us, put in written statements and 4 
the heard both parties for several days and then he made his award deciding for the 
British India, Company and the Garden Reach Company on certain points, but against 
“them on some’others,. Then the two plaintiffs, the Garden Reach Company and the 


(1) (1910) 12 0. L, J, 505, .. (2) (1911) 18 O. L, J, 90, 
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British India Company, gave notice of appeal as they were entitled to do under the Act 
to the Land Acquisition Judge who is the Court of Appeal under the Act, 

[Lord Macnaghten:—What is the Act?] 

It is Act I of 1894. The Collector had given an award which was a considered . 
judgment after hearing the arguments on both sides. He tabulated his award into” 


. items ; there were very large claims for loss of profits and go on, 


[Lord Macnaghten :—Which is the section with regard to appealing ?] . 

It is section 18. Under section 18 the two claimants required that the matter’ 
should be referred to the Court from the Collector. 

[Lord Macnaghten :—There is no objection to that, is there ?] 

Not the least. - What happened was this. They picked out certain items out of the 
total award as shown in the considered judgment of the Collector and appealed. We 
thereupon’ said : We are entitled, as you have this appeal, to raise our objections to other 
items on whioh he has decided against us, which I think was quite fair. Their point of 
law is this. They say the Act says you can entertain no appeal. The particular items 
to which objection has been taken by the olaimants involve a very large question 
because the Collector has decided against us on matters which we say are legally 
recoverable under this Statute to the extent of some six lacs of re pees.. What we ask is_ 
simply this, that when those appeals are before the Court of Appeal we shall be entitled- 


. to take our objection to the items on which he has decided against us. When we got 
“before the Land Acquisition Judge and we raised this point and said we are prepared to’ 
; fight them on both itéms to which they have taken objection, ‘but there are other items 


on which-the decision is against us and we desire to fight them upon those go long ag 
we did not reduce it below the statutory limit, Thereupon they went to the High Court 
and got.the Rule preventing the Land Acquisition Judge from considering anythiug not 
specified in their notice of appeal. That is a point which we want to have argued, 
{Zord Macnaghten: Why did not you appeal if you were not satisfied. ] 
We cannot appeal 
(Lord Macnaghten:——Why. not n 
- We cannot under the Act. 
[Lord Maonaghten :—l thought any person who did not accept the award could 
appeal. | 

We are really the Port Commissioners of Calcutta, According to the .Statute they 
have to proceed under the name of the Secretary of Sfate. Under the Act we cannot 
appeal. 

[Lord Maonaghten:—Section 18 says: “Any person interested who has not accepted 
the award may appeal.”. That would cover you, | 

No, unfortunately, it does net. 

[Lord Atkinson -Claiming an interest does not mean olaiming an interest in the 
proceedings. | 

It is only the claimant who has an anpii under this Act. 
+ [Lord Atkinson: welt i is not confined to persons merely claiming an ita in the 
proceedings | 

[Lord Macnaghten :—~It merely says that the expression “ persons intereste a” 
includes all persons.) 
"It has invariably been so construed in India, There are some sections about i it, 

[Lord Macnaghten:—I should haye thought it was perfectly plain that you had the 


~ 


same right of appeal. ] 


We made a cross-reference in these matters and we put in our objections to the 

‘award and the High Court have ruled that they cannot be entertained. 
[Lord Macnaghten :—Beoause you did not make a written application, 1 
“Yes, we did” everything. 


[Lord Macnaghten:—Did you make'a written application requiring that ‘the Matte 
should be referred ] 
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It was:referred, - : Ba cas. see 
[Lord Macnaghten :—Did you maka a wiet application 1] 
No, my Lord, we did not. It has been held by the High Court and has been the 


invariable practice that the persons who are to pay the compensation cannot appeal. 


[ Lord Hacnaghten: —That is directly contrary to the Act,- Ido not understand it, 


The Act is as plain as it oan be. | 


Mr. De@Qriyther:—-Will your Lordships look at section 50 2 


. Sir Erle Richards:~That says: “ Provided that, no such local authority or company 
shall be entitled to demand a reference under section 18.” They cannot appeal, 
[Lord Robson :—* No such local authority or company.”] — 


[Lord Macnaghten:—Section 50 does not prevent your appealing | ; 
| Lord Robson:—Would you come within the words “such looal authority.” Are you 


local authority or a company 7] 


_ We are the Port Commissioners of Calcutta, 
[Lord Robson:—Are you a local authority within the meaning of section 50? Are 


the lands sought to be acquired at the cost of a fund controlled by you ?] 


"Yes, my Lord, we are certainly not persons interested because we are not olaming 


an interest in compensation, 


4 


wt oe 


‘under the Aot we served a notice of objection, _ 


says you can appeal if you like | 


i + 
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_ [Lord Atkinson :—You have to pay it 7] 
. Yes, and we have paid it. 


[Lord Macnaghten :—I should have thought if anybody was interested, you were. J 


- The High Court has held that they cannot deal with any of these matters, 


Lord Macnaghien :—Becaus2 you did not give -the proper notice.]  - 
It has been held several times that there is no right of appeal. 

[ Lord. Macnaghten:—Who has repealed the Act ?} : ; 
Nobody has repealed the Act. The matter was referred and after it was referred 


(Lord Macnaghten :—Where does it say you shall serve a a notioe of- objection, It 


+ 


[Lord Atkinsoni—What is referred; is it the whole award? | ae d 
We say itis, That is really our point, We say you cannot. appeal against Serba 


items of an award. 


[Lord Atkinson :~Why not?) 


. Because the award is treated under the Act as one lump sum, The Land Acquisi« 


tiori Judge decided in our favour and was willing to hear these matters, but the High 


` Court ruled that we had no right of appeal. It held that distinctly and it said that 
therefore they could not entertain it, 


[Lord Atkinson i—Yours is more in the nature of a cross appeal. ] ` 
Yes, all we wans to do i is to be able to challenge these items on which we have been 


defeated and the High Court decided that we had no right of appeal, 


[Lord Macnaghten:i—You had a perfect right of appeal under seotion 18, ] 

That is what the High Oourt, are. dealing with. 

[Lord Hacnaghten: —Have they dealt with it 7] ; 

Yes, my Lords, I will read the judgments. The first point I make is this that the 


Secretary of State or the Port Commissioners have no right of appeal'to the Land Acqui- 

” bition Judge. They cannot themselves bring an appeal, I will read the judgment of 
the High Court which deals wlth this matter, . The judgment of the Land Acquisition 
Judge was in our favour. He said the matter was important not only on acoount of the 
large amount involved by the claims bat on account of the questions of law connected 

. With it.» Then he went. on to say that under the Act he could not reduce the total 
amount which was to be awarded, He held that he had power to vary the items which 


make up the total so as to reduce any item by any amount which adds to another, Now 


I will turn to the judgment of the High Court ; it is a long as but I will only deal with 
the material parts, ; 
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{Lord Macnaghten:—Where do they deal with section 18 ?] 
= They say: “These questions have been argued with great earnestness and elabora- 
tion, justified not merely by the value of the claim but also by ‘the novelty of some of the 
questions in controversy.” It was assumed throughout that we had no right of 
appeal, Then the learned Judge says this : “The scopejof a reference made at the instance 
of a claimant under section 18 of the Land Acquisition Act is manifestly: of ‘a strictly 
limited character. If the contention of the learned counsel for the Seoretary of State 
were well-founded we would have to hold in substance that a reference under section 18 
may be madeat the instance not merely of the claimant but also of the Secretary of 
State. It follows indisputably however from an examination of the earlier sections of 
the Land Acquisition Act and especially of sections 9, 10-and 11 that the. expression.‘ any 
person inter:sted ’ in section 18 does not include the Secretary of State.” The learned. 
Judge says here that in sections 9, 10 and 11 the expression “any person interested ”’ 
does not include the Seoretary of State, : Will your Lordships look at section 9? -“ All 
persons interested in the land.” o 

[Lord Macnaghten:—You were not interested in the land. | 

No: then the learned Judge goes on: ‘* Section 50 on the other hand makes it da 
beyond the possibility of any dispute that a local authority or company for whose benefit 
land may be acquired by the Government is not entitled to Wani a reference under 
Section 18.” : . 

[Zord Macnaghten :—What prevents it ?] l : 

Section 50 certainly prevents any such local authority or company from- demanding ; 
areference. Section 60 certainly throws a strong light on the intention of the Act. If 
you find that local authorities or companies are not entitled to appeal-you can hardly 
suppose that they are to be in any. worse position than the Secretary of State or the 
Port Commissioners, lt has always been held throughout that section 18 does not apply to 
those who have to pay compensation. At any rate it has been so assumed by the High 
Court. If we had known, we could have appealed under section 18 and the whole difficulty 
would have been avoided, but it has been held all along that we could not. .I think section 
50 has a bearing on it, because section 50 expressly says that the local authorities or 
;Gompanies are not entitled to appeal, It is hardly conceivable that the Act intended 
the Secretary of State to have a right to appeal which was denied to other persons who 
have to pay compensation. I submit that that is a very important question, 

[Lord Robson:—Seotion 50 does undoubtedly interfere with the right of appeal 
under section 18 in cases where it is a local authority who has to pay the money. | - 

Yes, and it never ocourred to anybody in India that there was the right of appeal, 

[ Lord Macnaghten :—You are not a local authority'within that section. You are a 
Port authority. } < 

We are the Port Commissioners, 

[Lord Macnaghten:—That is not a local authority .] ee 

Whether we are or not, I think the observation that I made is certainly well-founded 
that it is hardly conceivable that the Act would give to some local authorities tie right 
of appeal and not to others. 

- [Zord Macnaghten :—I do not know wa: you mean by that; ds 
[Lord Robson — Are you the Port authority 7] 
Yes, my Lord, ° 
_* [Lord Robson; —So that your funds have to bear the charge of these sapan i 
- Yes. 

[Lord Robson:—You have to pay 7] 

“We have to pay and we have paid the amount awarded. Now hey are appealing 
against that amount in the hope of getting more. `The words in section 18 ‘‘who has 
mot accepted the award ” may throw some light on it, The Government could not come 
Within t those terms,- They do not accept the award, : 

[Lord Macnaghten Why not 7] ee 
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Because the award is in the nature of fixing the sum whioh is to be paid ‘by those 
who take the land and in that case it is left to the persons who receive the compensation 
to say whether’ they accept the award, The Government cannot object to the award; it 
is binding on them. 

[Zord Atkinson :—Accepting the award simply-means acquiescing. ] i 

~ It bas always been held that the award of the Collector is binding on the Govern- 
ment. That came before your Lordships in-the ‘case of Ezra V. Secretary of State for. 


dndia (1) in the year 1903. I will readthe head note: “With regard to the second . 


enquiry ’—that is the one whioh results in an award-—“ directed by the Act as to value, 
of land taken thereander, the duty of the Collector under the sections relating thereto is to. 
fix the sum which in his best judgment is the value.. His proceedings are.administrative 
and. not judicial, and his award although conclusive against the Government is subject, 
to the landowner’s right to have the matter referred to the Court.” 

[Lord Macnaghten :—Was section 50 dealt.with there 2] ; 

That was not a oase under section 50. That was a case where the Secretary.of State. 
acquired land direatly for the Bank of Bengal, 

. [Lord Robson :—There was Soo some intention to limit appeals. | 

Yes, my Lord, 

[Lord Robson :—On the part of the person who had to pay.) 

Undoubtedly. If we had had the right of appeal we should not be fiers: The Land 
Acquisition Judge held that we could go into these other items and the High Court by 
Rule have prevented it. We have this claim against us for £1,000,000 and if we go to the 
Land: Acquisition Judge we can only go on the items which are against the claimants, 

[Lord Macnaghten -—~You are appealing against the order of the High Court which 
prohibits you going into those items. ] < 

| Yes; my Lord. 

[Lord Macnaghten :—~You say glihêagh you have no right of appen if they ne w, 
right to go into that so have you. J 
< + Yes, my Lord. 

(Lord Macnaghten:—Is not-that rather asserting a right of apnea ? You could nof 
get a right which is denied to you by the Statute from the mere circumstance that the 
other parties to the suit exercised their right.] 

. That is the question we wish to argue. The prohibition of aei is not the wole pro- 
hibition, Under the Act the Court cannot reduce the amount awarded under the. Land 
Acquisition -Act and-we do not claim that the Land Acquisition Judge on appeal can 
reduce the amount. below that awarded, but what we do.seek to do.ia this : If the 
claimants succeed in saying that they are entitled to a larger amount on the items they 
specified we seek to show that they have got, paid for some items more than they are 
entitled to and to set that off against the increase. vy 

{Lord Robson :—Really you are setting up a right of appeal. ] 

It would be undoubtedly. what we should have been entitled toif the sum had been 
assessed in a lump sum. - Supposing the amount the Collector had awarded was the 
14Jacs; if he had not given these particulars ; if he had treated the thing asa oe 
sum beyond doubt we should have dealt with the whole matter, 

[Lord Atkinson :—Why ?] 

; ‘Because then the question would have been the total amount of: the. awara 
and we could have shown the total -amount of the award was» not too lowe 
What he wants to do is to treat it ia a series of awards. He says: This is: not 
one award for 14 lacs, but they are a series of awards, about 12 or 13 different awards, 
and I can appeal against which I like and you cannot reduce anything we do not sepcify. 
My point under the Statute is that the Statute contemplates one award fora lump sum 
and if the award is being considered on appeal I am entitled to show that i in some 
ha it is too high. ° ee me eee 5 
"(1 (1905) 'L, B. 32 I. A, 98, 1 0. È. J, 227, Ei o 
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« [Lord Robson :-—The Statute does not say that. | es 4 = 

No, but the Statute says if he appeals against the syeni-scupporag the Collector 
awarded the sum of 14 lacs, it is olear that then I could have gone into any items I 
liked. 

(Lord Macnaghten :—Where is the section which gives you.the right to appear th 


- fection 20, my Lord. “The Court shall thereupon "—that is after receiving notiee 
of appeal“ cause a notice specifying the day on which the. Court will proceed ta 
determine the objection, and directing their appearance before the Court on that-day,, 
to be served on the following persons, namely: fa) the applicant; (b) all persons: 
interested in the objection, except such (if any) of them as have consented without: 
protest to receive payment of the compensation awarded; and (c) if the objection is in; 
regard to the area.of the land or to the amount of the compensation, the Collector.” The: 
Collector appears for the Government. Then section Zi :* The scope of the inquiry in; 
every such proceeding shall. be ana a an to a consideration of the interests of the persons 
affected by the objection,” on 

{Lord Macnaghten :—-Would you be heard on that objection ?] +, AR 

Certainly ; that is the’ invariable practice and we have been heard, but the’ Land 
Acquisition Judge has been prevented by the High Court from dealing with the whole 
matter. That is our real point, It has never been deoided, : ra 

[ Lord Robson :— You want this matter re-opened in order that your i ana may 
be heard. ] 

Jf the award is challenged, I cannot, if the award i is not challanged, because I have 
no right of appeal, If the award is not challenged, I can do nothing, but when he’ says 
14 lacs is too much then I say it is not fair to pick out certain items, but I want to have 
decided the whole question whether 14 lacs is or is not the fair price for the land, 24 

[Lord Atkinson :—If he says he has got too little for some, you want to say he has 
got too’much for the others, | 

Yes, my Lord. 

[Lord Robson ~The Statute says that the dissatisfied claimant has to specify the 
items to which he objects | 

He has chosen to do it. 

[Lord Rubson :—The moment he does that although the Act prohibits the right of 
appeal on the part of the person who has to pay, you say the whole thing is to be re. 
heard in order to see whether the 14 lacs is the proper amount. | : 

- Yes, my Lord, subject to this that we cannot reduce it below 14 ik under -the 
Statute ; that is section 25. 
`o [Zord Robson :—Still there would be a complete re-hearing of the whole cage, That 
iş not in accord with the purpose of the Act ; it is to restrict appeals "pon these elaboraté 
matters. ] D 

The point of the Act is to give some finality to these awards which are made by the 
Collectors who are Indian Civilians acting in the district, but if the claimants choose to 
say that 14 lacs is not enough, | submit that I am not precluded from examining the 
whole question, Undoubtedly that would have been so if he had awarded 14 lacs. ‘The 
mere fact that he has divided it up into items does not.convert it unto so many different 
awards, 

[Lord Atkinson :—Why do you = it undoubtedly would have been if it had - vorm 

“In one lump sum ?] i 
I am entitled in the appeal to give agenge with regard to the whole matter, 
[Lord Atkinson :—It is re-hearing of the whole matter. | 


Yes, my Lord ; that is the natural result, but it is a re-hearing only if he ina to 
appeal, You cannot, as I submit, divide up one award into eleven different awards or 
whatever it is and say : You are debarred from appealing in these eleven cases. If he 


chooses to take the award, which ig the 14 lacs, then 1 aubmit tnag I am entitled to go 
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into the question of value. This is a matter which has never been determined and the 
position of the Collector under this Act is also one of considerable doubt. Your Lord 
ships will recollect the Ezra case which was before your Lordsbips. In that case they 
held that the Collector was acting administratively as the agent of the Government,’ Jn 
this particular case he has decided against the Government on a number of points and I 
venture to submit that the decision of the Ezra csse relates only to the nature of’ the 
enquiry. It cannot mean that he is the agent of the Government for all things because 
if go our agent has decided against us. The faot is that the Collector has always had a 
certain ‘Jatitude in exercising his judgment upon these matters and in this case he has 
exercised it against us and we seek to have an opporiinty of setting that aside. The 
facts, my Lords, are very short. 
[Lord Macnaghten: rf think we had better hear your opponent. | 
Mr. De Gruyther: — May it please your Lordships. The ground upon which the High 
Court have refused leave to appeal is this. They say that the present order they have 
made is an expression of opinion and is in no sense final because nothing bas been 
disposed of up to the present moment. Theenquiry with regard to one of these pro- 
perties has been concluded and a large amount awarded by the Judge and there is an 
appeal against that to the High Court. 
[Zord Robson —] do not think there is. | 
+ ‘Phere is an appeal from the order of the Judge to the High Court in the ordinary sense 
and that appeal oan come before your Lordships next year quite easily, The enquiry in 
regard to the British India Steam Navigation Company's property is now proceeding and 
there is evidence to be taken as to the value and what the High Court have said is really 
this when they refused leave to appeal: You can only have leave to appeal under the 
Act against an order which is final. Then they decided what is final. They say the 
only final order from which an appeal lies to His Majesty isan order whioh, as a 
result of the decigion will terminate the litigation one way or another. Then they say 
up the present, so far from there being a termination of the litigation, there has only 
been an expression of opinion on one of the issues relating to this matter of compensation, 
namely, the issue of Jaw as to whether a Judge when he is awarding the compensation 
under the referenoe, which I will deal with in a moment, can interfere with the amount 
specified by the Colleotor otherwise than as provided by the Statute. That is the only 
pointe At present in one of these cases an enquiry is now pending as to the amount of 
compensation they should receive. “The Judge has decided the amount whioh we are 
to receive and there will be an appeal in the ordinary course no doubt to the High Court 
Therefore what the learned Judges who have refused leave to appeal, said in this case 
was: Supposing we had five or six issues in a ease, because one of these issues wag 
decided it does not make it a final order; the only order which is final within the 
meaning of section 109 of the Code of Civil Procedure, which is appealable to His 
Majesty in Council is one which disposes of the litigation, An exactly similar attempt 
was made to obtain leave to appeal in the case of Raja Tussuduk Rasul Khan v, 
Farzand Hasain and others (1) of which I have the shorthand Notes of the protec- 
dings before your Lordships. What was held by the Board which consisted of Lord 
Watson, Lord Hobhouse, Lord Davey and Sir Henry Strong as to what constitutes a 
final order was this, The objection was raised that in the first instance it was barred by 
the Statute of Limitations. That objection prevailed and the District Judge dismissed the 
action. There was an appeal by the defendant to the Court of Judicial Commissioners 6 
of Oudh, The Judicial Commissioners reversed the judgment of the District J udge and 
remitted the case for trial. by the District Judge. An application was then made to 
your Lordships to grant leave to appeal against the judgment of the Jndioial Commis- 
goners and your Lordships came to the conclusion that if the Distriot Judge was right 
that would have prevented the litigation, but your Lordships held that was not a final. 
order within the meaning of the section on the ground that the order made by the 
Judicial Oommiasioners did not terminate the action either one way or, the other and. 
basda ee en © S| (1898) ` 20. Wi N, coci, 
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that the only final order upon which judgment could be entered either for the defendant 
or the plaintiff, and it is: upon this particular matter that we come before your 
Lordships. Firstly, it.I may: state what the factstare, no judgment will be entered 
for anybody, Your Lordships will be asked to express a sort of concrete expression of 
opinion as to what the true construotion of this Act is, and as to whether the Secretary 
of State has the right toraise these questions or not, but eventually after that matter 
has been decided, as it has been in one case, there is nothing to prevent an appeal being 
made from that judgment of the Judge to the High Court, and from the High Court to 
this Board, to decide the very question whioh is to be endeavoured to be decided in 
miscellaneous proceedings. The appellant is not precluded from having this question 
decided, but there is no final order existing at the prepat moment from which an 
appeal will lie. 
_ Now, may I very shortly indicate to your Lordships what has occurred ? If your 
Lordships will Jook at the Act of 1894 I will put to your Lordships what happens im 
fact. When land has to be acquired, there is first of all a notification issued by the 
Government- stating that they consider the land is required for public purposes. That 
notification in this case was given as long ago as 1900, and with great deference I submit 
that it is time the matter shoult be decided one way or the other, because after all the 
parties are materially affected. by proceedings of this description standing over for years, 
and in this case the High Court have said it would do irreparable injury to the parties 
fo grant leave to appeal. After the notification there is a reference made to the 
Collector to fix a valuation, and the Qollector of the district acts purely in an 
administrative capacity, and as agent for the Government. He goes and makes an 
enquiry, and he says :—-In my opinion this land is worth so much: the trees are worth 
so much, the buildings so much, and the loss by removal is so much: and there are 
various items which are not only directed to be assessed by the Statute, but the form 
which is given under which the claim is made sets out in the greatest possible detail 
every onevf the claims, and the amount of compensation which is to be given for it, 
and your Lordships will find that at page 19 of the petition. When that is done, and 
the Collector has fixed the particular values which ought to be paid for the different 
matters with regard to which he can award compensation within the meaning of the 
Act he then makes an offer of the particular amount to the person whose land is being 
taken over, and seation 12 of the Statute says: “such award shall be filed in the Colleotor’s 
Office, and shall, except as hereinafter provided, be final and conclusive evidence as, 
between the Collector and the persons interested whether they have respectively 
appeared before the Collector, or not, of the true area and value of the land, and the 
apportionment of the compensation among the persons interested.” The compensation 
has been apportioned. A oertain amount has gone to the ground landlord, and a 
certain amount to the permanent lessee, It has always been held that as we hade, 
accepted that award it is plain that the Secretary of State, or the Collector, or the Port 
Commissioners had no power under this Staute to challenge the amount, because the 
Collector has been acting as their agent for the purpose of -determining what the 
Company are going to pay them. If that is accepted there is an end of the matter. 
The Collector or the Seoretary of State cannot object either to the items or the total 
amount, The money was paid over to us, and there is an end of the matter. Provision 
is then made for a certain reference to the Court. This is not an appeal from the 
order of the Collector. Until that reference is made there is no judicial determination. 
*The Poilector makes his valuation not only upon information which he has in the 

presence of the parties, but upon information which he may get elsewhere. 

[Lord Robson — The Colleotor’s award is a sort of offer. | 
- Yes, 

[Lord Robson:]—Therefore the Statute gives him no right of appeal, but gives you a 
right of appeal. ] 

What we then do is to ask for a judicial determination.- That is provided for i 
section 18, “ Any pérton interested who -has not accepted the award may, by written 


ry 
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application to the Collector, require that the matter be referred by the Collector for the 
determination of the Court, whether his objection be to the measurement of the land, the 
amount of the compensation, the persons to whom it is payable, orthe apportionment of 
the compensation among the persons interested,” Then it goes on to say, ‘The applica- 
tion shall state the grounds on which objection to the award is taken; Provided that 
every such application shall be made,—(a) if the person making it was present or repre- 
sented before the Collector at the time when he made his award, within six weeks from 
the date of the Collector’s award,” Then section 19 says thus: “In making the refer- 
ence the Collector shall state, for the information of the Oourt, in writing under his 
hand, (a) the situation and extent of the land, with particulars of any trees, buildings or 
standing crops thereon; (b) the names of the persons whom he has reason to think 
interested in such land; (e) the amount awarded for damages and paid or tendered 
under sections 5 and 17, or either of them, and the amonnt of compensation awarded 
under section 11; and, (@) if the objection be to the amount of the compensation, the 
grounds on which the amount of compensation was determined.” He cannot make an 
award and say : I give you 14 lacs of Rupees. He has to specify what the items are 
and the ground upon which his award is based for particular items. Then section 20 
says : ““ The Court shall thereupon cause a notice, specifying the day on which the Court 
will proceed to determine the objection, and directing their appearance before the Court 
on that day, to be served on the following persons, namely: (a) the applicant; (0) all 
persons interested in the objection,jexcept such (if any) of them as have consented 
without protest to receive payment of the compensation awarded; and (c) if the 
objection is in regard to the area of the land or to the amount of the compensation, the 
Collector.” Then section 21: “The scope of the enquiry in every such proceeding shall 
be restricted to a consideration of the interests of the persons affected by the objection.” 
Then section 22: “Every such proceeding shall take place in open Court.” Then 
section 23 gives the matters to be considered and determined, Section 24 is as to 


i matters to be neglected in determining compensation.” 

What I submit therefore is this, that what has occurred, if I may race the history of 
these proceedings very shortly, is that the Collector made his award on the 2nd February 
1910, On the 2lst March 1910 we applied with our petition for a reference, setting out 
in terms what we objected to. On the 16th April 1910 there was a reference made by 
the Judge, and obviously the only matter with which the Judge could deal on a- reference 
made by the Collector were the matters specified in the order made under section 19, 
when the Collector made the reference. The Collector is directed to make a reference 
setting out the grounds of the objection, Then the 14th July 1910 was fixed for the 
hearing of these objections, On that date two petitions were presented by the Secretary 


- of State: One was that the Judge should remit the award in its entirety. That has been 


rejected, and I should have thought there was an endof the matter. Nobody suggests 
that the Judge should remit the award again to the Collector, The other was discovery. 
Nothing has been said about discovery, and it is unncessary to deal with that, because 
all the questions relating to discovery were decided by the High Oourt in this way: 
They said, let this go back to the Judge; let him specify the actual points of difference. 
hose proceedings are now pending ; an order has been made for discovery ; an affidavit 
of documents has been lodged; issues have been fixed and the date is now fixed for 
dealing with the case of the British India Steam Navigation Company. A 


In the Garden Reach case the Judge has concluded his inquiry, and has given ns 
60,000 Rupees more than the Collector did. On the proceedings coming before the Judge 
the Judge expressed an opinion in accordance with the view put forward now by my 
learned friend that the Secretary of State had no right to makea reference, but ha 
said : I cannot reduce the whole amount of the award at all, but what I can do i is, if you 
make an objection to one item,-you are entitled to be heard. Supposing ] said, for the 
electrical plant you have given us 5,000 Rupees less than we are entitled to, then my 
friend is B person interested under section 21. Then we said this cannot be so, and. we 
appealed to the High Court and they expressed the opinion that the scope of the: awad, 
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should be limited to the consideration of the interests of persons affected by the objection, 
They say it is impossible to imagine that the Secretary of State who is preoluded from taking 
any objection to his own offers, because he has had his own agent to make the valuation 
for him, and whether he has made a good or bad valuation, is precluded from making 
any objection, To say that the mere fact that the person affected by the land acquisition 
is prejudiced in one or two items gives him a right whioh he never could have in any 
other way, they thought, was a monstrous construction of the Act, But the proceedings 
stand now in this form, that they are pending before the Collector with an expression of 
opinion on the part of the High Court on one of the issues raised in the case, 

Sir Erle Richards :—They granted a Rule; it is more than opinion, 

Mr, DeGruyther :—With an expression of opinion by the High Court, 

Sir Erie Richards :—It is a Rule, 

Mr. DeGruyther :—I put it as far as that, Ido not wish to exaggerate the position. 
The High Court expressed the opinion on the Rule that was obtained that under section 
21 the Judge is confined to the objections raised by the party raising them. I think 
that is a fair way of putting it. The Judge is confined by the reference made by the 
Collector. The matter has never been determined, or certainly there isino final orders 
there is no disposal of the litigation ; it is at most a disposal of one of the issues in the 
litigation. 

[Zord Atkinson :—Supposing the order stands, if they appeal to the High Court 
will they be able to raise the question they want to raise ?] 

Yes, my Lord, certainly. There is no question about that, The question is whether 
they could raise it in the High Oourt ; and if it goes before the same Bench they will 
probably adhere to their previous opinion ; if it goes before another Bench they probably 
will not adhere to the original opinion, 

{Lord Atkinson :~-Section 25 says that the amount given by the Collector is not tu 
be decreased. | 

Never under any circumstances, That only indicates that whatever opinion the 
Judge forms the award is conclusive as against the Collector, 

[Lord Atkinson :—~They say they do not want to decrease this, but they want to 
say that although some items may be too little, on the other hand others are too much, 
that will keep it at its present level, | 

They have not a right to object to the whole amount, but if we object to any single 
item in thereference then the award is not final and conclusive but is still open, The High 
Court have not really decided upon that, What the High Court say is that there is no 
final order. Up to the present moment there is no final order. I will assume that one 
issue has been disposed of. That ismuch the same thing asif there was a question of 
litigation, When the Judge has decided the matter they can appeal to the High Court 
and if they are dissatisfied with the decision of the High Court they can bring it up on 
appeal before your Lordships just as quickly as the present suit could be brought before 
your Lordships, 

[Lord Atkinson :—Conld they appeal to the High Court and say + We were shut out 
from putting our objections, if they oan say: you awarded too much on certain items 
with a view of balancing the increases of the others ?] 

Mr, DeGruyther .—Certainly. 

{Lord Macnaghten :—That would be open to you. | 
® Sir Erle Richards:—I do not assent to that. 

Mr, DeGruyther :—They are prejudiced to this extent : that there has already been 
an order made by the High Court which has taken a different view. The present order 
made by the High Oourt rather indicates an expression of opinion by the High Oourt 
that although it would be open to them to raise these points their raising them is fatal. 
There is nothing to prevent them going to the High Court, but the High Court has 
expressed an opinion that if they do they will decide against them; but that does not 
preclude us, We are appealing now against an order of the J adob, They can go to the 
High Court and say: you have got enough really, because the excess that has been, 
awarded. to you, or might be awarded to you, must be deducted from the amount which. e 


Vou. XV.] SHONT NOTE, 152 


the Collector has improperly valued. Directly that is done there Js nothing to prevent 
their coming to your Lordships on appeal from the final order, There is nothing to 
prevent them coming to your Lordships, and saying : On the question of law we think you 
are wrong, The point may never arise, because they might possibly say, when they 
come to the Collector, he has exceeded his jurisdiction in awarding compensation, which 
under the Statute he was not entitled to award ; but no Court has decided that. 

{Lord Atkinson :—Is it on the ground of want of jurisdiction, or that he gave too 
much 7] i 

Want of jurisdiction, my Lords, there is nothing to prevent these matters being 
Taised when the matter is finally determined, What I suggest to your Lordships is that 
the Judge has made an award in the one case, and he will make an award in the other 
case. The proceedings have been pending in one form and another since 1906. It wasg 
owing to the objections in the petition of the Secretary of State that the matter has 
been postponed up to the present time, 

Sir Erle Richards :-—-You went for a Rule yourself. 

Mr, DeGruyther —-One is finished, and the other will be heard. The evidence ig 
such that it is very important it should be taken at once, because there are a Very large 
number of witnesses, town inhabitants, and the population is very shifting. This 
matter can be decided at onoe, The Garden Reach Spinning Company’s case has been 
decided, They are not prevented, or precluded, on a final appeal from raising any 
question they like to raise. We say first that the order which is now made is not a 
final order because it does not dispose of the case; it is an interlocutary order, and that 
being so the Act does not give you the right of appeal. What I am suggesting to your 
Lordships is that the question which is desired to be raised can be raised, and it no 
doubt was raised on appeal from a final order, Is it right that the whole of those pro- 
ceeding.showld be stayed ? It can only be done by giving speoial leave because of the 

_special circumstances of the case, as this is a case where we are materially prejudiced by 

” the further delay. The matter is ready, and ripe for hearing on this point at no very 

distant date. JI ask your Lordships therefore to hold that the questions desired to be 
raised should be raised on appeal from a final decree. 

[Lord Macnaghten :—What do you say to this Sir Erle ?] 

Sir Erle Rickards :—1 think, perhaps my friend has hardly stated all the facts about 
this. There will be no danger at all with regard to the British India Company’s case 
which is the largest claim, because the British India Company are still in possession of 
this land uuder an arrangement with us, and we have paid them over the 14 laos 
which have been awarded, and if your Lordships grant leave to appeal we will undertake 
to do everthing we can to bring on the appeal next sittings, and it would be heard before 
the case is determined. The result of letting it go on would be this: that you would have 
an enquiry as to part of it, then an appeal to the High Court, andthen to your Lordships’ 
Board, and then perhaps two years hence we shall have to go back to the Colleotor to 
decide upon the facts. If your Lordships give us leave to appeal we ean bring the 
matter on, and have it decided. Iam prepared to give an undertaking to,in no way, 
delay the appeal. 

Mr. DeGrugther :—The Garden Reach Spinning QGompany’s case has already been 
decided. lt is ripe for appeal to the High Court. We are perfeotly prepared to 
expedite the appeal to the High Oourt, and to this Board. 

Sir Erle Richards That must take some,years. 

[Lord Macnaghten :—I hope not. It is scandalous that a thing of this sort should” 
have lasted so long, Thisis the fifth year, is it not 7] 

Sir Erle Richards:—From the notices, but it is a very large business. It is not only 
this piece of land. I believe it is the largest acquisition of land which has ever taken place 
in India. 

[Lord Macnaghten :—And you think it ought to last for the longest time 7} 

Sir Erle Richards :—~You have to deal with a great number of interests. 


[Lord Macnaghten :—Five years is a long time. ] 


* 
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Sir Erle Richards :—Nobody has been in the least prejudiced because they have all 
been in possession: and after all the delay whioh has occurred recently was due largely 
to the fact of these proceedings with regard tothe Rule. My clients want the decision 
of your Lordships on this matter. I not think we can appeal on these points to the 
High Court, because the High Court have issued a Rule preventing the Land Acquisition 
Judge from hearing the cases, How can we go to the High Court ? 

[Lord Maonaghten :—That would not prevent your appealing from the High Gourt 
to this Board 7] 

Sir Erle Richards :—How can we appeal at all? If your Lordships think that, 
would you give us some expression of opinion that we may appeal on this point from the 
High Court ? 

[Lord Macnaghten :—No, I think not. | 

Sir Erle Richards :—We shall inevitably be met by the objection that we have no 
appeal upon this point, but it is a very substantial matter for us. We only desire to ask 
the opinion of this Board. We are only anxious to get a decision on these points. If we 
go back with nothing we shall have this ebjection raised, 

[Lord Macnaghten :—The real fact is that this is not a final order.] 

Sir Erle Richards :—I submit that it isa final order. Itis an order absolutely 
disposing of that part of the oase, There is nothing to be sald. The Land Acquisition 
Judge was prevented finally and forever by this order from hearing our side of the 
case, and that, I submit, is a final and conclusive order, but that does not arise, if your 
Lordships will give us leave to appeal. The point is this, A number of these items 
we say are not recoverable at all under the Act, It is true my friend has argued that the 
Collector is in some sense the agent for the Covernment : but it is clearly not so in this 
case; because what has happened is, he has decided against his principals, That is the 
whole point, The position of the Collector has never yet been determined, and it is one 
that does present considerable difficulty. If the Collector is the agent for the executive 
then his duty is confined to awarding so much for the works whioh are sent down” to~, 
him to award, but if, as in this case, he is to hear both sides, and to sit judicially then 
his position is a diffierent one, and we want that point determined. We should be 
perfectly content if we could be certain that we could appeal, but I submit it cannot 
be, because we shall be told we ought to have appealed from the order, and that we are 
out of time in doing it then. 

I have no more to say, my Lords, except that the matter is one which the Judges in 
the Courts below have all said is of great importance. 

The opinion of their Lordships was delivered by 

Lord Macnaghten :—Their Lordships are unable to advise His Majesty ir in this case 
to grant special leave. 

Mr. DeGruyther :—There will be the usual order as to costs, my Lord. 


Lord Macnaghten :—Yes. 
Application refused, 
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LIABILITY FOR HONEST MISREPRESENTATION.* 


It is common enough in our law to find that several parts of it 
which have grown up with little regard to each other have neverthe- 
less logical and intimate connection, and that the doctrines laid down in 


‘one set of cases are hardly reconcilable with those established in others. 


It is imposssible that such a situation can be allowed to exist 
permanently, Some method of harmonizing the different doctrines 


must be worked out. The simplified forms of pleading which have 


almost everywhere superseded the earlier forms which were based on 
sharp distinctions between the various actions known to the common law 
make it even more essential to establish harmony than it was where 
forms of action were clearly distinguished. Then it was possible asa 
dractical matter to lay down a rule as to one action not wholly consistent 
with the rule established in regard to another. Then, in the language 
of an acute writer, “each category was self-sustaining, its existence 
was its justification.” But when the question presented by pleadings 
is reduced simply to an inquiry whether on a given state of facts a 
plaintiff is entitled to any relief, it is no longer possible to keep contra- 
dictory rules apart. 

The law governing misrepresentation furnishes a striking instance 
of the truth of what has been said. Misrepresentation will call up toa 
lawyer’s mind, primarily, the action on the case for deceit, and the 
requirements of a proper declaration in that action. But misrepresenta- 
tion is legally important in other aspects, and some of them may 
profitably be compared with the rules established or in dispute in the 
action for deceit. 


I, Earry History or DECEIT. 


The word “deceit in the old writ of deceit, and in the action on 
the case for damages for deceit, based on the earlier writ, seems to have 
carried to the minds of early lawyers no more definite meaning than the 
word “fraud” carries to the minds of modern lawyers. The typical 
cases relate to simulation of the defrauded plaintiff by bringing an action 
or suffering a recovery, or entering into a bond or recognizance in his e 
name. 

An examination of the numerous cases cited in the earlier abridg- 
ments under the heading of “ Disceit” will convince any one how little 
the subject, as understood by the early lawyers, had to do with the | 
action for deceit as naw understood. l 


* Harvard Law Review, Vol, 24, p, 416 Foot notes are omitted, Ed, .. ’ 
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Some cases, however, were included under this heading which ulti- 
mately formed the basis of the modern law. These were cases of deceit 
in the sale of goods by means of a false warranty ; and there are also 
some expressions in the late: year books in regard to deceit by false pro- 
mises, from which the law of special assumpsit was afterwards developed. 

But there was no recognition until the case of Pasley v. Freeman (1) 
of apy general doctrine that statements false and known to be such by 
the speaker made to induce action by another were ground of liability. 
The contrary, indeed, is directly stated in the well-known case of Chandelor 
v. Lopus (2), less than a century earlier." And where, as ina leading case 
like Pasley v. Freeman (1),a learned Judge dissents, it not infrequently 
happens, as in that case, that the dissenter expresses the early law, and 
objects to make any advance from it. 

Since the decision of Pasley v. Freeman (1) it has not been doubted 
that one who makes a statement of fact which he knows to be false for 
the purpose, or apparent purpose, of inducing another to act, is liable 
for the damage caused by the action which he induced. 

II. Warranty oF TITLE. 

The early authorities on the law of warranty which furnished the 
foundation for the decision of Pasley v. Freeman (1) have also been the basis 
for the subsequent development of the law of warranty, and in this sub- 
sequent development the necessity of expressly warranting a statement 
to be frue in order to make out an actionable case has been gradually 
done away with. This process was first completed in regard to warranty 
of title. In Dale’s case (3), decided in 1585, the plaintif sued on the ground 
that the defendant had sold as his own certain goods to the plaintiff 
which in fact belonged to another. Two Judges held that the action 
did not lie because sczenfer was not alleged, but added, “if he had 
affirmed that they were his own goods then the action would lie.” It 
may be inferred, therefore, that these Judges were of opinion that either 
scienter without affirmation by the defendant or affirmation without sczenter 
was enough, The third Judge (Anderson), however, thought the action 
should lie. For it shall be intended that he that sold had knowledge 
whether they were his own goods or not.” 

Anderson, J., was apparently prepared to adopt the modern doctrine 
of implied warranty of title, reasoning that the mere sale of the goods 
necessarily involved an affirmation. In another decision in the following 
reign it was held that a seller out of possession who made no affirmation 
of title was not liable to one who bought from him though it turned out 

*the seller had no title, Another case in the same reign still leaves it 
uncertain whether the Court regarded scienter as necessary. Apparently 
scienter was not alleged, but on motion to arrest judgment for plaintiff 
the Court seems to have assumed the allegation, saying, ‘' the sale of goods 
which were not his own, but affirming them to be his goods, knowing them 
to be a stranger's, is the offence and cause of action, ” and the motion 

(1789) 3 T, R. 51, (2) Oro. Jac, 4, (3) Cro, Eliz, 44, 


“s 
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was denied: In 1689, however,- Lord--Holt decided that one who sold 
oxen. in his possession, affirming they were his, was liable to the buyer if 


: In fact they were not. Sczenter on the part of the defendant was held an 


unnecessary allegation, though in one report of the case it was said that 
the objection that no such allegation was made might have been good 


. upon demurrer, but after verdict the declaration was well enough. Any 


doubt as to Lord Holt’s opinion which this decision might leave was set 
at rest in 1700 by the case of Medina v. Stoughton (1). On demurrer to a 
plea in which the defendant set up that he bought the goods in question 


-in good. faith and sold them in good faith, Holt said, “the plea is ill and 
„the action well lies. Where a man is in possession of a thing which is a 


colour of title an action will lie upon a bare affirmation that the goods 
sold are his own.” 

- Since these decisions it has not been doubted that an affirmation of 
title, though made in good faith by a seller, renders him liable; and the 
law has taken the further step that even without such an affirmation an 
obligation will be implied, at least if the seller was in possession when the 


sale took place. 
III. WARRANTY OF QUALITY. 


In regard to warranty of quality the law has followed a similar 
path, although somewhat more slowly. From cases at the beginning 
of the nineteenth century it is made clear that by that time it had 
become established that it was not necessary, in order to render the 
seller liable as a warrantor, that the word “ warrant,” or any word of 
promise, should be used. This was not such a departure form early 
law as it might now seem, for even in the early law, when the use 
of the word “warrant” seems to have been essential,the gist ofthe 
action seems to have been regarded as the deceit caused by a mis- 
representation deliberately made to induce a bargain. How little any 
idea of promise was regarded as involved in a warranty may be in- 
ferred from the early rule that there could be no warranty as to a 
future event. In other words, a warranty must be a misrepresentation 
of an existing fact in precisely the same way that a fraudulent mis- 
representation must now be in order to furnish a basis for action. 

At the present day it is law, nearly, if not quite, everywhere where 
the common law prevails, that any representation of fact as to the. 
quality of the goods made for the apparent purpose of inducing the 
buyer to purchase them amounts toa warranty. A certain confusion 
has, indeed, been caused by a statement of Buller, J., in Pasley v.. 
Freeman. That Judge said, “It was‘rightly held by Holt, C. J., cited 
in the subsequent cases, and has been adopted ever since, that an 
affirmation at the time of a sale is a warranty provided it appears on 


evidence to have been so intended,” In fact, in the decisions referred to, 


Holt, C. J., if the report may be trusted, said nothing whatever about the 
necessity of intention; that requirement was interpolated by Buller 


himself. Many of the best Courts in this country have in terms rejected 
(1) 1 Ld. Raym, 593, 1 Salk, 210, 
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any such requirement for making out an express warranty ; and even in 
jurisdictions where the requirement of intention is still laid down, 
intent tó warrant is not used as the equivalent of intent to contract ; 
it means intent to affirm as a fact. Pennsylvania seems to be the only 
State where it is clearly held that an intent to enter into a contract to 
answer for the truth ofa statement is a necessary element for establish- 
ing an express warranty. 

There can be no doubt now, ofcourse, that aseller may promise 
in consideration of the purchase of goods from him, that he will be 
answerable for their present, or, indeed, for their future condition. Nor 
is it open to doubt that a seller who in terms warrants, the goods which 
he sells, thereby enters into such a contract. But when a seller is 
held liable on a warranty for making an affirmation of fact in regard 
to goods in order to induce their purchase, to hold that such an affirma- 
tion is a contract is to speak the language of pure fiction. In truth, 
the obligation imposed upon the seller in such a case is imposed upon 
him not by virtue of his agreement to assume it, but because of a rule 
of law applied irrespective of agreement. The obligation is quasi-con- 
tractual, inasmuch as the remedy of assumpsit is allowed for its enforce- 
ment. The confusion of thought as to the nature of the obligation 
seems to be in great measure due to the allowancein modern times of 
this remedy for breach of any warranty, whether in reality constituting 
acontract or only a representation, But assumpsit was not allowed 
as aremedy for breach of warranty until near the close of the eighteenth 
century. And a declaration in tort without an allegation of sczenter 
is still generally regarded as permissible. These decisions are not, as 
is sometimes supposed, a mere following of early authority after the 
reason for the earlier rule has ceased to exist ; they involve a recognition 
of the fact that a warranty is a hybrid between tort and contract. This 
was clearly recognised by Blackstone, who classifies warr anties with con- 
tracts ‘‘ implied by reason and construction of law.” Under this heading, 
together with warranties, he inserts a statement of such obligations 
as this : 

“If any one cheats me with false cards or dice, or by false weights 
and measures, or by selling me one commodity for another, an action 
on the case also lies against him for damages, upon the contract which 
the law always implies, that every transaction is fair and honest.” 

To any one who still inclines to accept as fact the fiction of a 
contract where a warranty is based on a seller’s misrepresentation of the 
quality of his goods, the argument may be put in this way. If it creates 
a contract for A to say of his horse when he sells it in order to induce 
the purchase, “the horse is sound,” why is it not equally a contract if B 
should say precisely the same thing in order to induce a sale of A’s 
horse? If A’s words to a buyer really mean “if yon will buy my 
horse I undertake to be responsible for the truth of my assertion that 
the horse is sound,” why does it not equally follow that if B should make 


a 


Vor. XV.] LIABILITY FOR HONEST MISREPRESENTATION. Q)n 


similar statements to the buyer to induce the sale of A’s horse that 
the same construction of an offer should be put upon them? A recent 
‘decision of the Supreme Court of South Carolina (1) furnishes an interesting 
comparison in this connection with the well-known case of Derry v. 
Peek (2). In the latter case the plaintiff was induced to take shares in the 
company bya misrepresentation of the directors in regard to a right 
which they stated had been given by special Act of Parliament to use 
steam or other mechanical motive power. In the South Carolina case 
the plaintiff was induced to buy shares of stock by representations 
of the seller as to the corporate assets and liabilities, It can hardly be 
thought that the representations in these two cases are to be distin- 
guished on any other ground than that one was made by a seller, and 
the other by persons interested in the taking of shares by the plaintiff 
but not interested as sellers. As a pure question of construction of 
language, surely if the words in one case amount to an offer to contract, 
they do so in the other case. In truth, it is submitted they are not 
words of offer. The only reasonable inference that can be drawn in 
either case is that representations of fact were made for the purpose of 
inducing the plaintiff to purchase shares. Inthe ‘American case it was 
held that sczezter need not be alleged or proved, the Court saying : 

“ Use of a statement of the corporate business by a director negotiating 
asale of his stock therein could not be regarded as other than a direct 
affirmation of its correctness, and, if it was delivered for the purpose of 
assuring the buyer of the truth of the facts therein stated, and to induce 
him to purchase, and the buyer purchases in reliance thereon, there is 
an express warranty.” 

The English case held that the directors were not liable because 
scienter was not proved; yet the English decisions on the law of 
warranty make it evident that the South Carolina Court was following 
clear English precedents. 

An honest misrepresentation, then, made by a seller in regard to the 
goods sold in order to induce a sale, will render him liable. 

IV. WARRANTY BY AN AGENT oF His AUTHORITY. 

Entirely analogous to the law of warranty in the sale of goods is the 
warranty which the law imposes upon an agent that he is authorized 
to act as such. The agent either expressly, or by necessary implication 
of fact, represents that he is an authorized agent, and it was decided in 
Collen v. Wright (3) that the agent was liable as a warrantor. Cockburn, J. 
dissented from the decision of the Court, and many legal thinkers have 
` agreed with his dissent on the ground that the plaintiff should not have” 
been allowed to recover unless the agent knew of the falsity of his 
representations ; but Collen v. Wright has been followed generally in 
this couatry, and has been affirmed recently by the House of Lords in 
England (4). On this occasion the case of Derry v. Peek was pressed upon 


(1) 68 3. E. J041 (S.C.) (3) 7 E. & B. 301, 8 E, & B. 647. 
(2) 14 App. Cas. 837, (4) [1903] A. C. 114. 
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the attention of the Court and somewhat impatiently brushed aside by 
Lord Halsbury, who delivered the principal opinion, on the ground that 
Derry v. Peek was an action for deciet and in the case at bar the action 
was contractual. But Lord Halsbury hardly asserted that the contract 
in such a case is other than a fiction of law imposed upon the agent 
because of his misrepresentation. 

Here again is a case where honest misrepresentation will render a 
person liable, . In one respect, moreover, the doctrine in regard to an 
agent’s warranty has been advanced by the late decision of the House of 
Lords beyond the analogy of warranty in the law of sales, and beyond 
the previous authority of Collen v. Wright. The defendant in Starkey v, 
Bank of England did not purport to enter into a contract on behalf of 
his principal with the injured plaintiff. The defendant was a stock- 
broker, and, as such, presented to the Bank of England, in good faith, 
at. the request of a customer, a power of attorney purporting to be 
signed by the owner of certain consols, and thereby induced the Bank to 
transfer the consols to a third person. In fact, one of the signatures on 
the power of attorney was forged. 


V. ESTOPPEL IN PAIS. 


Another doctrine which must be considered in this connection is 
that of estoppel 72 pais. This doctrine has received very wide applica- 
tionin recent years, and has been extended far beyond the limits 
formerly set for it. Zickard v. Sears (1) is usually regarded as the leading 
authority on the subject. In that case it was stated as a necessary 
element that the misrepresentation should be “ wilfully” made. It was 
not long, however, before the use of this word was explained in such a 
way asto deprive it of its natural meaning. In Freeman v. Cook (2) 
Parke, B., said: 

s By the term ' wilfully ’ however, in that rule, we must understand, 
if not that the party represents that to be true, which he knows to be 
untrue, at least, that he means his representation to be acted upon, and 
that it is acted upon accordingly ; and if, whatever a man’s real inten- 
tion may be, he so conducts himself that a reasonable man would 
take the representation to be true, and believe that it was meant 
that he should act upon it, and did act upon it as true, the party 
making the representation would be equally precluded from contesting 
its truth.” Long before the case of Pickard v. Sears certain equity 
cases ‘had illustrated the doctrine and applied it, though not under the 
name of estoppel. At the present eday, though there are many 
exBressions still made use of which seem to indicate that either fraud 
or culpable negligence is an essential element in estoppel, it is certain 
that: positive statements of fact asto matters upon which the speaker | 
should be correctly informed may give rise to an estoppel though there 
isneither fraud nor negligence. Thus Lord Esher says : 

“Ifa man either by express terms or by conduct makes a represen- 


(1) 6 A. & E. 469. (2) 2 Ex, 654, 663, 
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tation to another of the existence of a certain state of facts which he 
intends to-be acted upon in a certain way, and it be acted upon in that 
way, in the belief of the existence of such a state of facts, to the damage 
of him who so believes and acts, the first is estopped from denying the 
existence of such a state of facts.” (1). 

More explicitly the Massachusetts Court has said : 

“The usual form of expressing the situation which founds an 
estoppel zz pats has been that followed in the rulings given, in which, 
as in many of the older decisions, it is said that an intent to deceive is a 
necessary element....But under this formula the jury were not prohibited 
from finding the intention and the estoppel, if, without more, the 
plaintiff spoke or acted falsely, knowing or having cause to believe that 
his words or conduct reasonably might influence the defendant’s action. 
The more modern statement, that one is responsible for the word or act 
which he knows, or ought to know, will be acted upon by another, 
includes the older statement that the estoppel comes from an intention 
to mislead.” (2). | 

The effect of Derry v. Peek on the doctrine of estoppel was pressed 
upon the Court of Appeal soon after the decision of that case, but it was 
emphatically stated that the decision had no effect upon the doctrine of 
estoppel as previously understood. Lindley, J.,.explained the matter 
thus : “Estoppel is not a cause of action—it is a rule of evidence which 
precludes a person from denying the truth of some statement previously 
made by him.” And in the same case Bowen, L. J., repeats this formula 
in substance : “ Estoppel is only a rule of evidence ; you cannot found an 
action upon estoppel.” (3). 

It is amusing to reffect on the ease with which Lord Bowen would 
have disposed of such a fiction if the harmonizing of decisions had 
required instead of forbidden him to doso. Estoppel isa rule of evidence in 
the same way that conclusive presumptions are rules of evidence. An estop- 
pel, like a conclusive presumption, is a rule of substantive law masquerad- 
ing asa rule of evidence. To speak of conclusive evidence of something 
admittedly false may be a useful formula, but it disguises the truth. An 


estoppel is in effect a conclusive admission of the truth of a non-existent 


fact. ‘This supposed fact may be essential either for a cause of action, for 
a defence or for a replication. Asthe fact is non-existent itis obvious that 
the admission and nothing else supplies the requirement which otherwise 
would be lacking. If the admitred non-existent fact alone creates a 
cause of action, defence, or replication, the admission or estoppel is the 
sole foundation, if other facts are needed in conjunction, a partial founda- 
ticn of the cause of action, defence, or- replication. 

An estoppel then may be, and frequently is, either the sole or the 
main foundation of a cause of action. When a warehouseman states to an 
intending purchaser in answer to an inquiry that the seller bas a certain 
quantity. of goods stored in the warehouse, and relying on that statement 


(l) L. R. 10 C. P. 307, 317. (2) 155 Mass, 130, 133. 
(3) [1891] 3 Ch, 82, 
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the purchaser completes the bargain, the warehouseman is estopped 
to deny thetruth of his statement. The only essential facts in the pur- 
chaser’s case when he sues the warehouseman are the misrepresentation, 
his own reliance upon it, and perhaps a demand and refusal ; and the 
allegation of these facts constitutes a perfect cause of action, wherever 
reformed pleading has reached such a state that nothing further is 
required of the plaintiff than to state the material facts upon which his 
claim is founded. Nor is it material that the warehouseman was neither 
fraudulent nor negligent. His statement relates to a matter about which 
he must have accurate knowledge at his peril, or refrain from taking 
about it. So where a bailee issues a receipt for goods never received, 
and a purchaser relies upon the statement in the receipt that goods have 
been received. Or where a bailee fails to take up a receipt or bill of 
lading which mercantile usage requires him to take up where the goods 
behind the document are delivered, and in consequence a purchaser of 
the outstanding document is deceived by the representation which it 
contains that the carrier still holdsthe goods described and is induced to 
buy the document, or to advance money on the faith of it. Or where a 
corporation issues a certificate of stock to one who is not a shareholder, 
and a subsequent purchaser, relying upon the misrepresentation of the 
certificate, buys it (1). Or where a trustee applied to for information 
as to the property of his cestu: gue trust by one proposing to 
lend money to the latter, gives misinformation, reliance upon which 
causes damage to the lender (2). In all these cases, and their number 
might easily be increased, a cause ofaction exists because of damaging 
misrepresentation, certainly without regard to any fraudulent intent, and 
probably without regard to any other negligence than necessarily exists 
when a person whose position qualifies him to have accurate knowledge 
about a matter makes a misstatement in regard to it. 

It is difficult to see how the law of estoppel and the doctrine of 
Derry v. Peek can permanently be kept in separate compartments when 
law and equity are fused and pleading reduced to-a mere statement of the 
facts of the case. An inquiry which may be made in this connection is 
what would have been the result of an action against the defendants in 
Derry v. Peek for failing to utilize as directors, on behalf of the corpora- 
tion whose shares the plaintiff had bought, the right to use steam as a 
motive power for its cars. It may be assumed that the value of the pro- 
perty would have been enhanced by the use of such motive power and 
that the directors, therefore, would have been liable if they had failed to 
midke use ofit, had they been legally authorised to do so. Could the 
defendants, who as directors issued a prospectus stating that they had 
such power, be heard to deny, subsequently, that their statement was 
correct ? Would they not be estopped? If so, then allegations by the 
plaintif of the defendant’s statement, whether accurate or not, and 
whether made in good faith or not, and of his own reliance upon it, 


would-be sufficicnt basis for a judgment in his favour, 
( To be continued, j 


(1) [1891] 2 Q. B. 614, . (2) 10 Ves. 470 ; 5 App. Cas. 925, ‘ 
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LIABILITY FOR HONEST MISREPRESENTATION.*— (Contd). 
VI. RESCISSION FOR MISREPRESENTATION, 


In some criticisms of the doctrine of the liability for fraud estab- 
lished in England by Derry v. Peek, the doctrine of Courts of equity as-to 
what constitutes fraud has been compared with the rule of Derry v. Peek, 
and it.has been urged that Courts of equity have not purported to give a 
new and different definition of fraud from that supposed to be held by 
Courts of law ; that fraud is the same whether relief sought for it is legal 
or equitable. But the redress which equity gives for fraud is rescission, 
and as a distinction may well be taken between rescinding a bargain for 
innocent misrepresentation and holding the preson who makes an 
innocent misrepresentation liable in damages, it does not seem that any 
forcible argument against the doctrine of Derry v. Peek, whatever 
criticism may be made of that doctrine, can be based on the rule estab- 
lished by equity Courts in cases where a right of rescission was the only 
question involved, 

VII. Actions ror DAMAGES FoR MISREPRESENTATION. 

Even in actions in form claiming damages for deceit there is much 
authority to support the proposition that a defendant may be liable for 
honestly misrepresenting facts in regard to which he might reasonably be 
supposed to be peculiary well informed. In Cooley on Torts it is laid 
down that a person is liable for deceit when he “ supposed his representa- 
tions to be true, but had no reason for any such belief, and nevertheless 
made them positively as of known facts, and induced the other to act 
upon them.” (1) This statement is supported by many authorities, 

In 1827 Chief Justice Best, in referring to the basis of liability on a 
warranty by false affirmation, said; 

“Tt has been said, that is because there is a breach of contract to rest 
the action on, and that there is no contract in this case. This is not the 
true principle ; it is this; he who affirms either what he does not know to be 
true, or knows to be,false, to another’s prejudice and his own gain, is 
both in morality and law guilty of falsehood, and must answer in 
damages.” (2) l 

Doubtless it is clear enough to-day that the law of England sanctions no 
such broad rule, but it is equally clear that American Courts which should 
refuse to follow the decision of the House of Lords in Derry v. Peek 
would have good old English authority behind them. And. many 
American Courts of the highest standing at least go much beyond the 

(1) ‘Vol. 2, (3rd ed), 956, ` (2) 4 Bing. 66. ; 
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present limits of the English law. Thus the Supreme Court of Massa- 
chusetts in speaking of an action for deceit in representing a horse to be 
sound has said : “It is not always necessary to prove that the defendant 
knew that the facts stated by him were false. If he states, as of his own 
knowledge, material facts susceptible of knowledge, which are false, it is 
a fraud which renders him liable to the party who relies and acts upon 
the statement as true, and it is no defence that he believed the facts to 
be true. The falsity and fraud consistsin representing that he knowsthe 
facts to be true, of his own knowledge, when he has not such knowledge.”’(1) 

It is to be observed that the Court makes no inquiry as to whether 
the defendant honestly believed that he knew the facts—it is enough that 
he asserted that he knew them; and indeed it is not necessary to satisfy 
the requirement laid down by the Court that the defendant should assert 
in terms that he knew what he stated to be true—it is enough that he 
positively asserted that the horse was sound and that the unsoundness of 
the horse was readily ascertainable. It might well be true not only that 
the defendant believed the horse to be sound, but that, if his state of mind 
is to be regarded, he felt perfectly positive of it and even had reasonable 
grounds for his belief. Nevertheless he would be liable under the 
instructions approved by the Court. That the Massachusetts Court is 


` prepared to accept these inferences is apparent from its later decisions. 


‘In Chatham Furnace Co. v. Moffatt (2) the Court said : 


“The fraud consists in stating that the party knows the thing to 
exist when he does not know it to exist ; and if he does not know it to 
exist, he must ordinarily be deemed to know that he does not.” 

And in its last decision on the subject: ‘Due diligence to ascertain 
the truth in regard to statements made as of matters of fact within one’s 
own knowledge is not enough to relieve the maker of them of liability if 
they are false and relied upon as true, and the person to whom they 
are made suffers loss thereby.” (3) 

Many decisions in Massachusetts and in other jurisdictions go as far, 
or nearly so, in holding a defendant liable irrespective of good or bad 
faith, for making a positive false statement as to which he had special 
means of knowledge. (4) 

Undoubtedly the doctrine that one who positively states a fact as of his 
own knowledge is liable, if the statement is false, has been somewhat con- 
fused with the doctrine that if no reasonale ground existed for the statement, 
itis evidence of fraud, or isevidence enough to make outa prima facie case of 
fraud ; but the decisions in Massachusetts and other jurisdictions here relied 
on certainly go farther than this. A somewhat more subtle line of reason- 
ing, however, may be suggested by those who believe the cases on deceit as 
a tort are in the main consistent. It may be urged that the authorities, 
including Derry v. Peek, are agreed that a statement made “recklessly, 
careles whether it be true or false,” is fraudulent. This idea was expressed 
by Lord Blackburn in the House of Lords some years before the decisicn 


(1) 1173Mass 45, 197. (3)!206 Mass. 318, 324. 2 
(2; 147 Mass. 403. (404.) (4) 150 U. 8. 665, 675. 
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of Derry v. Peek; “If when aman thinks it-highly probable that a thing 
exists, he chooses to say he knows the thing exists, that is really asserting 
what is false—it is positive fraud.’(1) Now one who asserts as a fact some- 
thing of whcih he has‘no positive knowledge, not only asserts that the 
fact is‘ as he states—something which he may well believe—but also 
impliedly that he knows itis so or that he has an adequate basis- of 
information. If this is not true he is asserting a falsehood as much as if 
he did not believe the truth of his express statement, (2) | 

This line of reasoning would probably be accepted by most Courts, 
and in many decisions it is- followed under one mode of statement or 
another without being continued to the inquiries to which it naturally 
leads, namely, does it make any difference that the speaker believes that 
he has knowledge or that he has an adequate basis of information when 
in fact he has not, or that he speaks believing what he says to 
be true, but without much reflection and without consciousness of the 
paucity of his information? It isa merit of Derry v. Peek that the 
House of Lords at least makes its position clear. In its view these 
inquiries are of vital importance. In each opinion this is made evident— 
perhaps least so in the elaborate opinion of Lord Herschell, but even 
his language seems to leave no doubt that he believed that conscious 
dishonesty of the defendant must be shown. 

On the other hand, in the American cases cited above the Court 
proceeded upon the theory that the plaintiff must recover if the 
defendant asserted as matter of his own knowledge something which in 
fact he did not know, or for which he had no reasonable basis of belief. 

In some jurisdictions the Court squarely states that the defendant 
is liable for the consequences of a positive misstatement of facts as to 
which he ought -to be informed, or at least is liable if he had no reason- 
able ground for believing the.truth of his statement. In others the same 
principle is veiled under the guise of a conclusive presumption, but in 
all of them, under the rules enunciated by the Courts, a defendant 
may be held liable though in fact he honestly believed not only that 
the ‘statement that he made was true, but also that he knew it to be 
true. In some of the cases cited it may be that the actual facts involved 
did not require so extreme a statement, but in most of them the point 
was necessarily involved in the decision of the Court. In Michigan the 
Court has gone perhaps as far as anywhere in holding a defendant 
liable for innocent misrepresentation. It is broadly laid down ` 

“ that the doctrine is settled here, by a long line of cases, that if 
there was in fact a misrepresentation, though made innocently, and its 
deceptive influence was effective, the consequences to the plaintiff being 
as serious as though it had proceeded from a vicious purpose, he would 
have a right of action for the damages caused thereby either at lawe 
or in equity.” (3) 

This doctrine, however, has been Jater so far limited as to cover 


e (1) 5 App. Cas, 928, 953. (2) Pollock, Fraud in Br. India, 43, 
(3) 69 Mich. 396. 
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only cases where the profit of the misrepresentation enures to the 
benefit of the defendant, or he is a party to a contract with the plaintiff 
induced by the misrepresentation. No such limitation however is con- 
tained in the provision of the California Civil Code : 

“A deceit within the meaning of the last section is either... e.. Lhe 
assertion, as a fact, of that which is not true, by one who has no reason- 
able ground for believing at to be true.” 

This provision has been adopted in identical words in Montana, 
North Dakota and South Dakota. But it will be observed that under 
such a statute innocent misrepresentation must be at least accompanied 
by carelessness to afford a cause of action. 

Undoubtedly there are many decisions and more azcfa opposed to 
the authorities which have just been cited, but there is certainly enough 
authority to put the bench and bar upon inquiry as to the intrinsic 
merit of the proposition that one who makes a positive statement of fact 
in regard to a matter about which he may reasonably be supposed to 
have special means of information, and makes the statement for the 
purpose, or apparent purpose, of inducing another to enter into a business 
transaction, is liable if the statement is false. 

The use of the words " fraud ” and “ deceit ” have probably exercised 
an unfortunate influence in the development of the law on the subject. 
These words naturally import consciously dishonest conduct on the part 
of the defendant. Moreover, the difficulty in extending the limits of 
liability beyond cases where the defendant is consciously dishonest has 
been increased by the objection of modern Judges and lawyers to the use 
of fiction in expressing the law. Conclusive presumptions are not now 
much favoured, and such terms as “constructive fraud” and “legal 
fraud” share the disfavour into which conclusive presumptions of 
fraud have fallen, This disposition is certainly not to be quarreled with. 
It is better to state the law in terms which will give rise to as little 
misunderstanding as possible; but the result reached by means of 
fictitious statement must not be discarded with the fiction when, as has 
commonly been the case with fictions in the law, the result reached is 
desirable though the mode of statement is confusing. 

The real issue which should be discussed 1s thus constantly obscured 
by the terminology of the subject. The real issue is no less than this : 
When a defendant has induced another to act by representations false in 
fact. though not dishonestly made, and damage has directly resulted 
trom the action taken, who should bear the loss ? 

(1) 154 Mioh. 23, 
(Zo be continued), 
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In considering which doctrine is the better, consideration should be 
given chiefly to two things. irst: logical consistency with itself in all 
parts of the law governing misrepresentation. Secondly : the inherent 
justice of the rule proposed. That the law of misrepresentation as laid 
down in Derry v. Peek is hopelessly inconsistent with the law governing 
misrepresentation when relied on as the basis of warranty or estoppel, 
can hardly be dented. Adherence to what muy be regarded as estab- 
lished English doctrine in deceit, estoppel, and warranty is absolutely 
illogical, and with simplified pleading becomes nearly, if not quite 
impossible, It is a just ground of reproach tothe law if a harmonious 
doctrine cannot be developed. 

The inherent justice of the severer rule of liability which in some 
cases at least holds a speaker liable for damages for false representations, 
though his intentions were innocent and his statements honestly 
intended, is equally clear. However honest his state of mind, he has 
induced another .to act, and damage has been thereby caused. If it be 
added that the plaintiff had just reason to attribute to the defendant, 
accurate knowledge of what he was talking about, and the statement 
related to a matter of business in regard to which action was to be 
expected, every moral reason exists for holding the defendant liable. 

The precise limits of liability in damages for honest misrepresenta- 
tions are not fixed at the same place by all the Courts which hold that such 
liability may exist. Two qualifying principles may claim some support 
in authority or reason. The first of these finds support in the early 
law, in the dissenting opinion in Pasley v. Freeman, and in sundry 
expressions in modern decisions, as in Michigan (1). Tnis principle would 
confine liability to cases where the misrepresentation was made to 
induce another to enter into a contract with the person making the 
misrepresentation, and would be consistent with the modern law of 
seller's warranty, and indeed would find its chief support in cases 
relating to sales. On the other hand, the principle, though not incon- 
sistent with most decisions relating to the implied warranty by an agent 
of his authority, since most ofthem relate to cases where the agent 
purported to enter intoa contract, has been expressly repudiated by the 
House of Lords as a limitation on the agent’s liability (2). Further, there 
is no such limitation to liability for misrepresentation created by means 
of an estoppel, and in the action of daceit the authority, both of Courts 
which -approve of Derry v. Peek and of Courts which do not, gives 


, (1) 15% Mich, 23, (2) (1908) A. O, 114. ` Bi 
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little support for a distinction between representations which induce a 
contract with the person making them and representatigns which induce 
a contract with another person, or indeed any other detrimental 
action. Nor is it easy to see on logical or ethical grounds why such a 
distinction should be made, 

The second qualifying principle suggested is that no liability should 
exist if there was reasonable ground for believing that the statements 
made were true. This amounts in effect to denying liability unless the 
statement was made negligently, though it is not, in terms at least, an 
adoption of the action on the case for negligence for carelessly spoken 
words. A Court might indeed adopt this qualifying principle without 
holding doctrines of contributory negligence applicable. The statutes 
of California and other States cited above excuse a defendant from 
liability if he had reasonable ground for believing his statement to be 
true. A similar doctrine seems to exist in North Carolina. It is 
certainly by no means clear that the Courts of these States would put 
the whole subject on the footing of a duty to use reasonable care in regard 


to spoken or written words. 
It has, however, been ably urged that, subject to appropriate limita- 
tions, an action on the case for negligence is properly applicable to mis- 
representations made carelessly but not dishonestly (1). “ Doubtless under 
any theory of liability which excludes dishonesty as a necessary element 
of the cause of action it will generally be found that a defendant who is 
held liable has been guilty of culpable negligence. But there are 
objections to throwing the whole matter into the law of negligence, and 
treating spoken words in the same way that acts are treated. Inthe 
first place, the law of liability for false representations has grown up on 
other lines than the law of negligeuce. There is a violation of historical 
continuity in forcing the two together. This should not be an insuper- 
able obstacle if logic and practical convenience demanded the joinder, 
but this does not seem true. Neither the law of warranty nor that of 
estoppel is based on negligence, so that no general consistency of the 
law governing misrepresentation would be attained. Further more, if 
negligence isto be the basis of liability for words regarded from the 
standpoint of misrepresentation, the same test should logically be applied 
to defamatory words ; but the whole law of defamation is inconsistent 
with any application of the law of negligence to either spoken or written 
words, for the law governing defamation “is not a Jaw requiring care 
and caution in greater-or less degree, but a law of absolute responsibility 
qualified by absolute exceptions.” (2) Itis also an objection that if an 
action for negligent misrepresentation as such were permitted, it would: 
be necessary to limit somewhat arbitrarily the scope of the action; 
for it is probably true, as has often been said, that to hold every man 
jiable for the: consequences of the words carelessly spoken would be to 
impose a degree of -liability beyond what is reasonable. Again, the 
doctrine of contributory negligence would be troublesome to apply. Is it 
(1) 74 N. H. 435, |... (2) Pollock, Torta, 8 Ed, 553% = « 
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contributory negligence for a man fo rely on what he is told by a person 


Though many decisions ‘require that a plaintif should not have been too 
foolish’ in believing what no reasonable man in his position should 
believe, it is going too far, both in reason and on the authorities, to say 
that a plaintiff, unless his conduct was not wholly irrational, should 
lose his rights because he failed to make independent investigation 
and believed what he was told. It should not lie in the mouth of 
the man who inducéd his reliance to assert that the reliance’ was 
negligent. (1) If aman makes a statement in regard to a matter 
upon which his hearer may reasonably suppose he has the means 
of information, and that he is speaking’ with full knowledge, and 
thé statement is made as part of a business transaction, or to induce 
action from which the speaker expects to gain an advantage, he should 
be held liable for his misstatement. Such a principle most nearly 
harmonizes the Jaw of misrepresentation in its various aspects. 

To avoid misapprehension it should be added that where a person 
is, because of a contract of employment, under a duty to speak, as by 
making a report or giving an opinion as an expert, the law of negligence 
governs his liability. “Asa consequerice of his contract of employment 
the law throws the risk of his statements upon him at an earlier point 
than'it would’ do otherwise. But for the contract he would not be 
liable for statements unless’ frdudulent, or for advice unless’ dishonest.” (2) 

The idea that d consciously dishonest state of mind is éssential for 
dn'action of tort for deceit leads to other consequences than decisions 
that the statement madé by the defendant must be known by him to be 
false. For instance, if the defendant makes a statement whichis false if 
his words’ are given’ the natural meaning with his hearer would give 
them, but which are true if taken in some unnatural sense which he 
himself put upon them, there is no dishonesty in the defendant, even 
though he Knew that the facts did not accord with the natural ' meaning 
of his words, provided that natural meaning did not occur to him. Both 
iti England and: in Massachusetts it has been’ held that under these 
circumstances a defendant is not liable. (3) 

In the Massachusetts decision the dissenting opinion of Holmes, J 
in which Field C. J., concurred, is a very effective argument against the 
view of the majority of the Court. It seems odd that in Massachusetts, 
where it has been held since, as well-as before, the decision in question, 
that a man who positively asserts as facts matters about which he 


should be expected to know, is liable, although he thinks he knows, it” 


should also be held that a man who asserts what is false, and what he 
knows is false, if his words be taken in their natural meaning, may, if 
he used them in an unnatural sense, prove this and so escape liability. | 
There seems no' reason whatever for not holding a defendant for the 
natural consequences of his-actions when the question involved relates to 
(1) 8 Colo, App. 223, 281. (2) 66 Mass 279/287. © ° 2”, 
e - (8) 1¢ App, Cas. 987, UBD 2 Oh, "449. | 


_ in a position to Know, and to fail to make an invéstigation for himself? - 
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tort as well as when it relates to contract. In the formation of contracts 

.. the parties are rightly held to the natural meaning of what they say. It 
can only be the jdea, induced by the words “fraud” and “deceit,” 
that conscious dishonesty is necessary which can have brought about a 
‘different result in an action of tort. 

In England the Courts bave gone still farther in consequence of the 
doctrine that a guilty state of mind is a necessary element in order to 
make the defendant liable. Both in Derry v. Peek (1) and in Angus v. 
Clifford (2) the Court held that no recovery could be had though the 
‘defendants made: statements which were ‘untrue and which it is 
absolutely impossible to suppose they did not know were untrue. On 
the most favourable view the Courts simply did not think that the 
untruth was believed to be of any importance by the defendants, who, 
therefore, had no intent to defraud if that word be used in the sense 
naturally givento it. In Derry v. Peek (1) the defendants stated that their 
Company had a right to use steam motive power for its cars. In fact the 
defendant directors confidently expected to get that right, but that all of 
them supposed, or could have supposed, that they actually had it is 
increditible. Lord Bramwell alone squarely faced and justified all that 
was involved in the decision of the Court. He said: 

“t It is also certain that the defendants knew what the truth was, 
and therefore knew that what they said was untrue. But it does not 
follow that the statement was fraudulently made. . . A man may 
know it [the truth], and yet it may not be present to his mind, at the 
moment of speaking ; or if the fact is present to his mind it may not 
occur to him to be of any use to mention it.” (1) 

So in Angus v. Clifford (2) the defendant stated that a certain published 
report of an expert on the Company’s property had been made for the 
directors. In fact the report had not been made for the directors, but 
for the promoters who sold the property: to the Company. It is im- 
possible to suppose that the directors did not know this. Some members 
at least of the Court tried to rest the case on the ground that the — 
defendants were not using the published words of the prospectus in the ee 
natural sense in which the plaintiff understood them; but that ‘ madé¢- 
for the directors’’ can by any body ever have been supposed to mean 
‘made for some one else” is absurd, and all members of the Court lay 
stress on the point that the defendants did not regard the misrepresenta- 
tion of fact as " important.” If conscious dishonesty on the part of the 
defendant is a necessary element of tort for impresentation these 

* decisions are right, but they represent a distinctly lower standard of 
morality and justice than the contrary decisions. (3) Moreover, the 
‘standard which they adopt is very difficult to apply. A defendant who 
is charged with false representations, and who can escape by making out 

e that his intentions were honest though his words naturally understood 
were false, will rarely fail to testify to his own honesty of intention. The 

(1) 14 App Cas. 337, 348. (2) (1891) 2 Ch. 449, 

(8) 95 Va, 161,169 Mar, 576. | e 
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issue thusraised of the defendant’s state of mind is difficult to try, 
and attempts at its decision are quite as likely to promote perjury 
as justice. 

It may properly be urged that the measure of damages in an action 
for deceit differs from that applicable to actions for breach of warranty 
or to actions based on estoppel. In an action of tort for deceit it may be 
said that the law should endeavour to place the plaintiff in as good a 
position as he would have been in had no tort been committed ; that is, 
if the plaintiff had not entered into the bargain at all, On the other 
hand, for misrepresentation which amounts to a warranty or estoppel 
the defendant is compelled to place the plaintiff in as good a position 
as he would have been in had the misrepresentation been true. Un- 
doubtedly this difference in theory exists, though as matter of fact the 
weight of authority in this country gives the plaintiff the same measure 
of damages in tort for deceit as it gives for breach of warranty. But the 
vital question concerns liability and not the measure of damages for it. 
If it be granted that the defendant should be liable for honest misre- 
presentation to the extent suggested, it is of little comparative import- 
ance whether the liability should be to make the representation good, or 
to make good the loss incurred by reliance upon it. There is authority 
for either way of dealing with the liability. 

(1) Williston, Sales, Sec, 613, 
SAMUEL WILLISTON, 


REVIEWS 


>. ‘The Indian Decisions, (New (New Series), Vol. I. ALLAHABAD (1875- 
Ro.) by T. A. Ven xasawmy T. Row, Law Printinc HOUSE, MADRAS, 
v.I.—-This is another creditable venture of the well-known legal 

f ablisher of Southern India. The Government of India is unable 

* keep complete the series of official Law Reports and yet the Govern- 
rent has not the generosity to allow private effort full play in the 

task of disseminating important legal knowledge. Mr. Row has, 
therefore, undertaken to give to the profession the various judgments 
contained in Reports, official and non-official, with new Head notes 
and statements and arranged in chronological order. This, he is at 
liberty to do, under the Copy-right law, because as we had occasion 
to point out recently, the judgments of our Judges are public property 
and no copyright can be claimed therein by any individual. Tables 
are appended by means of which the original reference can be found 
out without any trouble. In addition to this, each case is annotated 
so as to show how it has been affected by subsequent decisions. Con- 
sequently this series is far more useful to the profession than the 
original Reports themselves, and one can prophesy for it with cgn- 
fidence a considerable measure of success. 


a 


. 
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Decennial Digest of Indian Cases,1901-1910, by S. Srinivasa 
IYER, B.A. B.L., MADRAS, 1911, VOL. II, L—Z. (COMPLETE SET Rs. 20).—We 
reviewed the first volume of this Digest in 14 C. L .J. 65%. The second 
and concluding volume now before us is marked by the same conciseness 
of statément and simplicity of arrangement as the first volume. We are 
sure that the work will be appreciated and widely used by the profession. 

All-India Decennial Digest, 1901-1910, by B. R. Desar, Vor. I. 
CRIMINAL, Vow. H, Civi, A.—G., Baropa, 1911. (Vor. I, Rs. 5. 
Vors. II & II, Rs. 15).—-We had occasion to review the first volume of 
the All India Century Digest (Criminal) by Mr. Desai, r4 C. L, J. 667. 
The present work covers the last tên years, and analyses not merely the 
Criminal but also the Civil cases. All available Reports, official and non- 
official, from every province appear to have been utilised. The classifica- 
tion is logical, and the cross-references are so extensive as to enable the 


‘busy practitioner to trace out a case in the shortest possible time. The 
get up is attractive and will secure a wide circulation of the work. 


` ' All-India Digest (Civil) 1811-1911, by T. V. Sanyjrva Row, 
ASSISTED BY P, RAMANATH IYER, B.A., B.L, and R. Harr Rao, B.A., B.L., 
Vor. I, MADRAS, 31912 (VENKASAWAMY Row AND KRISHNASAWMY 
Row) Rs. 10 PER voLume.—The All-India Century Digest planned and 
commenced by the late Mr. Sanjiva Row is a truly monumental work, 
totally unlike that had been before attempted in this country even under 
State patronage. We had occasion to review the Criminal sectionsin 12 
C. L. J. 822. and 13 C. L. J. 63%. The first volume of the Civil section 


-which is estimated to occupy eight or nine volumes of more than one- 
thousand pages each, is now before us. We have nothing but praise for 
.the manner of execution of this great undertaking. The arrangement 
‘and classification are simple and natural. The statements of law ar 


accurate. To each analysis of a case is appended a short note indicating 


wheré and how it has been considered. To each statute, is annexed a 
short history showing how it has been modified. The cross references 
are exhaustive, and make it impossible for a practitioner in search of an 
authority to fail in his effort. We are assured that all cases have been 
duly accountéd for, and no Report has been ignored or overlooked. The 
work when’ completed must necessarily supersede all other Digests of 
whatever description and we are pleased to find it stated by the enter- 
prising publishers that as the entire* manuscript has been completed, 
successive volumes only be expected to issue at intervals of two months, 
It is superfluous to add'that the get up of the work is worthy of the Law 


“Printing House. We would’ suggest that in the concluding volume 


should'be added a ‘coniplete alphabetical name- index of the cases digested 
“and of the places iti the: work where each case is arialysed, 


ann s 
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The Indian Limitation Act, 1908, wrra Notes, by T. R. Desar, 
B.A., LL.B., ASSISTED BY R, P. MAGRE, B.A., LL.B. 3RD ED. 1911, LAWYER , 
OFFICE, BOMBAY, Rs. 3-8.—Mr. Desai is indefatigrable in his endeavour 
to produce annotated editions of important statutes. The volume, now 
before us, is one of the best in the series. The substance of important 


decisions is succinctly stated, so that the work will be useful, not merely. 


to the practitioner but also to the law student. The cases include a great 
many decided by the English Courts, and these latter will be found 
specially helpful. The collection of examination and insertions with brief 
references to solutions will be found of practical importance by students. 


ata 


Primer of Roman Law, by W. H. KELKE, M.A, SWEET AND 
MAXWELL, LONDON, 1912, 5s.—Mr. Kelke is well-known to the law 
student as the author of a series of Epitomes. The one of Roman 
Law is clear and logical, and enables the student not only to understand 
the subject but also to pass a creditable examination. The Primer now 
before us is not an abbreviation of the Epitome ; it is rather a simpler 
restatement of the leading principles of Roman Law as contained in 
the Institutes of Justinian. The result is an elementary Hand-book 
illucidated by full explanations and copious illustrations and admirably 
suited for the beginner. 








Commentary on the Bengal Tenancy Act, 1885, by M. Finucane, M.A, 
AND SYED AMEER ALI, M.A 2ND Ep. by J. BYRNE, B.A., 1.¢.s.—Cranenburgh 
Law Publishing Press, Calcutta, 1911, Rs. 8. We believe that this is 
the one instance of an Indian Law book prepared by two members of 
the Privy Council, both of whom had ‘considerable experience of the 
country. The result 1s a valuable commentary from the point of view 
not so much of the busy practitioner in search of the latest decision, but 
rather of the serious student in search of principles and their history. 
We must add, however, that all cases of any importance have been duly 


analysed, and placed under the appropriate sections. The Appendix on: 


the description and incidents of tenures in different parts of the country 
is extremely valuable. The work has been brought up to date by an 
experienced officer, familiar with settlement work, and will prove a yery 
valuable addition to every Law Library. 


SHORT NOTES. 


Will— CER ae ere af life estate, 
' Appeal by the Piaintiff, 








ed 


The property in suit belonged to A. Hedied leaving a will by which he bequeathed E ebra, 12. 


his property to bis daughter, and after her death to his daughter-in-law, and after them 
to the plaintiff. The third olause of the will ran as follows: 

‘‘ Whoever should abandon my homestead for residing or with the intention of 
residing permanently in any place other than a holy one, shall forfeit her rights to 
enjoy all properties left by me or to part with them even for necessity. On the other 
hand, whoever should reside or intend to reside permanently in a boly place without 


‘bhoy 
Charan Dutta 


ib Chandra 


forsaking her own religion shall be entitled to an annuity of ‘Rs, 12 but shall be debarred 8. ares No, 787 


from enjoying the other rights mentioned above.” 
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~ „The daughter-in-law, after getting the property, left the homestead for good in 
1286 but died in 1310, 
Held, (per Ooxe J } that the plaintiff becume the owner of the property in ‘1288. 
Bibus Dwarka Nath Chakravarti and Govinda Chunder Dey Roy for the Appellants, 
` Babus J oges Chunder Roy and Sasanka Jiban Rey for the Respondent, 
Appeal dismissed, 


Deolarutory suit— Right to bury dead—Civil Procedure Cade (Act XIV of 1882), Sec, 30— 


OIvil, 
— Admissibility in evidenco—Judzment and report under See. 133 of the Code of 
1912, Criminal Procedure—Indian Evidence Act ( Tof 1872), Secs, 35, 42?-—Acquisi- 


tion of customery right—~Limitation—Burden of proof. 
_Appeal by the Defendants. 
Surjamani The suit was for a declaration of the plaintiff's jote right in certain land and for a 
, declaration that the defendants had no right to bury their dead there: 
Phair fa Pandab Held (Coxe J), that the suit was not barrei under section 30 of the Code of Civil 
S. A. A 878 of Procedure (1882). 

1909. Heid also, that the judgment under section 133 of the Code of Criminal Procedure 

= was admissible under section 42 of the Evidence Act and the report under the said 
section, 133 of the Code of Criminal Progedure, was also admissible under section 35, 
That to prove the facts mentioned in the judgment, the Magistrate might be examined, 

There is no stetutory period for the acquisition of a customary right to bury the 
dead ; but when such right was pnt forward and the title of the plaintifi’s lessor was: 
not impugned, the burden of proving it rested od the defendants, 

Babus Tarakishore Chowdhury and Chandra Kanta Ghose for the Appellants, 

Babus Kumar Sankar Roy and Biraj Mohan Mojumdar for the Respondant. 

Appeal allowed, 


ngangin 
February, 18, 





CIVIL, Bengal Tenancy Aot (VIII of 1895), Seo. 22—Ijaradar purchasing occupancy holding, 
192, ‘ Appeal by the Plaintiff. 
ee ln execution of a decree for rent, the ijaradar sold the jote rights i in certain holdings 
January, 15, and purchased the same. He then sold the jote rights to the plaintiff. In the Record of 
— rights the plaintiff was recorded as tenure-holder and the defendants as raiyats under - 
ma Lall him, The plaintiff contended that he was was a raiyat and the defendants were his 
W.M. wW. a under-raiyats. The defendants supported the case of the plaintiff, But the Assistant 
ca Settlement Officer and the District Judge in appeal held that that the entry in the 
8, A. Nos. 1287 Record of rights was correct and dismissed the suit : 
and 1304 of - Meld (Coxe J.j—Section 22 of the Bengal Tenancy Act does not lay down that- 





seks when an ijaradar purchases a holding in execution of a decree under the Bengal Tenancy 
Act as is stood before it was amended, the tenancy oeased to exist, The plaintiff was 
held to bea raiyat and entitled to relief under section 106 of the Bengal Tenancy Act. 

Babu Khetra Yohan Sen for the Appellant, 
. Babn'Biraj. Mohan Mojumdar for the Respondent, ae 
Appeal allowed. 
OIVIL. Mahomedan Law—Sale with condition ~ Condition invalid, 
Spe 1 by Defendant No: 2 
1912, e 


Ce The suit was for recovery of possession ofa holding. The holding was sold by the 
Januaryp16, husband to bis wife in consideration of what was due to her as her dower, The terms 
_— of the kobala were that the property should be transferred to wife and that the rights 
Moula Bux of husband in it should come to an end, but there was a condition that, during the life 
Ajahar Molla. time of the husband, the land should remain in his khas possession and that the wife 
ae should uot be entitled to alienate the property. 
8, A. No. 1188 Held (Coxe J.) that the stipulation in the kobala did not invalidate the original 
of 1909. 6 transfer, 
oe: Babu Baikunt Nath Das for the Appellant. 


' Babu Baidya Nath Dutt for the Respondent. 
: j Appeal dismissed, 
if ene sccm, à 
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PUNISHMENT FOR ABETIENT. 

The subject of abetment has been dealt with in Chapter V of the 
Indian Penal Code. This chapter begins with section 107 and ends 
with section 120, Evena cursory view of the sections—115, 116, 118, 
119 and 120, issure to indicate that the Code makes a marked distinc- 
tion between a case when the offence abetted is committed and a case 
when it is not committed. With due deference to the authors of the 
Code, I propose in the following lines to shew that this distinction is 
against the principles of the Code itself which are enunciated in the 


very same Chapter. 

Now, section 107 defines the abetment of 1a thing. Says the Code, 
“A person abets the doing of a thing, who—/irs¢, instigates any person 
to do that thing ; or, secondly, engages with one or more other person 
or personsin any conspiracy for the doing of that thing, if an act or 
illegal omission takes place in pursuance of that conspiracy, and in order 
to the doing of that thing; or, ¢hzrdly, intentionally aids, by an act or 
dillegal omission, the doing of that thing.” It is evident from this 
efinition that the question of different punishments arises only when 
a person instigates any person to do a thing. For, in the second and 
third cases, to wit, when a person engages with another for the doing 
of a thing or when a person intentionally aids the doing of a thing, the 
abettor is not responsible, or in any way guilty and punishable, unless 
and until an act or tllegal omission takes place. Hence, it is perfectly 
evident that we should judge of the correctness of the sections in 
question from the point of view, abetment casued by instigations, which 
are the chief forms of abetment as is clearly demonstrated by the 
illustrations of the Code itself. ; 

‘A person is said to “instigate” another to an act, when he 
actively suggests or stimulates him to the act, by any means or 
language, direct or indirect, whether it take the form -of express 
solicitation, or of hints, insinuation, or encouragement.’ (Vide 1 Russ. 
164.): From this, the only natural conclusion is that ‘the offence is 
complete as soon as the abettor has incited another to commit a, 
crime, whether the latter consents or not, or whether, having consented, 
he commits the cirme or not, This form of abetment depends upon the 
intention ‘of the person who abets, and not upon the act, which is- 
actually done by the person whom he abets; Tha La Aung (1). Hence, 





it is in mo way correct or proper to mark the nature or degree of è 


= 


(1) 12 Burma Law Reports, 70. 
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participation which is not in the least essential to the criminal liability 
of the abettor. In other words, in different cases of abetment by 
instigation, guilt or criminal liability can never be of different measures, 
and therefore distinction in respect of punishments is not justifiable. 

Section 108 defines an abettor. Explanation II added to this 
section runs thus: “To constitute the offence of abetment, it is not 
necessary that the act abetted should be committed, or that the effect 
requisite to constitute the offence should be caused.” It clearly points 
out that the offence of abetment isan offence complete in itself: Gopal 
Chunder v, Foolmont (1). It has no connection with the commission 
or otherwise of the act abetted: Zhe Queen v. Kalee Churn Gangooly (2), 
Gopal Chunderv. Foolmoni (1) and Sakto Ditta (3). So, this section also 
points out, with all its force, that the said distinctions in respect of 
punishments ought not to be made. l 

Section 108A deals with abetment in British India of offences 
outside it. Hence, it is useless for the solution of the present question. 

_ Section 109 is a general section. Itis supplemented by sections 115 
and 116 and finds its complement in the second paragraph of section 115. 
It may be overlooked for the present purpose, for it does not help us in 
deciding the present question either way. ; 

Section 110 runs thus: “Whoever abets the commission of an 
offence shall, if the person abetted does the act with a different intention 
or knowledge from that of the abettor, be punished with the punish- 
ment provided for the offence which would have been committed if the 
act had been done with the intention or knowledge of the abettor and 
with no other.” We need not be scholars to understand that this 
section also makes the abettor liable for his own intention and knowledge 
and for no other. Hence, it also supports my view of the question. 

Section 111 runs thus : “When an act is abetted and a different act is 
done, the abettor is liable for the act done, in the same manner and to the 
same extent as if he had directly abetted it.” The proviso attached to 
this section clearly lays down that the abettor is punished for the probable 
consequences of his abetment and not for the guilt or crime committed by 
the person abetted. Obviously this section also lends support to my 
position. 

Section 112 enunciates that “if the act for which the abettor is 
liable under the last preceding section is committed in addition to the 
act abetted, and constitutes a distinct offence, the abettor is liable to 
punishment for each of the offences.” This section lays down that an 
abettor is liable to cumulative punishment for act abetted and for act 
done, provided that the act done was one which, according to ordinary 
experience and common sense, the abettor must have foreseen as pro- 
bable. (Vide Morgan and Macpherson’s Indian Penal Code, 91.) 
Hence, it is clear that “if you choose to run the risk of putting another 


(1) (1882) I, L. R,8 Cale. 728, - (2) 11873) 21 wW. Re Cral; 
(B) (1885), 20 Punjab Record. 
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jn motion to do an unlawful act, he, for the time being, represents’ you 
‘as ‘much as he does himself ; and if, in order to effect the accomplishment 
of that act, he does another which you may firmly from the circum- 
stances be presumed to have foreseen, would be a probable consequence 
of your instigation, you are as much responsible for abetting the latter 
act as the former.” (Fer Straight, J, in Queen Empress v. Mathura 
Das, (1). So, the only natural inference from this section is that the 
abettor is responsible for his actions alone. Even if he is liable to cumu- 
lative punishment, it is so due to his own guilt, and not the guilt of the 
person he abets. Therefore, this section too is in my favour. 

Section 113 runs thus: “ When an act is abetted with the intention 
on. the part of the abettor of causing a particular effect, and an act for 
which the abettor is liable in consequence of the abetment, causes a 
different effect from that intended by the abettor, the abettor is liable for 
the effect caused, in the same manner and to the same extent as if he 
had abetted the act with the intention of causing that effect provided he 
knew that the act abetted was likely to cause that effect.” Here also 
the abettor is punished only 2f ‘t he knew that the act abetted was likely 
to cause that effect.” Does it not fully prove my view of the matter ? 

Section 114 lays down thus:, “ Whenever any person who, if 
absent, would be liable to be punished as an abettor, is present 
when the act or offence for which he would be punishable in 
consequence of the abetment is committed, he shall be deemed 
to have committed such act or offence.” This section, besides 
those that deal with the amounts of punishment, does not follow 
from the principle of justice or equity. Why should the presence of 
the abettor, when the offence is committed, enhance his punishment ? 
If present, should he be deemed zo commit the offence, though in point 
of fact and reality it is the person abetted who actually commits it? 
Should a person present abetting an offence be thought’ to have 
committed the offence though he does not, in fact and truth, do so any 
more than an abettor who is not present when the offence is committed ? 
A negative answer only can be reasonably given. It is against reason 
and justice to hold the opposite view. Therefore, this section is open 
to grave doubts and serious criticisms, It cannot be argued that the 
presence of the abettor is tantamount to his taking active part in the 
doing of the offence and hence his guilt in this case is more serious. 
For, if presence is equal to taking active part, this section becomes. 
totally useless ; because we have get an earlier section, to wit, section 34, 
which lays down the principle that “where parties go with a common 
purpose to execute a common object, each and every one becomes 
responsible for the acts of each and every other in execution and 
furtherance of their common purpose; as the purpose is common, so 
must be the responsbility.” Ganesh Singh v. Ram Raja (1). To be 
more clear, this section does not contemplate that the presence of the 
(1) (1884) I, L, B. 6 AU, 491 (494), (2) (1869, 3. B, L. R.P, O. 44, (45). 
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abettor makes him liable for the commission of the offence abetted in 
the same manner as if it were done by him alone. For this ground, as 
said above, is clearly and wholly covered by section 34. So, obviously 
this defence of this section will make it useless and unnecessary, 
Therefore, we can safely infer that it is not just to enhance the punish- 
ment of the abettor, in case he is present when the offence abetted is 
committed; for by his mere presence it can never be argued that he 
somehow co-operates in the commission of the offence abetted. 

Sections 115 and 116—the first paragraph of each of these sections 
lays down the principles which go to supplement those which are 
ennuciated in section 109. The second paragraph of section 115 
completes and controls section 109. 

Section 116 is a general section and may be safely overlooked 
for the solu-ion of the present problem. 

Section 115 for the first time makes this unjustifiable distinction 
in punishments of the two cases of commission and non-commissien 
of the crime abetted. Now, if A instigates B to murder Z, only 
three cases can possibly be thought of, leaving apart the cases which 
dre dealt with in sections 111, 112, and 113: (I) B refuses to 
doso. A is guilty of abetting B to commit murder, though the 
offence abetted is not committed (section 108); (2) B in 
pursuance of the instigation murders Z; here A is clearly guilty 
of abetting Bto commit murder; inthis case, the offence abetted is 
committed ; (3) B causes any hurt to Z in consequence of the abetment ; 
here also A is guilty (section 115). In the case marked (2), Ais subject 
to the punishment of death or transportation for life (section 115); in 
the case marked (1), Avis liable to punishment for a term which may 
extend to seven years, and also to a fine (section 115); and in the case 
marked (3), that is, if any hurt be done to Zin consequence of the 
abetment, A will be liable to imprisonment which may extend to 
fourteen years, and to fine (section 115). 

From the above, it is as obvious as anything that the Code enhances 
the punishment of the abettor if the offence abetted is committed ; that 
it regards the non-commission of the guilt abetted as an extenuating or 
mitigating circumstance in favour of the abettor ; and that ifthe offence 
abetted is committed only in part, the punishment meted out by the 
Code is about midway between the two punishments pointed out by the 
Code for the other two cases. Now, why this difference in punishments 
is created in the cases above referred to? Why should the punishment 
of the abettor be enhanced when the offence abetted is committed? Is 
not the offence of abetment complete in itself? Is it not unconnected 
with the commission or otherwise of the offence abetted? It is trite 
learning that the guilt of the abettor is complete in itself and unconnected 
with’ or independent of the guilt of the person abetted. Why, then, 
sHould the nature or degree of the guilt of the abettor depend on the 
virtuous nature or criminal tendency of the person abetted ? Why should 
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the abettor be lightly treated if the person abetted accidentaly happens to 
be a man of virtuous and inoffensive disposition ? On the other hand, why 
should he be severely taken to task if unfortunately the person abetted . 
happens to be a man of criminal and guilty nature? To be more clear, 
why should the abettor be punished for his own offence and also for the 
offence committed by the guilty-minded offender? Lastly, is not every 
man in the world responsible for his own guilt, and for his own guilt only 
whether others be guilty-minded or naturaly inclined towards virtue ? 
From the above, only one reasonable inference can be possibly 
drawn that it is useless to make distinclions in punishments in the 
cases where the offence abetted is committed and those where it is not 
committed. 
' Section 117 runs thus: “ Whoever abets the commission of an offence 
by the public generally or by any number or class of persons exceeding 
- ten, shall be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with both.” It- 
goes without saying that so far as this section is concerned, it is quite . 
enough to prove any instigation, though neher the effect intended, nor 
any effect follows from it. ‘This section in itself, or so far as it goes, 
is faultless. Had it been complete in itself, it would have been beyond 
criticism. But it is indeed controlled by sections 109, 110, III, £12, 113) 
115, and 116. Consequently, though the section is doubtlessly correct 
in itself, it is vitiated by the operation of the above-named sections. » 
Sections 118, 119 and 120, it isnot difficult to see that ‘sections 
118, 119 and 120 all contemplate the concealment of a design by persons 
other than the accused to commit the offence charged.” Raj Coomar 
Banerjee (1), Khandu Viths Sathee (2). It is quite clear that a person 
cannot be punished if he is not legally bound to inform of the existence 
of the danger and where he has not concealed the existence of the design 
by an overt act :” Bahadur (3), Queen v. Fhugroo (4), or by an omission 
which is likely to facilitate the commission of the offence: Kesaree (5), 
Evidently, concealing design to commit offence by an act or illegal 
‘omission is criminal and punishable. But how does the commission or 
otherwise of the offence abetted affect the guilt of the-abettor, increase 
or mitigate his criminal liability ? 
To conclude, abetment is an offence complete in itself ; and so 
‘punishment of abetment ought not to be affected by the commission or 
otherwise of the offence abe:ted. With due deference to the authors of 
the Code, I conclude now by saying that these lines are intended to express 
my doubt as regards the faultlessness of the sections that deal with the 
amounts of punishment of-abetment. They, as indicated and explained 
above, appear to be inconsistent with one another from the point of view 
‘of the amounts of punishment. : 


Arrak. — PARAMESHWARI DAYAL, 
l (1) (1862) Indian Jurist, old series, 105 ; “u $ 
(2) (1899; 1 Bom. L. R. 351. (4) (1866) 4 W. R. Cr. 2. 


(3) (1882) 34 Punjab Record, 4 (5) (1866) 1 Agra 81. 
+ 





49n PHB CALCUTTA LAW JOURNAL. (Vor. XY. 


CIVIL 


an G .. SHORT NOTES. . JO 
19159. SS 
ee Damages—Contributory negligence — Accident. 


February, 27, Appeal by the Defendant. Suit for damages. : 


A Railway Company was guilty of negligence in leaving the gates of the level 


Bengal crossing open when the accident tuok place. The proximate cause of the acoident was 
Provincial the runniug of the train against the carriage of the plaintiff and not the running of the 
Ry. Co, S 


carriage across the line, there being no obstruction at the time it was passing, The last 
opportunity of avoiding the accident was with the defendant company : 


v 
Gopi Moban Held, (D. Ohatterjee J.) that the above facts were sufficient to negative such con- 





ping tributory negligence on the part of the plaintiff as would disentitle him to damages. 
Bahus Provas Chunder Mitter and Jotindra Nath Sen for the Appellant. 
5, a No. a Babu Munindra Nath Bhattacharjee for the Respondent. Appeal dismissed, 
Mortgage—Purehaser of mortgaged property—Joint liability y—Achnowledg ment by 
CVI co-obligar, if saves limitation—Title paramount, plea of—Deeree in paper tion, 

sawawa Appeal by the Plaintiff. Suit to enforce a mortgage. 

1912, TA mortgage was executed by A on 20th August 1895. The due Anite was 28th 

kajaga November 1895 for payment of debt, The suit was instituted on 25th November 1907 

February, 6, Defendant Nos 6 to 12, who claimed through A’s daughters (Mahomedan family) 

<n were made parties more than 12 years after due date: 
Arjun Ram > Hold (Coxe J), Though an acknowledgment by a mortgagor was effectual to save limi- 
v. tation against purchasers from him even if made after the purchase, a payment by the 
Rohima Banu, widow of the mortgagor, who with her daughters were jointly liable to pay the debt, would 
—_— not save limitation against the daughters, much less against the purchaser from the 

S, A. No. 1130 daughters. 
of 1909, . I, L| R, 25 Mad, 220 followed Sbicwration? in 740 W. N.741 not followed. 

Sinn The plea of title paramount, if it were the only issue between the defendants Nos. 6 
to 12, would be expunged from the record and the matter might be left for decision in 
another suit. But when they were necessarily made parties as puisne purchasers, the 
issue required decision to avoid multiplicity of suits, 

“The plaintiff was given a decree for the proportionate amount of debt against the 
defendants, against whom the suit was not barred. : 
Babu Brojendra Nath Chatterjee for the Appellant, i 
~- Babu Harendra Narayan Mitter for the Respondent, aaa dismissed, 
pee Burden of proof—Benani— Vendor's possession — Histo ppel—T tle. 

1912 Appeal by the Defendants. , 

oe . .. Suit for declaration of title and recovery cf possession. 

Febru vary, 27.. Durlavi inherited certain properties from her sons. She tad two daughters. One 


'of “them died, and the son of the degesed daughter, induced Durlavi to execate two 
Darlavi Robalas, one in favour of the surviving daughter K in respect of 4th of the estate and 


Dassya the other in respect of #th in favour of his wife and another. These kebalas were said 

to be benami for the daughter’s sons who had incurred debts, 
Peari M ohan . The plaintiff's father having got a decree for money against the sons of K, sold #th of 
Saha. the properties in execution and purchased it himself after a olaim by K under section 


"278 of the Code of Civil Procedure ‘1882, had been rejected. K then brought a- regular 

«S.A. No 164] Suit for the establishment of ber title under the kohala executed by Durlavi. but her 

“of 1909, suit was dismissed Durlavi was no party to that suit but she deposed on behalf of her 
anaa daughter and admitted the execution of the 4ebala and receipt of consideration. The 
sale to the plaintiffs baving been confirmed in the meantime, they applied for the regis- 
tration of their names im the Collectors books and were opposed by Durlavi. Their 
‘application was refused’ and they brought the present suit for the declaration of their 
“title and recovery of possession on the allegation tbat the kobala executed by Durlavi 
_was benami in, the name of K in favour of her sons whose rights they had purchased, 
‘Neither K nor her sons were made defendants, the only defendant being Durlavi. Both 
.the Courts below decreed the suit. Durlavi ite died, K’s sons with other grandsons 
were substituted in her place. 

"= Held (D. Chatterjee J) The estoppel of K by the judgment in her suit did not 
create any title in the plaintiffs as against Durlavi. Whether, Durlavi had any title or 
not, she was in possession, and the plaintiffs must make out their title in her preesénce 
before they could be allowed to oust her; they must prove “in this case that the 
appellants whose rights they purchased had the rights which they claimed at the 
date of.their purchase, The ovus was on the plaintiffs to prove the benamt 

"Babu Tarak Chandru Chakrararti for the Appellants. 
® BANG Dwarka Nath Chakrararti and Jatindra Nath Lahiri tor the Respondents 
Appeal allowed; < “case remanded, 
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CORPORATE PERSONALITY.* 


From the earliest period of our judicial history, lawyers and Judges: 
have reiterated the doctrine that a corporation is an intangible legal 
entity, without body and without soul. In almost Athanasian terms,: 
the. orthodox doctrine of a.corporation as a legal person, separate and: 
distinct from the, personality of the members who compose. it, has been’ 
defined and propagated. In these latter. days;: a sect of heretics has. 
arisen who, rejecting the. teachings of the fathers, deny or disparage 
this great doctrine. But these. heretics do not.seek to belittle the: 
questions at issue between themselves and the. orthodox party... Far: 
from it. They rather strive to exaggerate the importance of those 
questions, in order to pose as great reformers engaged in a gigantic 
task of emancipating the legal world from the thraldom | of a mediceval 
superstition. : p 

In the heated controversy thus engéndered, it is dificult: ‘indeed, 
for any American lawyer, writing upon the subject of corporations, Lo: 
avoid declaring himself, If he endeavours to preserve silence, his failure., 
to speak is attributed to cowardice, or to a lack of clearly defined, 
convictions upon a fundamental question. He is not permitted to treat. 
the whole controversy with indifference. The direct interrogatory is, 
pressed upon him, ‘ Under which king ?” He is called upon to vouch 
for his legal character by formulating his creed, in much the same, way? 
that each English sovereign has heretofore been required by his corona-, 
tion oath to testify his adherence to the principles of the Reformation. i 


Ne nd 


But sharp as the controversy may appear to have been. among us, 
it is mere guerilla warfare, a few desultory skirmishes, in. comparison; 
with the pitched battles and protracted campaigns in which Continental, 
jurists have waged war over this doctrine. With us, the literature of: 
the subject, on the orthodox side, consists in a dictum reported_ by: 
Coke (1), referred to by Blackstone (2), and reiterated monotonously, 
by eyery law student, together with a number of modern decisions, 
which apply, or aapply, the doctrine. The opposing party can point 
to a few.statements in text-books, often contradicted or seemingly cons 
tradicted by other passages in the same treatises, and to some modern” 
decisions and dicta in which Judges have somewhat ostentatiously repu- 
diated the doctrine as a mere conceit of the schoolmen. On the Con- 
tinent, on the other hand, whole volumes have been devoted to this 


| 
J 


one doctrine, and rival theories have been developed whose adherents e 


* From the Harvard Law Review, Vol. XXIV, p. 253. 
(1) 10 Oo, 82, (2) 1 Bl. Comm. 476, 477.. 


441 THE CALOUTTA LAW JOURNAL. (Vou. XV. 


have formed themselves into parties almost as well defined as the 
Epicureans, the Stoics, or any other of the historic philosophic sects. In 
Germany, in France, in Italy, learned treatises occupied wholly with | 
this doctrine of corporate personality are constantly appearing: 

' Our complete oblivion to all this wealth of controversial learning 
strikingly exhibits the,insularity of our English law. Are not Coke ` 
and Blackstone, sources of the common law, better than all the scholars 
of Europe? It may be that this patriotic confidence is justified, and 
that all that foreign learning furnishes no lesson from which we can 
derive profit ; but if so, it would be reassuring to find some defender of 
our faith who, having imperilled his legal soul by mastering the occult 

_ learning of Continental jurists, should be able to state reasons why no 
Anglo-American lawyer need vex his English soul with that mass of 
foreign’ lore. Here, however, it is impossible to do more than 
make brief mention of some of the leading theories, as an introduc- 

. tion to an examination of the subject on principle. 

a S I 
©. ` The Roman law gave but little consideration to what we call cor- 
` porations, and the whole law of the subject consisted in a number of 
` ambiguous and unfortunate phrases which have been the sources 
of much of the confusion .both in English law and in the 
law of Continental Europe. The canon law, while it devoted 
more consideration to the subject, did not develop any well defined 
theory. In spite of the scholastic flavor of the dicta on the subject 

' transmitted to us by Coke, the Canonists cannot fairly be charged with 
originating the confusion surrounding the subject. 

Savigny in Germany, in the first half of the nineteenth century, 

‘began the scientific or metaphysical consideration of the subject. He 
observed the fact that property belongs in law to a corporation and not 
to any individual, and the question which he put to himself was, “ who 
or what is the real owner of this property?” With this question 
theoretical writers in Germany and elsewhere have ever since busied’ 
themselves, Savigny’s answer was that the corporate property belonged 
to a fictitious being and not to any real person or entity. He took as- 
his starting point the proposition that ownership involves the -posses- 
sion of a will by the owner; and he concluded that inasmuch as a 
corporation does not really possess a will, it must as a property-owner 
be a fictitious person. At the same time, as an acute French writer 
has demonstrated, Savigny and his‘followers, paradoxical as it may seem, 
impute a certain reality to this fictitious person.” For instance, they 
speak of it as created by the State. 

Savigny’s doctrine, or some doctrine closely akin thereto, was 
generally accepted in France from his time until quite recently ; and 

è all students of the ‘common law will recognize in this theory the most 


prominent features of the orthodox: doctrine of Anglo-American Law— 
even including its self-contradictions. 
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. -In Germany, however, objections began to be raised to this theory- 
almost as soon as it. was - definitely - formulated. ‘Accordingly, a. 
school arose, led by Brinz, which taught that corporate property is ` 
not owned by a fictitious being created by the State but by no person 
at all. It is not the property of a person but of a purpose—'' Zweckver- , 
mêgen.” This theory was primarily intended: to explain the owner- 
ship of property. by charitable foundations. Although Brinz has 
found few followers, yet his theory undoubtedly contains an element 
of truth; for the property of every corporation, not merely charitable . 
corporations but also business companies, i$ in a sense dedicated to 
an object. But we of the common law recognize in such dedication, 
not the ownership of the property by an object, but rather the elements. 
of a somewhat peculiar trust. . The purpose to which such property is - 
dedicated amounts to a mere restriction on the.otherwise more. 
extensive right of paneer enjoyed by those who manage the . 
property. P 

This “ Zweckvermögen ” isi like that of Savigny, regarded the 
personality of corporations as- fictitious; but in the meantime a rival - 
school arose, which teaches that corporations are real persons. This - 
personality is neither ‘fictitious, nor artifical, nor created by the State, - 
but both real and natural, recognised but not created by the law. 
Whena company is formed by the union of natural persons, a new 
real person, a real corporate “organism,” is brought into being.- Of- 
this school, which in some form or other has long been dominant in - 
Germany, Gierke is the leading exponent. In the hands of some 
writers, this doctrine is carried to grotesque lengths. The corporate 
organism is an animal: it possesses organs like a human being: It is: 
endowed with a will and with senses. It even possesses sex: some. 
corporate organisms, like the church, are feminine, while others, 
such as the State, are masculine. One opponent of this doctrine 
ironically propounds the question whether. a marriage with a legal 
person is valid. Of course, in the hands of most writers, this reality 
theory of corporate personality is much more refined. Fori instance, 
Gierke himself has a much less anthropomorphic conception of the 
corporate organism. Some writers make the real „corporate organism _ 
a mere colorless, lifeless “subject of rights.” Some, with Zitelmann, 
hold that the corporate organism possesses a will, and is for that Treason _ 


a real person. Others assert that a corporation has no will, but that 
a will is not essential to personality, 


Some writers, notably Ihering in Germany, M. de Vareilles- 
Sommieres in France, and Schwabe in Switzerland, have rejected all. 
the foregoing views. They teach that the “subject of rights” in cases 
of corporate ownership of property is simply the natural persons who 
compose the entity. They concur with the advocates of the fiction ® 
theory in maintaining that the personality of a corporation, or even 
its existence as an entity, is a pure fiction or metaphor; but they 
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maintain that the fictitious personality is not “created” by the State, 
because it does: not exist. To them,.a corporation is merely an. 
abbreviated way-of writing the names of the several members. 


5 “When we turn homeward from these foreign theories, we find: 
that no English or American lawyer has philosophized about the. 
question, although the prthodox doctrine in. this country.is similar to: 
Savigny’s and is, like his, full of self-contradictions. The orthodox. 
American lawyer. would be: apt to say, ‘A corporation is a fictitious, 
artificial person, composed of natural persons, created by the State, 
existing: only in contemplation of law, invisible, soulless, immiortal.’’ 
Now, :such a definition is a congeries of self-contradictory terms, For 
example,.a.corporation cannot possibly be both an artificial person’ 
and an imaginary or fictitious person, That which 1s artificial is real, 
and not imaginary.: an artificial lake is not an imaginary. lake, nof isan, 
artificial waterfall a -fictitious waterfall. So a corporation cannot be. 
at the same time “created by the State” and fictitious, If a cofpora- 
tion is. “created,” it is real, and therefore cannot be a purely fictitious 
body having no existence except in the legal imagination. Moréover, 
a corporation cannot possibly be imaginary or fictitious and: also 
composed of natural persons. Neither in mathematics nor in philogoply 
nor in law can the sum of several actual, rational quantities produce 
an.imaginary quantity, As, therefore, the orthodox doctrine contains 
so. many mutually contradictory propositions, it behooves -us to 
study. the question on principle. 

Ng eG II 

. What, then, is the corporate entity ? Is it real or imaginary? Is 
it natural or artificial? Is it “ created by the State,” or does it spring 
into existence spontaneously ? Is it a person or is it not ?- 

'- The difficulties of the inquiry are manifold; for the most abstruse’ 
questions of philosophy become pertinent. At the very outset, we: 
are confronted by Pilate’s question, “What is truth?” or by the 
cognate question, “ What is reality?” For certainly we cannot well 
détermine whether the corporate entity is real, unless we first decide 
what reality is. For instance, an idealist, who believes that chairs and 
tables have no existence save in his own mind, is very apt to impute to 
the ideal corporate entity the same degree of’ reality—neither greater 
nor less which he attributes to such material objects. So, the question: 
whether, or in what sense, a corporation isa person, naturally involves: 
an inquiry into the nature of persondlity, than which no more profound 
or: baffling question can be conceived. In such WÊtaph yates mazes it 
is easy to lose one’s: self, j 


{To be continued. )- 
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CORPORATE PERSONALITY .—(Contd.) 

Now, in respect to the nature of a corporation, there are two basic 
propositions, (1) that a corporation is an entity distinct from the 
sum of the members that compose it, and (2) that this entity is a 
person. These propositions are often confused ; but they are properly 
quite distinct from one another. For example, one who denies that 
a corporation is really a person, or who accepts that proposition 
merely as a figurative statement or fiction of law, is not at all bound 
by logical consistency to deny the reality of the corporation as an 
entity distinct from the sum of the members. 

111 

Let us, therefore, address ourselves first of all to the question 
whether, or in what sense, a corporation is an entity distinct from the 
sum of the members. 

Now, consider for a moment any composite whole. Is a house 
merely the sum of the bricks that compose it? This question cannot 
well be answered in the affirmative ; for you may change many of the 
bricks without changing the identity of the house. Or take such a 
common word as “bundle.” Every child recognizes that the “ bundle” 
is something distinct from the faggcts, or what not, which compose 
it. When you have the separate faggots, you do not have the bundle ; 
and you may change the faggots, or many of them, without destroying 
the identity of the bundle. 

To come still closer to the subject, take such a simple idea as 
“school” or “church.” Was there ever a school boy who had any 
difficulty in understanding that his school is something distinct from 
the boys that constitute it? He does not need to be told that the 
school may preserve its identity after a new generation of boys have 
grown up, so that not a single pupil remains the same, and though 
every teacher may have changed and though the school building may 
have been moved to a different location. He finds nothing strange or 
mystical in the conception of the school as an entity. Similarly, 
he needs no theological instruction, still less any metaphysical dis- 
quisition about the nature of an imaginary entity, to inform him that 
the Church is the same Church to-day as in the days of our Lord. Was 
there ever a pupil in a Sunday School who asked for explanation of 
the doctrine of “One Catholic and Apostolic Church ” on the ground, 
that every time there is achange in membership there must be a new 
Church? On the contrary, much instruction would be required to 
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make a healthy boy believe that the school or the Church is a short- 
hand expression for the several members of the school or of the Church, 
so that every time a new boy joins the school or a new member joins 
the Church, there is a new school ora new Church. 

Any group of men, at any rate any group whose membership is chang- 
ing, is necessarily an entity separate and distinct from the constituent 
members. The naturafhess and indeed inevitableness of the conception 
of a corporation as an entity was pointed out by Mr. Morawetz: 

“The conception of a number of individuals as a corporate or 
collective entity occurs in the earliest stages of human development, 
and is essential to many of the most ordinary processes of thought. 
Thus, the existence of tribes, village communities, families, clans, and 
nations implies a conception of these several bodies of individuals as 
entities having corporate rights and attributes. An ordinary co-part- 
nership or firm is constantly treated as a united or corporate body 
in the actual transaction of business, though it is not recognized in 
that light in the procedure of the Courts of law. So, in numberless 
other instances, associations which are not legally incorporated are 
considered as personified entities, acting as a unit and in one name; 
for example, political parties, societies, committees, courts.” (1) 

All that the law can do is to recognize, or refuse to recognize, 
the existence of this entity. The law can no more create such an 
entity than it can create a house out of a collection of loose bricks. If 
the bricks are put together so as to form a house, the law can refuse to 
recognize the existence of that house—can act as if it did not exist; but 
the law has nothing whatever to do with putting the bricks together 
in such a way that, if the law is not to shut its eyes to “facts, it must 
recognize that a house exists and not merely a number of bricks. 

Hence, it follows that in recognizing the existence of a corporation 
as an entity, the law is merely recognizing an objective fact, while in 
refusing to recognize fully the existence of a partnership or voluntary 
association as an entity the law is shutting its eyes to facts. Therefore, 
what needs explanation in the common law is not the doctrine that 
a corporation is an entity, but the doctrine that a partnership or other 
voluntary association is zof an entity. It is all but impossible for those 
unlearned in the law to think of a partnership otherwise than as an 
entity. It is hard to convince a sensible business man that when a 
senior partner gives his son on attaining majority a small interest in 
the firm, an entirely new firm is thereby created. The ordinary 
lay man has the conception of the fifm as an entity ; and confusion and 
litigation arise because the Anglo-American law will not recognize, or 
will not fully recognize, that simple conception. 

. Hence, the oft-repeated statement of lawyers and Judges that a 
corporation exists ody in contemplation or intendment of law (2) is 


(1) Morawetz, Private Corporations, 2 ed., § 1. 
(2) 4 Wheat, (U, 8.) 518, 636; Sutton’s Hospital Case, 10 Co, 82. 
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untrue. A corporation exists as an objectively real entity, which any 
well-developed child or normal man must perceive: the law merely 
recognizes and gives legal effect to the existence of this entity. To 
confound legal recognition of existing facts with creation of facts is an 
error,—none the less serious because the law sometimes, ostrich-like, 
closes its eyes to facts and assumes that they have no existence. For 
instance, the common law refused to recognize the paternity of an 
illegitimate child and declared him to be flus nullius ; but it did not 
follow that the parentage of children born in wedlock existed on/y in 
contemplation of law. In that case, the law recognized facts ; in the 
other it refused to do so, Similarly, although the law stubbornly 
blinks at the facts when it will not acknowledge the existence of a 
partnership or voluntary association as an entity, it does not follow 
that a corporation as an entity exists ozy in intendment of law. 
Because Nelson at Copenhagen would not see the signal to retreat, it 
did not follow that everything that he did see—the enemy’s vessels 
and his own—existed only in his own mind. 

We need not waste words in discussing the nature of the existence 
of this corporate entity. Its existence is precisely as real as the 
existence of any other composite unit. As Kyd, a writer who deserves 
a greater reputation than he enjoys, clearly stated: ‘A corporation is 
as visible a body as an army ; for though the commission or authority 
be not seen by every one, yet the body, united by that authority, is 
seen by all but the blind.” If a corporation is fictitious, the only 
reality being the individuals who compose it, then by the same token 
ariver is fictitious, the only reality being the individual atoms of 
oxigen and hydrogen. The only difference is that one of the essential 
elements of an army, or of a river, consists in juxtaposition in space of 
the members, or of the molecules of water, whereas the bond of union 
in the case of a corporation is less material. But this difference is not 
at all fundamental ; and the existence of a corporation is quite as real 
as the existence of the Church, of the Republican Party, or of any 
other aggregation of men for good or evil. Whether this existence be 
ideal or material, it is certainly real. 

In these days, it has become rather fashionable to inveigh against 
the doctrine that a corporation is an entity, as a mere technicality and 
a relic of the Middle Ages; but nothing could be further from the 
truth. A corporation is an entity—not imaginary or fictitious, but 
real, not artificial but natural. Its existence is as real as that of an 
army or ofthe Church. This is the element of truth in the reality 
theory of corporate personality which, originating in Germany, has 
commanded wide acceptance not only in that country but also in 
France and Italy. 


IV 


9 
Having thus established tbat a corporation is a real and natural 
entity, recognized but not created by the law, we next encounter the 
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question whether this entity is a person. The answer to this question 
is, of course, vitally affected by our definition of “ person.” If we use 
the word in the signification which it conveys to the ordinary 
English-speaking layman, undoubtedly the corporate entity is not, in 
truth and reality, a person. For the corporate entity is not a human 
being; it is not even a rational creature capable of feeling and willing. 
But the word may beeused in some very different sense. ‘“ When I use 
a word,” said Lewis Carroll’s Humpty Dumpty, “it means just what 
I choose it to mean—neither more nor less ; and when Alice objected, 
“The question is whether you can make words mean so many different 
things,’ Humpty Dumpty replied, “ The question is which is to be 
master—that is al.” Many a German scholar has resolved, like 
Humpty Dumpty, that words shall not master 47m, and having thus 
impressed upon the word “person” his own meaning he demonstrates 
with absolute finality that the corporate entity is really a ‘“ person ”— 
in #zs sense of the word. 

Certain it is, however, that if the word is thus used in a special, 
non-popular sense, the proposition that a corporation is a person 
becomes a mere source of confusion. If by “person” the law means, 
not a rational, living creature similar to a man but a mere “subject of 
rights,’—-and this is the teaching of the more moderate members of 
Gierke’s School—then, in the name of clearness let us adopt some less 
ambiguous designation for this “ subject of rights,” But if we do not 
lose ourselves in metaphysical discussions of the nature of juristic 
personality but take common sense as our guide, we shall apprehend 
clearly that when a jurist first said, “A corporation is a person,” he 
was using a metaphor to express the truth that a corporation bears 
some analogy or resemblance to a person, and is to be treated in law in 
certain respects as if it were a person, or a rational being capable of 
feeling and volition. . 

That the dictum, “A corporation is a person” really means what 
we have just stated and not that a corporation is a “subject of rights ” 
can easily be demonstrated. For true it is that there are or may be 
subjects of rights which are not beings capable of feeling and volition, 
but they are not persons in any proper sense of the word. For 
instance, laws for the prevention of cruelty to animals recognize the 
lower animals as possessing a somewhat vague right to exemption 
from needless suffering. The law might go further: it might, for 
instance, recognize a trust for the maintenance and support of the 
testator’s dogs or horses, and might permit of the enforcement of this 
right of those animals by a judicial proceeding in their names by 
prochein ami, in precisely the same way that the right of an infant cestui 
gue trust would be enforceable; but the horses and dogs would not on 
that account be persons. Anything that is capable of enjoyment or 

* feeling can be a subject of rights—a ‘ Gentesser” as Bekker would 
say. Indeed, we may go further ; for even a purely imaginary being 
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may have legal rights. For example, our law recognizes and enforces trusts 
for the benefit of unborn children. So, a heathen code might recognize 
aright of Jupiter or Apollo to enjoy the sweet savour of a hecatomb or a 
burnt offering, and might enforce this right by judicial proceedings insti- 
tuted in the name or on behalf of the divinities in question; and yet 
those deities, although “subject of rights,” would not be real persons. 

The truth is that the essence of juristic personality does not lie in 
the possession of rights but in subjection to liabilities. Those beings 
are " persons ” in law to whom the law both can and does address its 
commands. Now, obviously, legal commands can be adressed to none 
but rational beings capable of feeling and volition. To all else, the 
law's commands, if addressed at all, must remain unintelligiable and 
mere brutum fulmen. It needs no Canute to teach us that the 
sovereign’s commands, when addressed to the waves of the sea, or 
for that matter, to aught but rational beings, are futile. The essential 
prerogative of man does not lie in rights, but in duties, Every 
system of law, from the Decalogue down,is founded upon thou-shalt- 
nots, addressed to beings capable of understanding the command, of 
feeling the penalty, and of exercising a will to act accordingly. It can 
not be otherwise. No fiction can supply these essential elements of 
juristic personality: no law can create them. The only way the law 
can protect or enforce legal rights is by imposing punishment upon 
those who violate them—an idle proceeding unless the violator isa 
moral being capable of being deterred by the threat of punishment. 

It will be objected that this conception of personality would 
exclude idiots and infants. So it would; but what of it? In our 
ignorance of the nature of the mind or soul, we do not know where 
the mind of an idiot or an infant is situated, or whether it exists at all ; 
but certain it is that for all legal purposes the mind of an idiot or an 
infant of tender years is as if it did not exist. Wespeak of idiots as persons 
because they have the form of persons ; but we recognize that the subs- 
tance is not there. If society consisted exclusively of idiots or babes, 
there could be no law. They are persons only in form and zn posse. 

It will also be objected that the conception of legal personality 
stated above is too broad in that it would admit the legal personality 
of slaves. Now, we must concede that the law might refuse to 
recognize the personality of some classes of rational beings who are 
really capable of feeling and volition, just as we have seen that the 
Jaw sometimes refuses to recognize the existence of facts,—for example, 
in the denial of the paternity of illegitimate children. The law mzght 
refuse to recognize certain classes of rational men as subject to legal 
duties; but few if any systems of law have been so silly. The law 
finds difficulty enough in securing obedience to its commands without 
unnecessarily hampering itself by refusing to address them to some beings 
who by nature are capable of understanding and obeying them. For 
example, although the law of the Southern States declared with emphasis 
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that slaves were not persons, and deprived them of many of the rights 
usually enjoyed by persons, neverthelessiit left them subject to legal duties. 
For instance, if aslave committed murder, he could be hanged. When 
the Jaw declared that a slave was not a person, it meant merely that he 
was to be treated for some purposes as if he were not a person. 

As a corporate entity is not a rational being, is not capable of 
understanding the law’s commands, and has no will which can be 
affected by threats of legal punishment, it follows—if demonstration 
be needed of a self-evident fact—that a corporation is not a real person, 
ifthe word “ person” be used in its ordinary sense. In addressing 
commands to a corporation, the law can speak only to the human 
beings who compose it or who manage and control its destinies. In form, 
punishment for violation of those commands may be inflicted on the cor- 
porate entity, but in so doing, the law is using the corporate entity as a 
mere means of reaching the human beings who act for the corporation. 
Whether this method of reaching those human beings is the best cr most 
effective, need not now beconsidered. The point here is that in denounc- 
ing its penalties upon corporations, the law is using the corporate entity 
as a mere sight to direct its shots towards the human beings who are 
behind the entity. This is the truth epigrammatically expressed in 
American politics by the phrase, " Guilt is personal.” 

So too, even in respect to rights attributed to the corporate entity, 
the object of the law is to carry those rights to the human beings who, 
collectively, compose the corporation and constitute, according to a 
foreign expression, its svdstratum. For although, as we have seen, the 
law might recognise other beings than men as possessors of rights, yet 
in fact neither our law, nor any existing system of law, does do so, 
except to a very limited extent. The law, as already mentioned, does 
recognize, and punish the infraction of, certain very imperfect rights 
possessed by the lower animals, and it does recognise and enforce rights 
of unborn children. But in the broad and large sense, the Declaration 
of Independence states an undeniable fact when it asserts that govern- 
ments are instituted among men——not among animals or angels, but men— 
and that it is men whose inalienable rights to life, liberty and the 
pursuit of happiness the laws attempt to secure. Corporations are 
created, or allowed to be formed, by the State merely for the purpose 
of benefting human beings. For the rights of ideal entities, as such, 
the State has no concern. In the last analysis, it is men and not legal 
entities whose rights and liabilities the Courts must decide. The 
carporate entity, or personification, which we call a corporation is 
regarded as having rights and liabilities for the sake of convenience ; 
but it is men of flesh and blood, of like passions with ourselves, who 
must in one form or another and in varying degrees enjoy the rights 
and bear the burdens attributed by the law to the corporate entity, 

° Therefore, the proposition “A corporation is a person ” is either a 
mere metaphor or is a fiction of law. This is the element of truth in 
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the “ fiction theory ” of the corporate entity which both in England and 
on the Continent may be regarded as the orthodox doctrine. 

But although corporate pesonality is a fiction, the entity which is 
personified is no fiction. The union of the members is no fiction. 
The acting as if they were one person isno mere metaphor. in a 
word, although corporate personality is a fiction, yet it is a fiction 
founded upon fact. It is as natural to personify a body of men united 
in a form like that of the ordinary company as it is to personify a ship. 
To argue that because the personality of a corporation is a product of 
the imagination, therefore the corporation itself, as anything different 
from the separate members, is a fiction would be as reasonable as to 
argue that because a ship is not really a female, and is personified only 
by way of metaphor, therefore it has no real existence except as a 
number of boards and nails. ° 

To appreciate the difference between an imaginary personality, 
such as that of a corporation, which is a natural and spontaneous 
expression in figurative language of actual facts, and a purely fictitious 
person, whose existence is no mere personification of a real but imper- 
sonal entity, it is only necessary to refer to some purely fictitious 
personalities. For there are, or have been, fictitious personalities 
existing ody in contemplation of law ; but they are very different from 
corporations. The fictions in ejectment present the best example. 
John Doe, the common lessee, and Richard Roe, the casual ejector, 
exist only in contemplation of law. They are pure legal fictions. They 
represent no natural idea, They are no mere personification by the 
law of real entities, but are forthright creations of the legal imagin- 
ation. They cannot, like corporations, bridge rivers, pierce mountains, 
unite cities, cross seas, control commerce, and accomplish all manner of 
other visible and tangible results. Yet, so misleading are the standard 
definitions of a corporation that they are more justly applicable to such 
truly fictitious persons as John Doe and Richard Roe than to the very 
real things which we call corporations. For instance, Chief Justice 
Marshall’s famous definition of a corporation, (1) with the substitution 
of the masculine gender for the neuter gender and of the word “law” 
for “charter,” accurately defines John Doe or Richard Roe. The 
common lesssee, the definition would then read, is “ an artificial being, 
invisible, intangible, and existing only in contemplation of law. Being 
the mere creature of law, he possesses only those properties which the 
law of his creation confers upon him, either expressly or as incidental 
to his very existence. Those are such as are supposed to be best 
calculated to effect the object for which he is created.” Are we there- 
fore to conclude that the only difference between John Doe and a 
corporation is one of sex? No conception of the corporate entity 
which would define it in terms appropriate to the casual ejector or the 
common lessee can be correct. 


ARTHUR W. MACHEN, JR, 
° (1) 4 Wheat (U, S.) 518,.636, 
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SHORT NOTES. 





Covenant for re-entry— Transfer in invitum— Voluntary act. 

Appeal by Defendants Nos, | and 2. 

Suit to establish title. 

A executed a lease in favour of B. There was a covenant against transfer, and a 
clause for re-entry. A gave a simple mortgage in favour of O. The property was 
sold in execution of a decree obtained on that mortgage, 

Held (Jenkins O J. and N. Chatterjee J.), that though a transfer in invitum did 
not come within the operation of such a clause, the practical result was that the 
voluntary act of the lessee ia exeouting the simple mortgage which, by reason of his 
default, resulted in the transfer,brought the transaction within the operation of that 
clause, 

Babu Provas Chunder Mitter for the Appellants, 

Babu Jyott Prosad Sarbadhikari for the Respondent, 

Appeal dismissed, 


Bengal Tenancy Aot ( VIIL of 1885), See, 22, Sub-see, (3)—Tjaradar, purchase by— 
Holding, if extinguished, 

Appeal by the Plaintiff. 

Suit under Sec. 106 of the Bengal Tenancy Act. 

In exeoution of a decree for rent obtained by an ijaradar, certain occupancy holdings 
were sold and purchased by the decree-holder. The ijaradar afterwards sold the said 
holdings to the plaintiff, The plaintiff contended that he was a raiyat and the defen- 
dants were his under-raiyats. In the Record-of-rights he was recorded as a tenure- 
holder and the defendants as raiyats underhim. The defendants supported the case of 
the plaintiff.- 

Held (Coxe J.), that when the ijaradar purchased the holdings in execution of a 
decree under the Bengal Tenancy Act, the holdings did not cease to exist under 
section 22, sub-section (3) of the Bengal Tenancy Act, as it stood before it was 
amended. Hence the plaintiff purchased the interest of a raiyat and not that of a 
tenuré-holder, and was entitled to be recorded as a raiyat and to have the defendants 
recorded as under-raiyats in the Record-of-rights. 

Babu Khetra Mohan Sen for the Appellant. 

Babu Biraj Mohan Mojumdar for the Respondent, 

Appeal allowed, 
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RESTRAINTS ON TRADE.* 


Part. I. 


The proper regulation of trade is one of the most important ques- 
tions of the day. There are two points of view? that of the statesman 
whose task is to ascertain the regulations of trade which should be 
imposed by the legislature, the other that of the lawyer who must 
know, irrespective of what restraints ought or ought not to be imposed, 
what the law is with respect to the restraints actually existing. The 
‘statesman, however, cannot act intelligently until he knows what-the 
law is. The investigation of the lawyer should therefore be useful to 
both. One difficulty is, that no one has heretofore taken the trouble to 
sufficiently analyze the subject and distinguish the various principles 
of law which are to be applied. It is proposed to undertake that task 
in this article: We shall first define trade and such of its accompany- 
ing features as are relevant to our discussion. This will be a descrip- 
tion of the fundamental facts. We shall then point out the various 
restraints on trade, show how they may be imposed, and then so far as 
possible ascertain which of them.are invalid and the reasons for’ such 
invalidity. i 

TRADE, 

Trade, when used in a specific sense, as a trade or act of trade, 
may be defined as a transaction involving an exchange between two or 
more persons, generally a sale on the one side and a purchase òn the 
other, of some particular thing. The total number of such transactions 
with respect to any commodity, constitutes the trade in that’ particular 
article, and all these various trades taken together com pose the total 
trade generally referred to ds the commerce of the country. ‘All cases 
of trade, however complicated they may appear at first sight, may be 
reduced, at least for the purposes of this discussion, to the terms of a 
sale, and the two factors involved are the buyer and the seller. a 

In every sale and in the case of either the buyer or the seller, 
there are several factors involved, the chief of which are (1) person, (2) 
place, (3) time, (4) price, (5) thing sold. Absolute freedom of tradé 
exists, when each buyer and seller is entirely unrestrained in his 
individual action as to each of the elements of ‘the purchase or sale we 
have just pointed out. Now, the freedom’ of every individual to contract 
and deal as he pleases, without injury, however, to the community, haé 
long been protected by the common law, which in that respect gives 

TA the Columbia Law Review, Vol, XU, No. 2,. page 97. Footnotes omitted— Eid,’ 
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expression to the prevailing opinion in favour of individualism which 
has heretofore obtained:in England and in this country (1). As applied 
to the particular matter under discussion, this principle requires that 
each buyer and seller must have freedom to buy and sell when and 
where, how, at what price, and with whom he pleases, restricted only (a) 
by like rights in other parties who may also happen to: be buying and 
selling at the same time, and (4) by the rights of the community at 
large. The operation of this principle favouring freedom of trade 
results in the existence of the circumstances which present an oppor- 
- tunity for competition, to the definition of which we shall next turn 
our attention. i 
COMPETITION. 

To NT involves the idea of measuring oneself against 
-another in an attempt to excel, which may be (1) in performing a 
‘certain act better than the other person, (2) in doing something to the 
‘exclusion of the other party, the doing of which was sought by both. 
‘The second kind of competition appears in trade, and consists in 
„endeavoring to make one or a number of sales or purchases which 
-other parties are also endeavouring to make. There is, therefore, .the 
idea of two or more persons and of a similarity of pursuits, conse- 
-quently no man can compete against himself and there can be no 
-cOmpetition between a buyer and a seller. The competition which 
exists in trade will be between the buyers trying to buy and between 
the sellers trying to sell, The intensity of the competition will be 
determined by (1) the necessity of excelling, (2) the strength of the 
desire to trade, both of which may be modified by circumstances such 
“as custom, agreement, etc., among the competitors. Competition may 
manifest itself in many different forms and be directed to any or-all of 
the elements of a sale to which we have referred, and as the result of 
successful competition is, to that extent, injurious to the unsuccessful 
competitor, acts of competition necessarily injure a rival’s business. 
An individual has a right to engage in business, and the right of the 
competitor to interfere with that business is protected by law toa 
certain extent, although the carrying out of the competition involves 
what may seem technically to be a tort. The law has consequently 


“found it necessary to restrain the acts of competition and lay down 


limits to the lawful interference with a rival’s business. The cases 
dealing with this subject are grouped in the law under the heading of 
unfair competition, and under them a line may be more or less clearly 


* drawn between the acts which may be done in competition and those 


which may not. Competition, therefore, is in itself a restraint of the 
trade of the party competed against. 

This. aspect of competition will be referred to again when we 
enumerate restraints on trade. It suffices for the present to say that 
certain things may be lawfully done by one man in competing with 


another, and that certain other things are unlawful. 
(1) (1869) L. R, 9 Eq, 346, 354 . 
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It has been generally supposed that competition increases the 
volume and number of the transactions in a given trade, and that it 
s timulates. production, although the contrary has been frequently 
maintained. 

It is important, therefore, to determine what the bearing of the 
subject of competition is on the matter under discussion. Competition 
between a number of sellers operates to the adyantage of the buyers 
of the article in question, because the latter are thereby enabled to 
exercise the greatest possible freedom of buying and incidentally buy’ 
at the lowest price, and competition among the buyers operates in ike 
manner to the advantage of the sellers. Tnis isthe aspect of competi- 
tion which has attracted the’most attention in the law ; there is, however, 
another side to the picture. Competition among the buyers and sellers: 
Operates more or less injuriously upon the business of the competing’ 
parties, but the question whether competition, among the sellers, is fair’ 
or unfair for instance, is no concern to the buyers. Just, however, as: 
absence of competition is thought to be injurious, so excess of competi- ' 
tion, (what is sometimes termed ruinous competition), may exterminate’ 
competitors and leave the community with one person to buy from or! 
sell to, as the case may be, and the situation will be the same as if there’ 
was no competition at all. Competition, therefore, is: beneficial to a’ 
certain extent, always more or less injurious-‘to the party competed: 
against, and, when carried to excess, producing the same state of affairs’ 
as the absence of competition. The idea of competition and -trade, it- 
will therefore be observed, lie very close together. They are not, 
however, the same, as will sufficiently appear upon a careful considera- ' 
tion of the foregoing analysis. It is believed that it is more accurate to` 
say that competition is one of the accompanying features of trade, but’ 
not necèssarily so, as it is clear trade may be conducted without 
competition. Competition may be the indirect result of freedom of 
trade but not necessarily so, as a trader may compete or not, according 
to his own volition in the matter. The law does not compel an- 
individual to compete. 

, THe MARKET. 

The buying and selling constitute the market, that is, the contract 
between the buyer and the seller. The more persons there are selling, 
the better is the buying, and vice versa. A large number of transactions: 
make an active or broad market, and a small number of transactions 
make a narrow or dull market. Control of the market may. arise in: 
several ways : (1) where a third person other than the buyers or sellers - 
has for some reason the right or power to regulate or control thé: 
buying and selling ; (2) where all of the buying or selling is in the:, 
hands of one person or a combination; (3) where part of the buying 
or selling i is in the hands of one-person or a combination, in which case: 
the part coritrolled may be sufficient in itself to give control of the rest” 
or; if ‘not sufficient; the control may be enforced by some actian directed,” 
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against competitors ; (4) where part or all ofthe buying and selling 
is in the hands ofa combination of part or all of the buyers. and sellers. 
In all of these cases, the persons buying from or selling to the individual 
or combination hagiae control of the market are restrained in their 
freedom of trade. We have now defined trade, competition, and the 
market and thus described the fundamental facts to which our discus- 
sion will relate. The next matter for consideration is restraints on 
trade. A restraint on trade i is, of course, a fact, but cannot exist until 
there i is some trade to be restrained. 
-` RESTRAINTS ON TRADE. 


- A restraint of trade may operate (1) equally on some one or all 
of the buyers and sellers, (2) on some orall of one or the other 
of them, and (3) as to one or all or any of the elements we have 
mentioned, and may be voluntary or involuntary. A restraint which is 
voluntary as to the buyers may be involuntary as to the sellers, and 
vice versa. These characteristics so permeate the various restraints 
that any classification based on them would involve interminable 
repetition, It will be necessary, however, to bear this distinction in 
mind in the discussion which follows. It will be found that a voluntary 
restraint is generally advantageous to the party as to whom it is 
voluntary, and an involuntary restraint is generally disadvantageous 
to the party to whom it is involuntary. We shall have something 
more to`'say on the bearing of this distinction at the close of the 
‘discussion. ` 

The phrase “restraint of trade” is frequently used as meaning a 
diminution of the volume of trade, a decrease in the number of particular 
transactions of which it is composed. Sucha change in volume may 
be. the result of a restraint of trade operating on the individual. It is 
only the indirect result of the restraint, and, furthermore, may not 
necessarily, result therefrom. This distinction is frequently over- 
looked and the subject discussed as if the question as to any particular 
restraint is as to its effect on trade as a whole. ; 

The two phrases “restraint of trade” and" restraint on trade” 
appear to be used indifferently, and although, accurately speaking, 
there is a slight distinction in their meaning, no question of law seems 
to turn on that distinction, and any further reference to it will there- 
fore be omitted. ; 

The restraint: may also be direct or indirect. A direct restraint 
specifically prohibits an individual from some act of trade; an indirect 
restraint is the restraint imposed,on another person by reason of 
this direct restraint. We shall have occasion to refer to this distinc- 
tion again. 

.It must be remembered further, that it is the object of every buyer 
to restrict all other buyers and increase the number of sellers. 
Therefore, restrictions on trade applicable only to the buyer, from -his 
“point of view, are a very good thing. It is in like manner to. the 


Vou. XV.] RESTRAINTS UN TRADE. 59x 


interest of the seller to restrict the number of sellers and increase the 
number of buyers, and consequently restraints on trade which operate 
to this end are looked on with favour by him. It so happens, however, 
that the larger part of the restrains on trade are those imposed or 
conceived by the sellers in a commodity. Consequently it is nearly 
always the buyers in a commodity who are the ones complaining of 
restraints on trade. The law, however, must, not lose sight of the 
circumstance that whatever rule is laid down as to the validity of 
restraints on trade should work both ways, and must, therefore, seek 
to evolve a principle which will strike a balance between these two 
opposing forces, the force of the buyers and the force of the sellers, 
and prevent either from getting too great an advantage over the other, 
and atthe same time giving them the requisite amount of liberty 
amongst themselves. This is the one difficulty of the law of restraints 
of trade. 

Some writers, however, lay stress on the feature of competition and 
appear to speak of what we are designating as restraints on trade as 
restraints on competition, and in many cases, as we shall see, the 
Judges speak of a contract restricting competition. It is submitted, 
however, that this is not entirely accurate. The restraint is on the 
act of trading in some particular, and if that restraint prevents a trader 
from taking steps to compete, the competition is restrained because the 
trade is restrained. 

We shall now proceed to consider the various restraints of trade 
sertatim, and we have appended in the note a table of the analysis we 
have adopted in order that the learned reader may more easily follow 
the thread of the ensuing discussion. 

DEFINITION OF MONOPOLY. 


We shall first discuss the case of a restraint on trade by a monopoly, 
as it will be necessary to refer frequently to it in describing the other 
restraints. Indeed, monopoly so pervades the whole subject, that it is 
only with some difficulty that we have proceeded thus far without 
suggesting it. We must first, if possible, form a clear conception of the 
nature of a monopoly. A number of definitions have been collected in 
the note, and it will be found, from an examination of them, that -the 
notion of what a monopoly is has undergone a very considerable 
change particularly in the last few years, 

Monopolies first attracted attention when they were created by 
grant from the Crown, and some of the peculiar characteristics of a 
monopoly so created were embodied in the definitions then offered and 
have persisted to modern times when those characteristics no longer 
pertain to the monopolies which now engage the attention of the law. 
These old definitions embody tne ideas (1) that the monopoly is 
created by grant from the sovereign, (2) that it restrains a liberty 
which before existed, (3) that it confers upon the grantee the power tp 
prevent any one else from engaging in the business. 


+ 
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Monopolies, in modern times, with the unimportant exceptions 
hereinafter noted, are not the resultofa grant from a State, and do 
not necessarily, although they sometimes do, restrain a liberty which 
before existed. Further, the monopolist has no power, aside from 
that flowing from the existence of the monopoly itself, of preventing 
others from engaging in business. The old definitions, however, 
accurately describe the facts which are the essential characteristics of a 
monopoly, that is, the circumstance that the sole buying or selling of 
an article is controlled by one interest. In point of fact, therefore, 
whatever the legal meaning of the term may be supposed to be, a 
monopoly may be defined thus: A monopoly is a state of affairs and 
exists when all the selling or buying of a particular commodity is in 
the hands of one person or a combination of persons acting together as 
a unit through a corporate charter or anyother form of organization. 
A monopoly has the same characteristics so long as it lasts, irrespective 
of the origin of the monopoly or its future, that is, the power of the 
monopolist to maintain his position, although the last two considera- 
tions are of vital importance in determining whether the monopoly is 
open to any legal objection. A monopoly, therefore, is a state of facts, 
an existing condition. To paraphrase the remark of a learned Judge, 
legal monopoly is no more intelligible than legal heat or legal cold. It 
is not that there is a legal monopoly, but monopoly is a fact which is 
sometimes legal and sometimes illegal. 

The conception of a monopoly as a state of facts is gradually 
gaining, round in the law. It was suggested in the argument in the 
Knight case, and referred to by Chief Justice Fuller in his opinion (1). 
The Judges now speak of a practical monopoly, or a monopoly in the 
popular sense, or monopoly in the con:rete, and some of the definitions 
quoted in the note fully embody the idea. The time has perhaps not 
yet arrived when it will be clearly recognized and reasoned upon by 
the: Judges, although it is apprehended that the Jaw on this subject can 
never be placed upon its proper footing until the Courts have shaken 
off this misconception surrounding the subject. 

OBJECTIONS TO A MONOPOLY. 

A monopoly is therefore a restraint of the trade of (1) those who 
may wish to engage in the same trade but cannot do so with any 
chance of profit because of the existence of the monopoly, (2) of the 
persons buying or selling, as the case may be, from or to the monopoly, 
as they are deprived of their freedom to buy or sell because of the 
narrow market created by the monopoly, (3) and when the monopoly 
has been brought about by a combination or contract, it is a restraint 
on the trade of the parties to the combination or contract. In (I) and 
(2) the restraint is indirect, and in (3) it may be direct or indirect. A 
number of the objections to a monopoly, stated in the books, have been 
cellected in the note, but they may all be reduced to the three we have 
mentioned. The objections apply to a monopoly in fact, and are of the 

(4) (1896) 156 U, 5.1, 10. i 
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same force no matter how the monopoly originated. We shall now 
consider the objections in the order named. 

The exclusion of others from the same business. By this, indivi- 
duals are prevented from trading on their own account, and where 
the monopoly is a large combination, are compelled to be employees of 
a great enterprise rather than independent unjrs, There is great force 
in this contention, and it is perhaps desirable that every individual 
should if possible be engaged in business as an independent unit. It 
must be remembered, however, that these huge business corporations 
produce incidentally a great many more opportunities for individual 
business enterprise than ever existed before. No one, for instance, 
would have the hardihood to deny that at the present time in this 
country there are a great many more avenues for individual business 
enterprise than existed in England in the year 1800 or in this country 
in the year 1875. The objection, therefore, when considered with 
reference to the facts as they exist, seems to lose a large part of its 


force. We also should consider that there are a great many people in 


the community who are not fitted for individual business enterprises, 
or who do not engage in individual business enterprises because they 
are happier and better off when employed by a corporation than if in 
business for themselves. To discourage these great enterprises would 
deprive those people of earning a comfortable livelihood, and their 
rights and comfort are to be considered just as much as the others who 
want to engage in business for themselves. 

The persons buying or selling from or to the monopoly are deprived 
indirectly of their freedom to trade because there is no competition on 
the other side of the market which will enable them to excereise their 
individual freedom in trade, They must deal as to person, place, time, 
price and thing with the monopoly and as the monopoly regulates, or 
not at all, This is perhaps the real and only evil of a monopoly. A 
distinction was frequently made by the law between monopoly in the 
necessaries of life and monopoly in other commodities, because in the 
case of the necessaries of life, the purchaser could not refuse to buy if 
the terms exacted were too oppressive, whereas, in the other cases, he 
could, and the ability of the purchaser to go without furnished, to a 
certain extent, as effectual a check to a monopoly as competition at 
that point. The objection to a monopoly as a restraint on the trade of 
those combining to form a monopoly will be discussed under the 
heading of combination. : 

Several other objections to a monopoly have been urged, which,” 
however, will not bear critical examination, It is said, for instance, 
that monopolies and concentration of wealth go together. Some 
suppose that concentration of wealth causes monopoly, and others that 
monopoly causes concentration of wealth. It is obvious, however, on a 
moment’s reflection, that concentration of wealth and ownership’is 
possible without concentration of industry, and vice versa, Indeed, in 
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this country, the stock in so-called monopolistic corporations is fre- 
quently distributed among a great many small holders, and that 
circumstance has been sometimes urged upon the Supreme Court of the 
United States as indicating that the case was not condemned by the 
Sherman Anti-Trust Law. 


* (To be continued. } 


Notification under the Court-Fees Act (VII of 1870). 
[Issued by the Government of India and published in the Gazette 
of India, dated March 25, 1911, Part], p. 222 | 

We invite the attention of our readers to the following important 
Notification which settles the conflict of Judicial opinion as shewn 
by the cases of Sree Nath Chandra Pramantc v. The Secretary of State 
for India in Council (1) and Satis Chandra Gir v. Gopal Chandra 
Rat (2). 

It will be observed that a middle course is adopted by the Govern- 
ment. Effect is given to the former decision in cases where the Court- 
fee payable on the plaint is less than Rs. 10, while effect is given to the 
latter decision where the Court-fee payable is Rs. 10 or more. 


SEPARATE REVENUE, STAMP, JUDICIAL. 
Notification No. 1897 F. dated the 24th March, IQIL. 


In exercise of the powers conferred by section 35 of the Court Fees. 
Act, 1870 (VII of 1870, the Governor-General in Council is pleased to 
réduce-the fees chargeable under (Clause (iii) of Article 17 of Schedule 
II of the said Act on plaints relating to suits instituted in Bengal under 
section 106 of the Bengal Tenancy Act, 1885 (VIII of 1885), to the 
amount of an advalorem fee chargeable under Article 1 of Schedule I 
of the Act, in cases where the amount of such fee would be less than 


A . 


ten rupees. 
J. B. MESTON, 


l Secretary to the Government of India. 
(1) (1909) 11 C-L, J. 158. (2) (1910) 12 0. L. J. 638. 
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RESTRAINTS ON TRADE.— (Continued). 
SIZE OF THE BUSINESS. 


The definition of monopoly and the discussion heretofore offered 
have been confined to the case where the monopolist has the sole 
selling and buying of the article in question. The size, however, of the 
business of a particular individual or corporation may be so great that 
it will amount to such a large part of the trade in that particular 
commodity that the owner of this large business will practically be able 
to dictate trade conditions, that is, the competition will be so slight that 
it will be unable to have any effect. The consequences of a monopoly 
are therefore sometimes brought about without the theoretical con- 
dition of a monopoly being in existence. The question, therefore, for 
the law to solve is what, as a matter of practical business conditions, 
is the state of affairs which produces the results of a monopoly. 
If the business is so large as to eliminate competition, should it meet 
with the same fate as a monopoly? It is sometimes said that a 
contract or combination is illegal because it tends to create a monopoly. 
The meaning of the phrase “tends to create” is not clear. It is 
probable that by this phrase is meant that the facts in the case are such 
that all the practical evils or consequences of a monopoly exist, even 
although there is, in point of fact, no perfect monopoly. 


It is clear, however, that except in the case of a monopoly created 
by grant from the state, which is outside of our discussion, that the 
monopolist must maintain his position by his own efforts since the 
monopoly was brought about by his efforts, and that there is always, 
therefore, a possibility of somebody else, by a similar exertion, bringing 
about competition which will destroy the monopoly, and where the 
monopoly is created by a combination or great aggregation of capital, 
there is always a possibility, although there may not bea probability, 
of some other equally streng combination or aggregation of capital 
competing with the monopoly. But a monopoly wnich only exists 
for a short time and is immediately or may be dislodged by another, 
should not be.condemned at all because if it is condemned, the other 
business which dislodges it would, in like manner, be condemned, and 
the very state of competition which the law seeks to bring about would 
be thus restrained. 

MONOPOLIES oF DIFFERENT ORIGIN. 

Monopolies, as we shall find, though always the same, originates 

in different ways, and it will further appear that the law condemns the 


s 
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monopolies it does condemn because of the origin and. not because 
they are monopolies, and the chief defect in the Sherman Anti- 
Trust Law lies in the fact that it does not make this distinction. 

Monopolies are of several kinds, considered with respect to their 
origin, and we shall now distinguish them. They are: (1) grant by 
the state (2) by accident, (3) by operation of nature, (4) by individual 
effort, that is, competitfon, (5) by purchase, (6) by combination. 

GRANT BY THE STATE, 


A monopoly may arise when the state confers upon an individual 
or group of individuals the sole right to engage in a certain trade. 
The history of these grants has already been sufficiently referred to 
and need not further be discussed here. In the United States to-day 
such monopolies frequently exist, as in the case of patents and franchises 
to public service corporations, and there seems to be no objection to 
them asa restraint on trade. So far, however, as any of such monopolies 
relate to interstate commerce, they seem to be within the purview of 
the Anti-Trust Act. It may be remarked, however, since patents 
exist by act of Congress, that they do not seem to be subject to the 
provisions of the Sherman Law. 


ACCIDENTAL MONOPOLY, 


A monopoly may arise by accident, as when it happens that there 
is no competition for the time being in a certain line of business, as, for 
instance, where there is only one doctor in a country town, one store 
at the village crossroads. These kinds of monopolies are of frequent 
occurrence in small and sparsely settled communities, and generally 
disappear with the increase in population. The proprietor of the 
only country store is truly a monopolist because the farmers of the 
surrounding country must buy of him and can buy nowhere else in the 
neighbourhood. A railroad company is frequently a monopoly of this 
kind so long as there is no law forbidding another railroad company to 
build a parallel line. In some states, however, where there is legis- 
lation preventing the building of new railroads, an existing railroad 
becomes a monopoly by grant or authority of the state. 


NATURAL MONOPOLY. 


Monopolies also arise from the circumstances of nature and are 
what may be termed natural monopolies, as where ‘he source of supply 
is limited, asin the case of valuable deposits of coal, oil, salt, etc, 
In this case the person or persons who own the mines have a monopoly 
of the supply as to the commodity, and all persons must purchase 
the article in question from them and can get it from no one else. It 
rarely happens that one person owns the entire source of supply of a 
commodity, and generally monopolies of natural deposits arise from a 
combination of several owners, which case is discussed under the 
“heading of “ combination” in a subsequent part of the article. 
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In all the cases of monopoly we have so far discussed, it will be 
perceived that the volition of the monopolist in bringing about the 
existence of the monopoly is immaterial. The monopoly exists 
by accident, grant of the state, or circumstances of nature, and is not 
the result of a conscious effort of the party or parties who may be 
enjoying the monopoly. No statement has beerf found in the books of 
any objection to a monopoly arising in any of these ways, although 
the monopoly when so created has some of the objectionable features 
of every monopoly. It seems, therefore, that monopoly fer se is not 
objectionable to the law. 

MONOPOLY BY INDIVIDUAL EFFORT. 

We come now to the case of a monopoly brought about by the 
efforts of the person enjoying the monopoly, and rigbt here we must 
rid our minds of the notion that monopoly is a hateful thing and 
remember that, on the contrary, itis generally sought for by all 
merchants. Each buyer and seller is anxious to do all the buying and 
selling, as the case may be, in his line, and makes more or less effort, 
according to the circumstances of the case, to achieve that end (a). 
Monopoly, therefore, is a trader’s heaven, the goal of every merchant. 
A monopoly, therefore, may arise by individual effort, as where a man, 
by superior business ability, succeeds in attracting all the trade to 
himself, that is, by successful competition. He may accomplish the 
end desired and achieve the monopoly by driving all others out of 
business. This competition may be within the limits allowed by law 
or may be what is termed unfair competition. Where the competi- 
tion isfair, the monopolist may be said to have succeeded by the 
exercise of superior business ability. Now, since the principle of 
freedom of action and freedom of contract presents an avenue through 
which superior business ability will tend to drive out competition in 
any given line and obtain sole control over the market and thus bring 
about a monopoly, and since the desire for profit will incite efforts 
toward that end, it follows that the law, by the very principle of 
freedom of contract relied on as condemning restraints on trade, 
encourages the bringing about of a state of monopoly profitable to the 
seller or buyer possessing it, but oppressive to the sellers or buyers 
who were deprived of their freedom of contract. This successful 
competition or business ability may be exercised by an individual or 
by a number of individuals acting together, and we shall find that the 
law makes a distinction between tlte two. The latter case will be: 
discussed under the heading of combination. 

Where the monopoly was brought about by unfair competi- 
tion, the common law afforded a remedy to the competitors injured 
by the methols of unfair competition, but a remedy which 
depended on the circumstance of unfair competition and not on 
whether or not a monopoly was brought about. It is very probable 


that a large part of the popular condemnation of monopolies in this 
4 (a) (1892) L. R. A, O. 25, 58, 
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country has arisen from methods of unfair competition pursued in 
achieving the monopoly, and it may very well be that a more stringent 
regulation of methods of competition would be effective in bringing 
about a proper condition of business activity. Monopoly may also be 
brought about by (1) a purchase of all competitors taking covenants 
not to trade, or (2) æ» union of all the competitors or by some against 
the others. These will be discussed (1) under the heading “ Contracts 
in restraint of trade,” and (2) under the heading of “ Combinations.” 
Before leaving this subject, the learned reader should note that in the 
last two cases, a monopoly is brought about by methods which are the 
antithesis of competition except in so far as one combination of 
competitors is acting against the rest. If, therefore, the law condemns 
a monopoly brought about by these two methods, it still leaves 
unhampered the freedom of individual contract, and such sole restric- 
tion. may be a proper method of regulating this subject. We must 
also remember that in a country like the United States, with its 
diversified conditions and great area, an enterprise may be a monopoly 
in one part of the country and not in another. Thus, an individual 
may have the sole selling or buying of a commodity in Kansas City 
and St. Louis and at the same time face active competition in New 
York and Boston. In this case, of course, he should be treated as a 
monopolist only in St. Louis and Kansas City, and in those cities the 
fact that he has competition in New York and Boston would be 
immaterial, as also in New York and Boston, where he has competition, 
the fact that he isa monopolist in Kansas City and St. Louis would be 
also immaterial. 
SUMMARY AS TO MONOPOLY, 


A monopoly is a state of facts and exists where all the selling or 
buying of a particular article is in the hands of one person or a combi- 
nation of persons. Monopolies are of different kinds with respect to 
their origin. Those arising by grant from the state, by accident and 
from circumstances of nature seem to be lawful in modern times. So 
also where the monopoly arises by the exertions of an individual, the 
law cannot interfere without repudiating the principle favouring 
freedon of individual action and contract. When the monopoly is 
brought about by some form of combination, the case is different and 
the law can interfere and still leave the individual liberty. A monopoly 
is open to three objections : (1) Because it is a restraint on the trade 
of those wishing to compete with’the monopoly. These competitors 
have a remedy only when the competition is unfair and then on 
principles somewhat different from those involved in this discussion. 
(2) Because it is a restraint on the trade of those buying from or 
selling tothe monopoly. This is the real evil of a monopoly but exists 

ein the case of every monopoly no matter what its origin, (3) Where the 
monopoly is brought about by a combination, there is a restraint on the 
trade of the members of the combination, 


4 
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"It seems, therefore, as- if'upon the last analysis that monopoly, in 
spite of all the epithets which have been hurled upon it, is in itself a 
perfectly lawful thing, and that the only objection which the law really 
has is to certain methods of bringing about a monopoly, and the 
objection is not to the monopoly but to the methods. 

The conclusion, therefore, seems to be that monopoly is an evil, but 
a necessary evil; that the restraint on trade producing a monopoly may 
be divided into those which are lawful and those which are unlawful, 
and consequently that the law only condemns a monopoly when it 
condemns the restraint of trade which brings it about, and thus only 
condemns a monopoly indirectly by condemning the restraint. 


RESTRAINTS OF MINOR IMPORTANCE. 


We shall now change ‘the order previously indicated and dispose 
of several cases of restraints of minor importance before taking up the 
important topic of contracts in restraint oftrade. Restraints on trade 
may be imposed by act of the state, which may be by grant of a 
monopoly.or some direct legislative regulation of trade. Restraints on 
trade by direct legislative action of the state or some subordinate 
agency thereof, were very minute in the Middle Ages. These restric- 
tions have long since been abolished, although many customary 
restraints still exist. We have now a large and increasing class of 
legislative restraints on: trade which have been adopted under the 
influence of collectivism, with the idea of benefitting the community at 
large (a). In so far as any of these restraints imposed by a state pro- 
ject into the domain of interstate commerce, they seem to come within 
the Sherman Anti-Trust Law. Since the laws of a-state ordinarily 
have no extra-territorial operation, a case of this kind is not likely to 
occur. Two or more states, however, might by combining affect inter- 
state commerce. Competition when successful: is another case of an 
involuntary restraint on trade as to the party competed against. The 
trade of the party against whom the competition is directed is restrain- 
ed by .the success of the competition. We have already referred more 
fully to the subject of competition, and it is only necessary to notice it 
at this point in this aspect as a restraint on trade. < 

A regulation by a railroad of transportation services may, in a 
certain sense, as in the case of increase of rates, operate as a restraint 
on trade. This restraint may reduce the number of transactions in the 
commodity in question, or without reducing the number, may reduce 
the profit of somebody connected with the trade or result in an increase 
in price. Except in the case of discriminati on, a regulation of this 
kind operates equally on both parties or on all of the buyers or all of 
the sellers equally. These observations also apply to all public service 
corporations, which so far as they render services in the transaction of 
interstate trade, are- evidently within the scope of federal regulatiog. 
It is apparent, however, that this kind of restraint of trade is somewhat 


(a) Qooke on Combinations (2nd. Ed) 348, Leake on contracts ( 4th. ed. ) 
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different from the restraint of trade recognized at common law. 
Railroad companies, therefore, are engaged in trade in so far as they 
are selling their transportation, and are themselves instruments of trade 
in so far as they are furnishing transportation to parties engaged in 
trade. We have now reached the case of a covenant in restraint of 
trade, and most of the discussion has been directed to this branch of 
the law, and our task will be to show the particular in which these 
‘covenants are really of importance in modern times. 


CONTRACTS (COVENANTS) IN RESTRAINT OF TRADE. 


A restraint may also be imposed on trade by the operation of a 
contract, commonly referred to as a contract in restraint of trade, 
which is by for the largest subdivision of the law on this subject. The 
term “contract in restraint of trade,” however, is not altogether 
accurate and is, therefore, somewhat misleading. It is not the contract 
which is a restraint of trade, but the performance of a covenant or 
promise, which is an intregral part of the contract which is in restraint 
of trade. To speak accurately, therefore, we should refer to this 
heading of the subject as contracts contraining a covenant or promise, 
the performance of which by the covenantor will restrain trade (a). 
The covenant in restraint of trade may, however, stand by itself as the 
whole of one side of the contract. Even in this case it is not the 
contract but merely a covenant forming part of the contract. 

The performance of the covenant is necessarily an act either of 
omission or commission, and the act contemplated thereby may 
restrain the trade (1) of the covenantor, (2) of the covenantee, (3) of a 
third person. A distinction should be drawn here between the cases 
where the contract contains a covenant by one of the parties in restraint 
of trade, and the case where both of the parties covenant to restrain trade. 
A case where there is only one such covenant, the performance of 
which’ restrains the trade of the covenantee, is extremely unlikely to 
occur, as the covenantee would be in the position of giving a considera- 
tion to his own detriment. Where both or all of the parties covenant 
to restrain trade, the performance by each covenantor may restrain the 
trade of the covenantees as well as his own trade. Where the covenant 
is to restrain the trade of athird person, the remedy of the latter sounds 
in tort and is not affected by the existence or non-existence of the 
contract. There is one modification of this case which sometimes 
occurs, where the covenantor undertakes to restrain, in favour of the 
covenantee, the trade of third persons over whom he has some sort of 
influence or control. 

Now, the covenant may be to sangan the trade of the covenantor ` 
in one of two ways, either (1) by a total cessation of trade, or by (2) a 
restriction on the manner of the trading generally as to one or more of 
the elements we have referred to. The first is generally found in 


(a) (1893) L. R, 1 Oh. 630, 636 ; (1894) L. R. A. O. 535, 558; (1869) L. R. 9 Eq. 
345, 353, . 
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contracts relating to (1) a sale, usually of a business, (2) dissolution of a 
partnership, (3) employment of a servant; the second in contracts of (1) 
formation of a partnership, (2) agreements among competitors, (3) 
agreements between buyers and sellers providing for the manner in 
which they shall carry on the business. The one eliminates competi- 
tion, the other modifies it. 

The performance of a covenant in restraint Of trade, therefore, is a 
direct: restraint on the trade of the promisor or promisee, and is an 
indirect restraint on the trade of those other parties whose freedom of 
trade may be diminished by the performance of the covenant. For 
reasons which we shall hereafter point out, covenants to restrain trade 
are also to be divided into (1) those entered into by an individual, (2) 
those entered into by a combination, (3) those entered into by several 
individuals for the formation of a combination or by one person in aid 
of a combination. We shall for the present confine our attention to 
the first. 

The restraint imposed by the performance of the contract may be 
limited or unlimited as to time or space or either or both, and the 
legality of the covenant depends on whether the law regards the 
restraint so imposed as reasonable or unreasonable (a). The legal 
notion of what is reasonable restraint varies from time to time accord- 
ing to the economic conditions prevailing in the community. 

We have the fundamental principle that every agreement having 
certain characteristics imposes a binding obligation on the parties to it, 
for breach of which the law will inflict a penalty. Every contract is, 
generally speaking, valid. Invalidity is the exception. The law will 
refuse to enforce a contract for several reasons. One is that the 
contract is said to be illegal. This statement opens up a difficult and 
fascinating branch of the law, which, however, we propose to avoid. A 
contract may be illegal because one or both of the parties have pro- 
mised to do an unlawful act, or because although the act promised to 
be done by both parties is perfectly lawful, yet the law says that there 
is something about the contract other than that arising from the nature 
of the act promised to be performed which makes it inadvisable to 
enforce it. This peculiarity appears in the subject under discussion. 
Trading in a particular way or abstaining from trade are in themselves, 
generally speaking, lawful acts, yet it is said that the promise to do 
such a lawful act for a consideration makes the promise illegal and 
enables the promisor to refuse performance with impunity and perhaps 
prevents him from recovering the consideration when he has performed 
by restraining trade as promised (b). , 

PuBLIC Poricy INVOLVING INVALIDITY OF COVENANTS 
In RESTRAINT OF TRADE. 


We have collected in the note a number of objections which have 
2 pole Contracts (3rd ed, Am) 477 ; Chitty, Contracts (15th ed.) 651 ; (1904) 


S (ase) 23 Q. B. D, 598 ; (1868) 38 L, J. Q. B, 20; (1803) 4 East 190, 
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from time to time been urged against these covenants. They may all 
be reduced to four heads, corresponding to the four different aspects of 
restraint which appear in the case: (1) the effect on the covenantor, (2) 
the effect on the covenantee, (3) the effect on competitors, (4) the 


effect on persons buying or selling from the covenantee. Since, how- 


ever, different considerations are applicable to the case of a covenant to 
abstain from trade than obtain in the case of a covenant merely to 
trade under certain restrictions, we shall consider these different aspects, 
(1), (2), (3) and (4) in the order named under each of the two headings. 
These distinctions do not appear to have been taken in the books, but 
it is submitted that they are of assistance in clearing up the subject (a), 
The objection that the covenantor was injured by the performance of 
the covenant to abstain from trade was a great force when restrictions 
existed on the change from one calling to another. An individual 
under these circumstances might easily be deprived of the means of 
earning his livelihood and be reduced to a condition which would be 
burdensome to the community. In modern times, however, an indivi- 
dual may change his business freely so far as any external restriction is 
concerned, and the objection, therefore, no longer has any weight. A 
covenant to abstain from trade was, of course, distinctly advantageous 
to the covenantee, and there is, therefore, no objection to be urged from 
his point of view. So far as competitors were concerned the performance 
of the covenant was beneficial to them as it eliminated a competitor and, 
to that extent, removed a restraint on their trade, and the failure to 
perform by increasing competition imposed restraint on their trade. It 
is obvious, therefore, that the considerations urged against the validity 
of covenants in restraint of trade did not apply to their effect so far as 
competitors were concerned, 

The performance of the covenant would be, to that extent, a 
restraint on the trade of the person buying or selling the article in 
question from the covenantee, or from others engaged in the same 
selling or buying, because the abstaining from trade would remove a 
competitor and thus indirectly restrain the freedom of trade of the 
person or persons buying or selling the article in question. The 
persons buying or selling the commodity, however, would have no 
more reason to complain of the removal of a customer by this means 
than they would if he should die, go into bankruptcy, or give up 
business altogether. Even if the law has to do with individual freedom 
to buy or sell, it has nothing to do with furnishing a customer or a 
place to buy. This is true so far as Any individual trader is concerned. 
Where, however, a sufficient number of traders are removed by 
individual covenants not to trade running to the same covenance, the 
latter may acquire a monopoly, that is, by purchasing all competition. 
The common law provided no direct remedy for such a state of affairs. 
oo far as an individual might buy up the business of his competitors by 


(a) (1711) 1 P. Wms, 181, 
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such contracts, the law probably has no objection because to interfere 
with him would interfere with. his freedom of contract (a), and there 
is practically no danger under modern conditions of an individual. 
acquiring a monopoly in this way. Indeed, when such a monopoly was 
acquired in a small way, as it often was, by a physician buying} up a 
practice -in a country town or by a tailor, the’ law did not concern 
itself with the situation. In all these cases, however, there was just 
as truly a monopoly on a small scale as there is on a large’scale’ where 
all the selling and buying of a particular commodity is controlled - by. 
some huge corporation. 

In the case, however, where a combination of individuals undertakes 
to create a-.monopoly by taking such covenants, the circumstances- 
are different and the law takes cognizance of the situation. In this 
case, therefore,it is not that the purchase of the business of a rival 
is void nor that the purchase of all competition is void, but that- 
the purchase is made by a combination, because the law rightly 
fears that the power of a combined number of persons is so much 
greater than that of an individual that the chances of their obtain- 
ing a monopoly by such purchase is correspondingly greater. The 
covenant to trade in a particular manner is entirely harmless as a 
restraint of trade when it appears in a contract of employment or 
formation of a partnership as respects the covenantor, the covenantee 
or a third person, and no case has been found in the books condemning 
such a‘ restraint. Where, however, individuals not - standing in: a 
relation of employment or partnership contract together to trade in a 
particular manner, there are several questions of public policy involved’ 
which will be discussed when we come to treat of the subject of 
combination, 


So, also, where the covenant is between an individual buyer and a 
seller the law makes no objection. It is only in the case of a contract 
between a number of buyers and a number of sellers containing 
covenants in restraint of trade that the law will say there is a combina- 
tion and that there will be any question of illegality. 

We may conclude, therefore, that a covenant not to engage in a 
particular trade is, in modern times, unobjectionable on the score of 
public policy, so far as the covenator is concerned. A covenant not to 
trade at all would be objectionable as encouraging idleness and therefore 
void perhaps entirely apart from the principles we are discussing. No 
case of this kind has been found. So far as competitors of the 
covenantor and the covenantee are cortterned, the performance of the 
covenant is distinctly advantageous to them, and no objection on the 
ground of public policy has been urged’ so far as they are concerned, 
Where, however, the interest of persons buying or selling from or. tọ. 
the covenantee,are concerned, the case is different., The covenantee 
may, by taking a sufficient number of covenants, obtain control. Of 
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the: market and thus seriously’ diminish -the ‘freedotn Of trade of the 
persons buying from or selling to him.. Is is riot likely, under modern’ 
business conditions, that an individual would be able to accomplish this 
result, A combination may, however, do so, and the further discussion 
of this tapic will be deferred to that heading. 

It has been supp8sed that at common law-the meaning - of. the 
phrase. “contracts in restraint of trade” was confined to the contracts 
in. which the restraint was said to be unreasonable and therefore void ; 
that other contracts which were held valid were not in restraint of . 
trade because the restraint contemplated was reasonable. This ‘notion 
will be. dismissed upon careful reflection, as it springs from the 
inaccurate use of the term ‘contract in restraint of trade.” This 
phrase is, as we have seen, merely a general and loose description. of a 
class of contracts containing covenants the performance .of which 
restrain trade. It is clear, therefore, in point of fact, that the perfor- 
mance of a: covenant may restrain trade, and-yet the restraint maybe 
regarded as reasonable. The suggested limitation of the: phrase, there- 
fore, does not fit the facts. Furthermore, the statement js constantly 
made in the books that a contract in partial restraint of trade is valid, 
thus recognizing the actual facts and ignoring the supposed firaitation: 
for if the term “contract in restraint of trade” only includes those 
which were void, it would be unnecessary to introduce, the qualification 
I] partial restraint ” (a). Furthermore the performance. of valid reason- 
able contracts at common law restrained trade in point of fact, and the 
failure, to perform void unreasonable contracts did not restrain trade 
at all because they v would restrain trade only if performed. And the 
circumstance of | their being void does not come before the Court until 
the promisor refuses to perform and sets up the illegality in defence 
either to a ‘common law action or a proceeding in equity for specific 
performante. ‘We may conclude, therefore, that the idea that the 
phrase “ contracts in restraint of ‘trade ” only embraces contracts in 
tmreasonable restraint of trade, is unsupported by authority, at war 
with the facts, and only. producing additional obscurity in an JAAN 
sufficiently difficult subject. l 

“We must further remember that the law afforded two remedies, 
oné at common law for damages, and the other in equity by way of 
Specific performance for the breach of the covenant not to- trade, and 
that the remedy ‘in equity depended on considerations additional to 
those’ obtaining at common law. To put it shortly, equity: might 
refuse’an injunction in the case where the common Jaw. would allow an 
action for damages because equity only took jurisdiction | when the 
teinedy at law was inadequate. The weight. of the cases as to- their 
effect on the law of restraints on trade cannot be accurately determined 
unless’ the distinction between common law and equity ; is. carefully kept 
ig “mind. E l 
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<. “Now that we have. disposed of these preliminary considerations, we 
are prepared to discuss the various covenants in restraint of trade which 
may occur in practice. 


in 


COVENANTS TO RESTRIAN RADEI IN CONTRACTS OF SALE, 


"Phe stock illustration of a covenant to restrain trade is the coven-. 
ant entered-into in a contract of sale of some prdperty, generally the 
property pertaining to a business or the good-will of a business. Mr, 
Benjamin appears-to be. the only writer who distinguishes these cases 
clearly by calling them contracts of sale in restraint of trade (a. The 
covenant is “usually made by the vendor as an additional inducement 
to the vendee to take over the business, but may also be made by the 
vendee (b), and it generally takes the form of an undertaking not to 
engage in the business which is the subject of the sale. This seems a 
good place to note that the covenantee may assign the "beneht of the 
covenant not to trade. 


` The principles governing the reasonableness of a covenant not 
to trade in ‘these ‘cases ‘have’ varied’ from time to time’ At’ the 
early “common | law, when trade was localized and limited to ‘small 
areas, “covenants were invalid unless strictly limited asto spacé 
and time. ` With increasing ‘breadth of trade, broader covenants 
became’ enforceable, and the’ scope of the covenants’ which ` have 
been sustained in many recent ~cases, is ‘so great that we may con: 
clude that the’ rulé as to: invalidity” of -covenants in testraint. of 
trade attached to a sale of business is little more than nomiirial; unless 
the covenarits‘are taken by 4 combination.- We may first observe that 
the salé of a goodwill’ without | any coyehant leaves the ‘vehdor ‘at Wan 
We have collected in the mote a few of thie cases -which have arisen’ on 
this point, and separated them under the headings of common law and 
equity, in the éffort to assist the reader in forming a more ‘accurate 
conclusion as to the exact weight -of the authorities (d). E 


- PARTNERSHIPS. CONTRACTS OF EMPLOYMENT, 
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In the case of an agreement forming a partnership, there ig 
generally, a coyenant inserted in the shape of a promise on the 
part of the partners to give exclusive attention to the partner- 
ship affairs, and when a, partner, retires he anak undertakes 


Pen rza 


ing. the “validity of a ‘covenant - by a ‘retiring partner. (e). In ‘like 


aaa 


manner, an agreement of employment frequently contains a covenartt 

on the part of the employee not to engage in business in opposition. to 

‘his. master. Many instances of these covenants occur in contracts of 
_ (a) Barjaminy Sales; ond ed are | Oy (1856) 1H. XN. 18% |. “ 
tor (1808) 14 Ves. Jr. 4687 1810) 17 Ves. Jr. 2362 Oe, 


(d (1803) 4 Bast 190, (1840) 1 Mann and-Gran 195 : (1825) 3 Bing, 522, m 
. {8 (1806) 8 Hast 80, (1887) L, B, 36 Gh, D, 869 ; (1841) 3 Beay’ 983, l 
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employment of salesmen or persons possessing some special skill, They 
are of. two kinds: (1) when the employee covenants not to trade 
except in the service of his employer during the employment, to which 
no possible objection seems to.exist ; (2) covenant not to trade after 
the termination of the employment, in which case the law rarely 
enforces the covenant against the employee. The employer may coven- 
ant in restraint of trade but such cases are rare. A few of the- cases on 
this subject are collected in the note (a). 

The case of a covenant to trade only ina particular manner when 
inserted in an agreement relating to partnership and employment is 
obviously limited to the continuance of the partnership and employ- 
ment, and does not seem to be objectionable on any ground. So also 

contracts involving exclusive sale of artistic or professional s services are 
valid (2). 
CONTRACTS BETWEEN BUYERS AND SELLERS. 


There is another class of covenants to trade in a particular manner 
to which we should refer, and that is, those occurring between a 
buyer and aseller. It frequently happens that a buyer and seller will 
enter into a contract containing one or more covenants in restraint 
of trade. These may be divided into several headings: (1) where 
the seller covenants to dispose of his commodity to the buyer and to 
no one else (c) ; (2) where the seller covenants not to sell the goods to 
any one else in the buyer’s territory, that is, giving the buyer 
exclusive rights of sale; (3) where the buyer, generally a retailer, 
covenants to deal exclusively in the seller’s commodity, All of these 
covenants are valid. They all, however, are contracts between 
individuals. Where a number of buyers and a number of sellers 
contract together, we havea case of combination, to which the 
discussion of this case is postponed. 

‘There is one other case of a covenant between buyer and seller ` 
which requires notice. The seller may take from the buyer a covenant 
not to sell the article except at'a certain price. The Supreme Court of 
the United States has decided that in such a case the seller cannot 
‘enforce the covenant in equity against a third person not a party to the 
contract. We have referred to'a number of covenants zz rem which 
were held to be valid. In all those cases the covénant related to'a 
particular ves, Here the covenant covers the selling-of all the commo- 
dities: in question and therefore has a much broader scope.: The 
Ņovenant is not limited as to territéry or person, as were the covenants 
wwe have just referred to, and may be regarded as void on that Ereng 
alone. “We now come to the case of a combination. - 

“ROLAND R. 7 Foun, 


“~ (a) (1793) 6 T. B. 118, (1825) 3 Bing, 322, (1831) ? Bing. 735 ; (1892) 3 Ch: 447, 
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REVIEWS. 


The Indian Decisioni; (Old Series): Vol. II, by T. A. VENKA- 
sawMY Row AND T. S. KrisonasAwmy Row, Law PRINTING HOUSE, 
MADRAS, 1912, Rs. 10.—We reviewed the second volume of this 
important series on the rst January of this year. The third volume is 
now in our hands, and contains a re-issue of the Reports by Bulnois, 
Gasper and Morley. This latter contains the notes of cases decided 
by Sir Edward Hyde East, and gives us almost the first foundations of 
English Jurisprudence: in this country. It is perhaps not generally 
known that Sir Edward Hyde East founded the Term Reports in 
England and edited the now famous East’s Reports. While Chief 
Justice of Supreme Court, he took the keenest interest in the founda- 
tion of the Hindu College, and a statue in beautiful white marble now 
in the High Court was erected by his Indian friends and admirers. 
The original editions of the volumes reprinted by Messrs. Row are 
extremely scarce and fetch fancy prices, when available. They are 
now made accessible for the modest sum of Rs. 10. There is no 
conceivable reason why every member of the profession should not 





_ profit by this opportunity. 


The Indiau Decisions, (New Series), Vol. II, ALLAHABAD, (1880- 
1882) by T. A. Venkasawmy Row AND T. S. Krisanasawmy Row, 
Law Printinc HOUSE, MADRAS, 1912.—We reviewed the first volume 
of this handsome series only so recently as the rst March, and now a 
second is in our hands. The excellence is in no way impaired by the 
rapidity of the publication, and as the cases are carefully annotated 
by references to subsequent decisions, the re-issue is indispensable 
even to the possessor of the original editions. The prefatory note 
indicates that the venture has already met with considerable success, 
We have no doubt, as successive volumes come out, the popularity of 
the series will steadily increase. 





Hand-Writing and the Detection of Forgery by CHARLES 
Harpiess, JR., CALCUTTA, 1912.—The competence of Mr. Hardless to 
deal with the subject of the identification of hand-writings cannot 
be questioned; he has had special opportunities of early and 
prolonged training in this subject, and he has made the fullest use of 
the advantage he has enjoyed, as is amply shewn by the instructive and 
interesting book before us. Jt is written in a very attractive way, 
free from technicalities, and is quite intelligible to the lay “mind, 
There can be little doubt that hand-writing experts are often .of 
considerable assistance in the detection of forgeries, and the, science 
they profess cannot be discredited because its exponents sometimes 
make mistakes. We commend the book to the attention of, our. 
readers, lay as well as professional, and we have no doubt, they will "find 
įt useful ifthey study it with discrimination. n E 
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_ The: Digest of Indian Case Law, 1911, by S. SRINIVASA AIYAR, 
B.A., :B.L., MADRAS, 1912.—Mr. Srinivasa Aiyar’s Digest, as we have 
said more than once, is characterised by brevity and clearness, and 
it is sufficient to say that the new volume retains all the excellence of 
previous issues. It has now become indispensable in view of the 
excellent Decennial Digest,reviewed by us, and which is kept up to date 
by this yearly issue. 


All India Century Digest, Criminal, (1811-1910), Vol. II, (J.—Z) 
by B. R. Desar BARODA, 1912.—This completes the All India Century 
Criminal Digest, the first volume of which we reviewed in 14 C. L. J. 
661. The work will be of great value to practitioners in criminal 
Courts who have here not merely the existing law onthe subject, but 
also the history of the growth of that law indicated with sufficient 
fullness. 


“All India Decennial Digest (1901-1910), Vol. HI, by B. R. Desar, 
Crvit, (H—M), Baropa, 1912, This is another instalment of the 
Decennial Digest reviewed by us on the 1st March last. The quality is 
well sustained and justifies the high ppmion we formed upon an exami- 
nation of the earlier volumes. 


_ 


The Law Reports of British India, Vol. J, by Mr. SUBRAMANIAM 
AND Mr. V. KrisHNAsAWMI, Law Reports Orrick, MADRAS, I911.— 
The editors both of them vakils of the Madras High Court undertake 
to re-issue the High Court Reports down to the commencement of ‘the 
Indian Law Reports. These have been reprinted more than once 


“before, but not always in proper style. The present re-issue is 


admirably got up and its value is enhanced by the notes appended to 
each case, shewing how it has been treated in subsequent judicial 
decisions. O ır learned friends of the Southern Presidency have set an 


example which may with advantage, be imitated by others. 


‘Law of Criminal Evidence, by J. V. RYAN, LL.D.—R. CAMBRAY 
AND Co., CALCUTTA, 1912.—This handsome volume is the work’ of a 
distinguished member of the Police service. Dr. Ryan had a brilliant 
academic career, and he graduated in Dublin with special distinction 
in politics and law. He has now devoted himself to a thoroughly 
scientjfic exposition of the law of Criminal Evidence in British India, 
illustrated by numerous, well-chosen cases. The work comprises, 
ih addition to the principles of evidence, practically the whole of the 
Indian Penal Code, and also various subsidiary criminal statutes. We 
trust that the members of the Police service will profit by a study 


of this volume, It has been fashion too much in recent years for the 


Executive and the Police to pretend that their work ‘is satisfactorily 
done, but is not appreciated : ‘by technical Judges. But'the “truth is 
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that miscarriage of justice frequently results, not so much fromi deliberate 
concoction of evidence, as from the. ignorance of the first principles 
of evidence displayed by investigating officers, They have now access 
to a work, which though scientific, is of a thoroughly practical character, 
and Police officers, in the higher ranks, at any rate, will rio longer have 
a valid excuse for continued ignorance. Thesvork has been admirably 
got up and does great credit to the. printers and the publishers. 


“The Indian Limitation Act, by H. T. Rivaz, 6th Edition, by 
H. G. PEARSON AND B.K. ACHÄRYVA, B, A. LL. B.—T HACKER SINE 
AND. Co., CALCUTTA 1912, Rs. 12—The commentary by Mr. Justice 
Rivaz of the Punjab Chief Court enjoyed the confidence of the 
profession for many years. We are glad that it has been thoroughly 
remodelled and brought up to date by Messrs. Pearson and Acharyya 
whose names furnish a guarantee that the work has been carefully and 
accurately done. We notice that the reference to the Punjab cases 
have been retained ; some of them are of considerable value, though 
it has latterly been the practice with some Judges to ignore decisions 
of all Courts other than their own. The get up of the new edition 
15 excellent and removes the difficulty of using the older editions 
which were printed ina type almost too trying for the eye. 
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~ The Indian Limitation Act, by Sarat CHANDRA GHOSH, B. L.— 
UNIVERSITY PRINTING AND PUBLISHING Co., CALCUTTA, 1912. We have 
had gccasion to commend to our readers the earlier portions of this 
commentary, when published in parts. The complete volume amply 
justifies the praise we bestowed on it. We have here an accurate and 
exhaustive analysis of all relevant cases on the subject, and, as the 
volume is moderately priced, we hope, it will secure an extensive 
circulation. 
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"The Land Acquisition Acts, by H. BEVERLEYM. A., 6th Edition, by 
F. E. PARGITER M. A.—S, K. LAHIRY ann Co., CALCUTTA, 1911.—The 
Commentary on the Land Acquisition Acts by Mr. Beverley has been 
the olassic on.the subject for more than a quarter of a century, and 
has maintained its position notwithstanding the appearance of many 
rivals in the field. Itis sufficient to say that the new edition by 
Mr. Pargiter brings the work up to date, and will secure for it a 
further lease of life. The get upis worthy of the well-known fym 4i 
Publishers responsible for the work, 


The Court Fees Act and the Suits Valuation Act, by A. K. 
NANNIAH, B. A, B, L, Law PRINTING House, MADRAS, 1912.—Rs. 3-4— 
The son and the nephew of the late Mr. Sanjiva Row are to®be 
congratulated upon their attempt to issue a revised edition ‘of the 
famous Lawyers Companion Series, The notes upon the two important 
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‘Acts contained in the first volume, have been thoroughly - revised and 
brought up to date, Itis a bare truth that no practising lawyer 
can afford to do without this edition. f 


The Probate and Administration Act and Thé Succession 
Certificate Act, by T.R. DESAI, B.A., LL.B., BOMBAY, 1912, Rs. 2.— 
This is a handy case-noted edition of the two Acts, within a small 
compass, giving an analysis of Indian and English decisions, The work 
will be found useful not merely by practitioners but also by students. 


Index of Cases Judicially noticed, 1904—1910 by A. N. KANT, 
M.A., B.L , BUTTERWORTH & Co., LONDON, 1911.—This is supplement to 
Mr. Keit: earlier work which ones down to 1903. We have now a 
complete list of all English decisions followed or otherwise judicially 


noticed in England. 


Apararka on Inheritance—Translated by S. Srinivasa AIYAR, 
B.A., B.L, MADRAS, 1911.—This translation is extracted from the Madras 


Law Journal and is an admirable specimen of the careful and scholarly 
work done by our learned brothers in the south. The Commentary of 
Apararka was written about 800 years ago, and is a work of high 
authority. We trust the learned translator will meet with sufficient 
encouragement to induce him to continue the translation and publish 
it in instalments at least in the Madras Law Journal. 


The Mercantile Law Journal edited by S. K. CHARIAR, B.Ai, B-lag 
MADRAS, 1912.--We have the- first issue of what promises to be an 
interesting magazine in which industrial and commercial topics will be 
combined with the exposition of the law and practice bearing on them. 
The present issue contains a good note on the Indian Factories Act 
and reports of six important commercial cases, English and Indian. 


_ . Legal Latin for India by F. J. VARLEY, M.A, THACKER & Co., 
BoMBAY, 1912, Re. 1.—Mr. Varley in the compass of 37 pages has 
translated the more important Latin maxims and phrases, frequently 
appearing in legal publications. The work is extremely useful, and 
ought to have a large circulation. < 





The Art of Cross-Examination by MAHOMED RAHAMATULLA, 
up. RAM Narain LAL, ALLAHABAD, 3911.—Mr. Rahamatulla’s book 
has reached a second edition, and must be taken, therefore, to have 
satisfied a want. He gives useful hins about the method and manner 
of cross-examination, and sets out in detail specimens of celebrated 
Gross-examination notably those of Damodar Panth by Ballantyne-and 
of Pigot by Russell. `, The work is instructive and will pay careful study, 
though the novice must not expect to make himself a master of cross: 
examiitation by study of roar examination on paper. ao 
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